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PREFACE. 


•  ♦» 


This  series  of  Reports  will  include  all  the  cases  believed 
to  be  of  value  in  this  country,  in  the  various  Courts  of 
England,  without  abridgment  and  in  full  as  reported  by 
the  English  reporters,  commencing  with  the  numberaifor  the 
year  1872. 

The  English  Consolidated  Reports  are  published,  in 
England,  in  numbers,  giving  the  cases  in  each  court  under 
the  following  titles : 

LAW  REPORTS,  ADMIRALTY  AND  ECCLESIASTICAL,  dted  L.  R 
Adm.  &  Ecc. 

LAW  REPORTS,  CHANCERY  APPEALS,  cited  L.  R.  Chy.  App. 

LAW  REPORTS,  COMMON  PLEAS,  cited  L.  R  C.  P. 

LAW  REPORTS,  CROWN  CASES  RESERVED,  cited  L.  R  Crown  Cas. 
Res. 

LAW  REPORTS,  EQUITY  CASES,  cited  L.  R  Eq. 

LAW  REPORTS,  EXCHEQUER,  cited  L.  R  Exch. 

LAW  REPORTS,  HOUSE  OF  LORDS,  cited  L.  R  H.  L. 

LAW  REPORTS,  PRIVY  COUNCIL,  cited  L.  R  Priv.  0. 0. 

LAW  REPORTS,  PROBATE  AND  DIVORCE,  dted  L.  R  Prob.  and  Div. 

LAW  REPORTS,  QUEEN'S  BENCH,  cited  L.  R  Q.  B. 

LAW  REPORTS,  SCOTCH  AND  DIVORCE  APPEALS,  cited  L.  R 
Scotch  and  Div.  App. 

A  great  proportion  of  the  cases  involve  questions  of  a 
purely  local  character,  and  are  not  of  the  slightest  value 
I  in  this  country.  The  volumes  are  expensive,  and  occupy 
a  much  greater  space  than  if  only  the  cases  of  v^lue  here 
were  reported  together  as  soon  as  thosa  in  the  series  would 
complete  a  volume.  The  profession  will  thus  be  saved  the 
time  which  would  be  occupied  in  the  examination  of  cases 
found  to  be  valueless,  and  will  only  be  compelled  to  pur- 
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chase  what  is  of  actual  value  to  them.  Not  more  than  two 
or  three  volumes  per  year  will  be  required.  Owing  to  the 
number  of  cases  included  in  the  present  volume  it  was  found 
impracticable  to  include  those  in  the  House  of  Lords  and 
the  Privy  Council  but  they  will  be  given  in  the  next.  The 
present  series  will  also  contain  all  the  cases  df  value  here 
reported  in  the  Weekly  Reporter,  the  Law  Times  Reporter , 
the  Law  JoiirnjoU  Reports  and  Ooxft  Criminal  Gases  not  in- 
cluded in  the  regular  Reports.  The  cases  therein  during 
the  period  covered  by  the  present  volume  will  be  given  in  the 
next.  *As  two  ofthese  are  published  weekly  and  give  cases 
much  in  advance  of  the  regular  reports,  it  not  unfrequently 
happens  that  the  opinion  on  the  reversal  of  a  case  is  pub- 
lished in  them  before  that  of  the  court  below  in  the  regular 
reports.  The  reporting  in  the  present  series,  of  cases  re- 
versed, will  thus  frequently  be  avoided. 

It  will  readily  be  seen  that  these  Series  will  possess  an 
advantage  over  any  one  of  the  English. 

Brief  references  to  American  cases  of  a  character  kindred 
to  those  reported  will  be  given. 

The  marginal  paging  of  the  original  English  Report  is 
retained,  and  it  is  suggested  that  in  citations,  in  order  at 
once  to  show  the  Court,  it  be  also  used,  thus : 

Head  v.  Tattereall,  1  Bng.  Rep.,  140,  L.  R,  7  Exch.,  7. 

Nathaniel  C.  Moak. 


Albany,  Jul^  1872. 
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COURT  OF  QUEEN'S  BENCH,  ' '  •  :  /: 


•  - 

AND  BT  THZ 


COURT  OF  EXCHEQUER  CHAMBER 

ON  ERROR  AND  APPEAL  FROM  THE  COURT  OF  QUEEN'S  BENCU, 


IN  Aim  AFTER 


MICHAELMAS  TERM,  XXXV  VICTORIA. 


Nov.  17, 1871. 

Jenneb  and  another  v.  A'Beckett. 

Law  Reports,  7  Queen's  Bench,  11. 

Libd — D(f amotion  as  to  Ooods  mant^actured  by  PUxirUiiff'^  Action,  when  main- 

tatnable. 

DedaTation,  that  the  plaintiffii  were  maaufactaieni  of  bags,  and  manufactured 
a  bag  which  thej  called  the  "  Bag  of  Bags,"  and  the  defendant  printed  and  pub- 
lished, concerning  ^e  plaintiffs  in  their  business,  the  words  following :  —  "As  wo 
have  not  seen  the  Bag  of  Bags,  we  cannot  say  that  it  is  useful,  or  that  it  is  port- 
able, or  that  it  is  elegant.  All  these  it  maj  be,  but  the  only  point  we  can  deal 
with  is  the  title,  which  we  think  very  sillj,  very  slangy,  and  very  vulvar ;  and 
which  has  been  forced  upon  the  notice  of  the  public  ad  nauseam : "  — 

JEMd,  on  demurrer,  by  Mellor  and  Hannen,  JJ.,  that  it  was  a  question  for  the 
jury  whether  the  words  did  not  convey  an  imputation  on  the  plainti£&'  conduct  in 
their  bunness^  and  whether  the  language  went  beyond  the  limits  of  fair  critidsm. 

By  Lush,  J.,  that  the  words  could  not  be  deemed  libellous,  either  nx>on  the 
plaintiffs  or  upon  their  mode  of  co9ducting  their  business, 

'  Declaration  that  the  plaintifib  carried  on  the  business,  [H 
amongst  other  businesses,  of  manu&cturers  of  bags,  and  in  such 
business  invented,  manufactured,  and  sold  for  gain  and  reward 
in  that  behalf  great  numbers  of  a  certain  bag  called  the  ^^  Bag 
of  Bags,''  and  the  defendant,  well  knowing  tiie  premises,  mali- 
ciously printed  and  published  of  and  concerning  the  plaintiffs 
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in  their  said  business,  apd'of  ttfd'concerningthem  in  the  manu- 
facturing and  selling  iD^tlie  fiaid  bags,  in  a  certain  periodical  or 
paper  called  ,The-l Tpmkhawk^  the  false  and  defamatory  words 
following;  <;- •^JfoVelty  and  enough.  Let  us  premise  our  re- 
marks* ^y.^ecbtring  that  they  are  not  a  planned  advertisement, 

and*,tli^'fe*let  us  declare  that  Messrs.  Jenner  and  Kiiewstub  " 

*^   •  •  * 

,  *.  •(cneaiung  the  plaintiffs),  "  of  St  James's  Street,  have  introduced 
**'.  tftid  largely  advertised  an  article  of  their  manufacture  as  the 
Bag  of  Bags ''  (meaning  the  said  bag  so  manu£Btctured  and  sold 
by  the  plaintiflfe).  "  As  we  have  not  seen  the  Bag  of  Bags,  we 
cannot  say  that  it  ts  useful,  or  iliat  it  is  portable,  or  that  it  is 
elegant  All  these  it  may  be,  but  the  only  point  we  can  deal 
with  is  the  title,  which  we  think  very  silly,  very  slangy,  and 
very  vulgar;  and  which  has  been  forced  upon  the  notice  of  the 
public  ad  nauseam." 
Demurrer,  and  joinder  in  demurrer. 

Joyce  (Steele  with  him)  in  support  of  the  demurrer.  The 
12]  words  set  *out  in  the  declaration  are  not  libellous.  There 
is  no  imputation  on  the  character  of  the  plaintiffs ;  the  language 
applies  to  the  name  of  an  article  manufactured  by  them.  If 
the  words  are  defamatory,  they  disparage  a  chattel,  and  are  to 
be  governed  by  the  rule  applicable  to  slander  of  title ;  no  action 
for  which  lies  without  special  damage :  Mahichy  v.  Soper  (*). 
Here  there  is  no  averment  that  special  damage  has  been  sus- 
tained. Evans  v.  Sarlow  (^)  is  a  strong  authority  that  the 
action  will  not  lie.  This  case  shows  that  a  mere  reflection  on 
goods  manufactured  by  a  tradesman  is  not  actionable ;  there 
must  be  something  more ;  it  must  appear  that  the  publication 
of  the  libel  has  prevented  a  sale  of  the  goods,  or  has  been  other- 
wise injurious,  either  to  the  character  or  the  business  of  the 
tradesman. 

Pam/y  Serf.  (J.  0.  Griffits  with  him),  contra.  The  cases  cited 
are  not  in  point  Malachy  v.  Soper  (*)  was  a  case  of  slander  of 
title ;  in  Eoans  v.  Sarlow  (*),  the  defamatory  words  reflected  on 
the  utility  of  the  goods  manufactured  by  the  plaintiff;  here  the 
imputation  is  on  the  conduct  of  the  plaintiffi  in  giving  a  parti- 
cular name  to  an  article  manufactured  by  them ;  and  under  the 
guise  of  slandering  the  bag,  the  defendant  slanders  the  manu- 

(')  3  Bing.  N.  C,  871.  f)  5  Q.  B.,  624. 
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facturer.  The  question  ouglit  to  be  considered  by  a  jury, 
whether  the  language  used  was  not  intended  in  an  ironical 
sense,  and  whether  the  defendant  did  not  mean  to  imply  that 
the  bag  was  neither  portable,  elegant,  nor  useful ;  and  if  this 
were  so,  intending  purchasers  would  be  deterred  from  buying 
it.  Further,  these  words  are  actionable  on  the  ground  that 
they  throw  discredit  upon  a  commodity  in  which  the  plaintiffs 
deal:  Starkie  on  Slander^  3d  ed.,  p.  161.  And  this  case  is 
governed  by  the  principle  on  which  it  has  been  held  actionable 
to  say  of  t  bookseller  that  he  is  in  the  habit  of  publishing 
immoral  and  foolish  books :  Tabart  v.  Tipper  Q. 

[Mbllor,  J.,  referred  to  Campbell  v.  Spottiswoode  (^).] 

JoycCy  in  reply. 

Mellor,  J.  I  regret  that  a  difference  of  opinion  as  to  this 
declaration  exists  upon  the  bench ;  and  I  may  say,  that  in  some 
portion  of  the  language  complained  of,  if  defamatory  at  all, 
conveys  an  imputation  *so  slight,  that  if  this  portion  alone  [13 
had  been  used,  the  plaintiflfe  would  have  no  case  to  lay  before 
a  jury.  The  words  to  which  I  refer  are  these :  —  "As  we  have 
not  seen  the  *  Bag  of  Bags,'  we  cannot  say  that  it  is  usefiil,  or 
that  it  is  portable,  or  that  it  is  elegant;  all  these  it  may  be." 
If  the  writer  had  stopped  there,  I  should  have  thought  that 
those  words  could  not  be  actionable  without  some  allegation 
that  they  were  intended  and  calculated  to  convey  an  impression 
that  the  bag  was  not  portable,  or  useful,  or  elegant ;  and  if  no 
more  had  been  alleged,  I  should  have  been  indisposed  to  think 
that  the  declaration  disclosed  a  cause  of  action.  But  we  must 
consider  the  succeeding  words,  which  are  as  follows  :  —  "  But 
the  only  point  we  can  deal  with  is  the  title,  which  we  think 
very  silly,  very  slangy,  and  very  vulgar,  and  which  has  'been 
forced  upon  the  notice  of  the  public  ad  nauseam."  This  may 
be  a  fair  criticism  on  the  conduct  of  the  plaintiffs  in  giving 
such  a  title  as  "  Bag  of  Bags  "  to  an  article  sold  by  them;  but 
I  cannot  help  thinking  that  it  is  for  a  jury,  and  not  for  the 
Court,  to  consider  whether  these  words  do  or  do  not  go  beyond 
the  limits  of  fair  criticism.  The  jury  may  think  that  this  bag 
has  been  advertised  ad  nauseam,  and  that  the  object  of  giving 

it  the  name  above  mentioned  is  to  attract  buyers  in  a  manner 

» 

(')  1  Camp.,  850.  #  .  O  3  B.  &  B.,  769 ;  32  L.  J.  (Q.  B).,  185. 
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that  is,  perhaps,  nntradesmanlike.  I  believe  that  if  they  take 
this  view  they  will  deem  the  criticism  fair,  and  therefore  justi- 
fiable. But  I  cannot  say,  as  a  matter  of  law,  that  the  words  do 
not  convey  an  imputation  upon  the  plaintiffs*  mode  of  carrying 
on  their  business,  and  do  not  in  effect  allege  that  they  have 
done  a  silly,  slangy,  and  vulgar  act  A  jury  may  think  this 
language  calculated  to  bring  the  plaintiffs  into  odium,  and  to 
disparage  them  in  the  opinion  of  the  public  in  respect  of  the 
manner  in  which  they  conduct  their  business.  I  should  be 
glad  to  see  my  w^  to  a  different  conclusion,  becatise  actions 
of  slander  and  libel,  unless  they  are  brought  in  respect  ^of 
a  serious  charge,  are  not  to  be  encouraged ;  but  I  cannot  say 
that  the  declaration  does  not  set  forth  matter  for  the  considera- 
tion of  a  jury;  and  I  cannot,  on  demurrer,  hold  that  the  de- 
fendant is  entitled  to  succeed. 

Lush,  J.  I  cannot  bring  my  mind  to  the  conclusion  that  any 
part  of  the  language  complained  of  can  be  considered  libellous. 
14]  I  *think  that  the  Court,  before  giving  judgment  for  him,  is 
bound  to  see  that  the  words  are  capable  of  casting  an  imputa- 
tion upon  the  character  of  the  person  conlplaining,  or  upon  his 
conduct  in  carrying  on  his  trade ;  and  the  imputation  must  b^ 
of  a  kind  likely  to  injure  him  in  public  estimation,  or  to  injure 
him  in  his  trade.  If  the  words,  fairly  read,  are  not  capable  of 
the  above-mentioned  construction,  I  think  it  the  duty  of  the 
Court  to  hold  that  they  ought  not  to  be  submitted  to  a  jury.  I 
am  unable  to  see  in  the  words  of  the  alleged  libel  any  imputa- 
tion on  the  character  of  the  plaintiffs,  or  on  the  mode  in  which 
they  omvj  on  their  business.  The  subject  of  the  alleged  libel 
is  an  article  which  the  plaintiffs  have  advertised  as  of  their 
manufacture^  and  to  which  they  have  given  the  title  of  "  The 
Bag  of  Bags."  Now,  it  is  competent  to  every  member  of  the 
community  to  express  his  opinion  as  to  the  good  taste  of  giving 
that  title  to  the  article.  It  has  been  contended  that  the  first 
part  of  the  libel  may  turn  out  to  have  been  used  ironically,  and 
ii,  moreover,  capable  of  conveying  to  the  public  the  impression 
that  the  bag  is  not  useful,  not  portable,  and  not  elegant.  Even 
if  some  of  these  words  be  capable  of  being  used  ironically,  I 
fail  to  see  that  any  person  can  reasonably  interpret  them  in  that 
sense,  when.the  writer  states  that  he  has  not  seen  the  bag,  and 
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therefore  cannot  say  that  it  is  neither  usefiily  nor  portable,  nor 
elegant,  and  that  it  may  have  all  these  qualities.  It  would  do 
violence  to  language  to  say  that  these  words  were  used  iron- . 
ically,  that  the  writer  had  seen  tJiie  bag,  and  that  he  intended  to 
describe  it  as  neither  useful,  portable,  nor  elegant.  If  the  jury 
should  find  that  to  be  the  meaning  of  the  words,  I  should  hold 
the  verdict  to  be  wrong.  I  cannot  say  there  is  any  imputation 
upon  the  bag. 

It  is  necessary  to  consider  the  remainder  of  the  alleged  libel, 
which  is  as  follows :  —  "  But  the  only  point  we  can  deal  with  is 
the  title,  which  we  think  very  silly,  very  slangy,  and  very  vul- 
gar, and  which  has  been  forced  upon  the  notice  pf  the  public  ad 
nauseam."  Can  it  be  held  to  be  libellous  upon  a  person,  to  say 
that  the  title  given  by  him  to  an  article  of  his  manufacture  is 
silly,  slangy,  and  vulgar  ?  It  is  entirely  a  matter  of  taste  and 
of  opinion.  The  title  of  an  article  may  be  silly,  slangy,  and 
vulgar  in  the  estimation  of  one  person,  and  not  in  the  estim^ 
tion  of  another.  At  all  *events,  the  writer  of  this  passage  [15 
sets  out  the  words  upon  which  he  comments,  and  gives  every 
opportunity  of  judging  whether  he  is  justified  in  his  criticism. 
If  this  passage  is  libellous,  it  seems  to  me  it  would  be  libelous 
for  any  critic  to  say  of  a  book,  a  poem,  or  a  drama,  "  The  title 
which  the  author  has  thought  fit  to  give  to  his  wwk  is  silly, 
slangy,and  vulgar."  In  my  opinion  that  would  be  a  very  dan- 
gerous  extension  of  the  law  of  libel. 

Hannbn,  J.  I  am  of  opinion  that,  upon  this  declaration, 
fhere  is  a  question  to  be  left  to  the  jury,  and  that  they  have  to 
determine  whether  or  not  the  language  used  is  only  a  fair  criti- 
cism, or  whother  this  passage  was  written  with  the  intention  of 
unduly  dispaitiging  the  plaintiffs.  It  seems  to  me  that  much 
may  be  said  in  support  of  the  argument,  that  these  words  are 
not  written  as  a  fair  criticism,  but  are  intended  to  injure.  The 
title  of  an  article  sold  by  a  tradesman  does  not  usually  attract 
tjie  attention  of  critics,  and  it  may  be  thought  that  the  defend- 
ant was  induced  by  some  motive  other  than  »  regard  for  good 
taste  to  notice  the  name  that  had  been  given  to  an  article  of 
commerce.  The  writer  says,  "  The  title  we  think  very  silly^ 
very  slangy,  and  very  vulgar,  and  which  has  been  forced  upon 
the  notice  of  the  public  ad  nauseam."    It  is  for  the  jury,  taking 
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into  their  consideration  all  the  circumstances,  to  say  whether  or 
not  It  was  intended  to  disparage  the  plainti£&  in  the  conduct  of 
their  business. 

JvdgmerUfor  theplainiiffs. 

Attorneys  for  the  plaintife :  JSnghes  ^  Son. 
Attorneys  for  defendant :  EvanSy  Laing  ^  EagUs. 


Nov.  17, 1871. 

Wilson  v.  Newberry. 

Law  ReportB,  7  Queen's  Bench,  81. 
Ifegligefnce — Action — Pleading — Intuffideney  of  Declaration. 

Declaration,  that  the  defendant  was  possessed  of  yew  trees,  the  clippings  off 
which  he  knew  to  be  poisonous,  and  that  it  was  the  duty  of  the  defendant  to 
prevent  the  clippings  from  being  placed  on  land  not  occupied  by  him :  that  the 
defendant  took  so  little  care  of  the  clippings  that  the  same  were  placed  upon 
land  not  occupied  by  him,  whereby  the  horses  of  the  plaintiff  were  poisoned  :  — 

HeU  on  demurrer,  that  the  declaration  disclosed  no  facts  from  which  a  duty 
could  be  inferred  in  the  defendant  to  take  care  of  the  clippings. 

Fletcher  v.  Bylands  (Law  Rep.  8  H.  L.,  830),  distinguished. 

Declaration,  that  the  defendant  was  possessed  of  certain  yew 
31]  trees,  then  being  in  and  upon  certain  lands  of  the  defend- 
ant, in  his  occupation,  the  clippings  off  which  said  yew  trees 
were,  to  the  knowledge  of  the  defendant,  poisonous  to  horses 
and  cattle ;  whereupon  it  became  and  was  the  duty  of  the  de- 
fendant to  take  due  and  proper  care  to  prevent  the  said  clip- 
pings off  the  said  yew  trees  from  being  put  or  placed  in  and 
upon  land  other  than  land  of  the  defendant,  or  in  his  occupa- 
tion, where  the  horses  and  cattle  of  his  neighbors  .and  others 
might  be  enabled  to  eat  them,  and  the  plaintiff  says  that  the 
defendant,  disregarding  his  duty  in  that  behalf,  did  not  take 
due  and  proper  care  to  prevent  the  said  clippings  off  IJie  said 
yew  trees  from  being  put  and  placed  in  and  upon  land  other 
than  land  of  the  defendant  or  in  his  occupation,  where  the 
horses  and  cattle  of  his  neighbors  and  others  might  be  enabled 
to  eat  them,  but,  on  the  contrary,  took  so  little,  bad,  and  im- 
proper care  of  the  said  clippings  off  the  said  yew  trees,  that  the 
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same  were  put  and  placed  in  and  upon  land  other  than  land  of 
the  defendant,  or  in  his  occupation,  whereby  the  horses  of  the 
plaintiff  being  npon  land  where  they  lawfully  might  be,  were 
enabled  to  eat  the  said  clippings  off  tiiie  said  yew  trees,  and  did 
eat  of  the  same,  and  were  thereby  poisoned  and  killed,  whereby 
the  plaintiff  lost  the  value  of  the  said  horses,  and  has  been 
otherwise  damnified. 
Demurrer,  and  joinder  in  demurrer. 

SerscheUj  in  support  of  the  demurrer.  The  declaration  is  bad. 
The  duty  alleged  does  not  follow  from  the  facts  stated  in  the 
♦declaration.  It  does  not  charge  that  the  defen  dant  put  the  [32 
yew  tree  clippings  on  the  land  of  the  plaintiff.  It  does  not 
appear  who  clipped  the  yew  trees.  A  trespasser  may  have 
clipped  the«trees,  and  by  his  act  the  clippings  may  have  been 
placed  at  the  spot  where  they  were  eaten  by  the  plaintiff's  cat- 
tle. This  case  is  distinguishable  from  Fletcher  v.  Rylands  (*). 
That  case  decided  that  me  person  who,  for  his  own  purposes, 
brings  on  his  land  and  keeps  there  anything  likely  to  do  mis- 
chief, must  take  care  of  it  at  his  peril,  and  is  answerable  for 
the  natural  consequence  of  its  escape.  That  doctrine  has  no 
application  here. 

Qmiriy  Q.  C.  {A.  L.  Smith  with  him),  contra.  The  declara- 
tion is  good.  This  is  an  action  for  negligence,  and  by  the 
demurrer  the  negligence  is  admitted,  and  the  admission  of  neg- 
ligence discloses  a  cause  of  action  to  be  tried  by  a  jury.  The 
declaration  charges  not  an  absolute  duty  to  take  care  of  the 
clippings,  but  only  a  duty  to  prevent  them  from  getting  off  the 
defendant's  land.  The  plaintiff  is  entitled  to  succeed  on  the 
principle  laid  down  in  Fletcher  v.  Rylands  Q).  The  defendant 
had  poisonous  matter  on  his  land,  which  he  is  bound  to  take  care 
of,  and  he  is  liable  to  make  compensation  for  the  damage  caused 
by  its  escape. 

HerscheU  was  not  heard  in  reply. 

Mellor,  J.  I  am  of  opinion  that  this  declaration  is  bad. 
The  duty  alleged  does  not  result  from  the  facts  stated.  The 
facts  upon  which  this  duty  is  said  to  be  founded  are  these :  the 
defendant  was  possessed  of  certain  yew  trees  then  being  in  and 

0  Law  Bep.  8  H.  L.,  880. 
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upon  certam  landa  of  the  defendant  in  his  occupation^  the  clip- 
pings off  which  yew  trees  were,  to  the  knowledge  of  the  de- 
fendanty  poisonous.  These  are  the  only  facts  from  which  the 
duty  charged  is  to  be  inferred,  and  it  is  alleged  in  the  following 
terms:  —  "Whereupon  it  became  and  was  the  duty  of  the 
defendant  to  take  due  and  proper  care  to  prevent  the  said  clip- 
pings off  the  said  yew  trees  from  being  put  or  placed  in  and 
upon  land  other  than  land  of  the  defendant,  or  in  his  occupa^ 
tion,  where  the  horses  and  cattle  of  his  neighbors  and  others 
might  be  enabled  to  eat  them."  Now,  it  is  not  alleged  that 
the  defendant  clipped  the  yew  trees;  it  is  not  alleged  that  he 
knew  the  yew  trees  were  clipped ;  and  it  is  not  alleged  that  he 
33]  1^  *anything  to  do  with  the  escape  of  the  yew  clippings 
on  to  his  neighbor's  land.  It  is  quite  consistent  with  the 
averments  of  this  declaration  that  the  cutting  mi(f  have  been 
done  by  a  stranger  without  the  defendant's  knowledge.  I  can- 
not think  that  the  duty  charged  can  be  deduced  from  the  facts 
stated ;  and  therefore,  in  my  opinion,  the  declaration  is  bad. 

The  case  of  Fletcher  v.  Bylcmds  (*)  has  no  analogy  to  this  case. 
The  foundation  of  the  doctrine  there  laid  down  is  derived  from  an 
old  case  in  Salkeld  (*),  in  which  it  was  determined  that  it  was 
the  duty  of  a  man  to  keep  his  own  filth  on  his  own  ground.  K 
a  person  brings  on  to  his  own  land  things  which  have  a  tendency 
to  escape  and  to  do  mischief,  he  must  take  care  that  they  do  not 
get  on  to  his  neighbor's  land.  This  is  a  very  different  propo- 
sition from  that  which  has  been  contended  for  on  behalf  of  tiie 
plaintiff;  it  is  that  where  a  person  has  yew  trees  growing  on 
his  land  which  are  clipped  by  some  means,  he  must  prevent 
the  clippings  from  escaping  on  to  his  neighbor's  land,  and 
from  being  placed  there  by  a  stranger.  I  do  not  think  that  the 
&cts  alleged  cast  any  duty  of  this  kind  upon  the  defendant 

Lush  and  Hannen,  JJ.,  concurred. 

Judgment  for  the.  defendant. 

Attorneys  for  plaintiff:  Plews  ^  Irvine. 
Attorneys  for  defendant :  Eeedy  Phelps  ^  Sedgwick. 

O  Law  Rep.  8  H.  L.,  880.  O  Tenant  ▼.  QMwi/n,  1  Salk.,  860. 

See  FUh&r  v.  Clark,  41  Barb.,  829;  and  Colt.,  332 ;  8  Pare.  Cont.,  228,  citing 
MUU  V.  N,  Y.  etc.,  2  Robertaon,  326 ;  Bamum  v.  Vandnden,  16  Conn.,  200 ; 
41  JT.  r.,619;  CookeY.  WaHng,^U\kT\.    Moak'snoteBto Clarke's Ch., 851, ed. 869. 
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Nov.  18, 1871. 

JoYGB  and  others  v.  Kssnabd. 

Law  BeportB,  7  Queen's  Bench,  78. 

Marine  Insurance  —  Construction  of-PcUey — Insurance  of  Liability  as  Carriers — 

Mode  of  estimating  XJnderurUeri  Liability, 

The  plftlntlflw,  J.  &  Son,  were  lightermen,  and  effected  an  insurance  in  the 
form  of  an  ordinary  Lloyd's  policy,  at  and  from  all  wharves  on  the  Thames,  from 
Wandsworth  to  the  Victoria  Docks,  which  contained  the  following  clause :  — 
"  To  cover  and  include  all  losses,  damages,  and  accidents  amounting  to  20^.  or 
upwards  in  each  craft,  to  goods  carried  by  J.  &  &6n  as  lightermen,  or  delivered 
to  them  to  be  waterbome,  either  in  their  own  or  othet  craft,  and  for  which  losses, 
damages,  and  accidents  J.  &  Son  may  be  liable  or  responsible  to  the  owners  thereof, 
or  others  interested."  The  policy  was  subscribed  by  difibrent  underwriters  for 
different  sums  amounting  to  2000^.,  and  the  defendants  underwrote  the  policy 
for  lOOf.  A  loss  happened  to  goods  carried  by  the  plaintiffs  in  a  barge,  for  which 
the  plaintiff  became  liable  to  'those  interested  in  the  goods  to  the  amount  of 
1100?.  The  total  value  of  the  risks  of  the  plaintiffs  in  this  and  other  barges  at 
the  time  of  the  loss  and  covered  by  the  policy  amounted  to  20,000?. :  — 

Heldf  that,  on  the  construction  of  the  policy,  the  pluntifb  were*  entitled  to  be 
indemnified  for  the  loss  actually  sustained,  viz.,  1100?.,  and  to  recover  from  the 
defendant  65?.,  his  proportion ;  and  that  the  sum  to  be  recovered  was  not  merely 
such  a  proportion  of  the  plaintiBb'  loss  as  the  sum  for  which  the  defendant  sub- 
scribed the  yoMcy,  viz.,  100?.,  bore  to  the  value  of  all  the  goods  afloat  and  covered 
by  the  policy  at  the  time  of  the  loss,  viz.,  20,000?. 

Case  stated  without  pleadings. 

The  plaintiffit  are  lightermen,  and  the  defendant  is  an  under- 
writer. In  the^  month  of  October,  1869,  the  plaintiflfe  [78 
caused  a  policy  of  insurance  to  l)e  effected  on  their  behalf. 

The  policy  in  point  of  form  was  the  ordinary  Lloyd^s  policy, 
adapted  to  the  particular  risk.  The  words  of  the  policy  were 
"  lost  or  not  lost  at  and  from  all  or  any  of  the  wharves,  banks, 
quays,  and  places  of  arrival  or  departure  in  the  river  Thames, 
L/a^y  merchant  or  steam  ve  Jl  of  any  description  therein 
comprising  the  whole  extent  of  the  said  river  from  Wandsworth 
downwards  to  *the  Victoria  J)ocks,  including  all  or  any  [79 
intermediate  docks  9.nd  wharves,  and  vice  versa,  until  on  board 
any  merchant  or  steam-vessel,  barge,  or  boat,  or  otherwise, 
landed  at  any  wharf,  &c.  The  risk  to  commence  on  the  2Sth 
of  September,  1869,  and  to  terminate  on  the  24th  of  September, 
1870,  including  both  days,  upon  any  kind  of  goods  and  mer- 
chandise ...  in  craft  of  any  description . . .  the  adventure  begin- 
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ning  upon  the  said  goods  and  merchandise  from  the  loading 
thereof  aboard  the  ship  as  above, . . .  and  so  continue  and  endure 
during  her  abode  there  upon  the  said  ship,  &c.,  and,  further, 
until  the  said  ship,  with  all  her  ordnance,  tackle,  apparel,  &c., 
and  goods  and  merchandise  whatsoever,  shall  be  arrived  at  as 
above  upon  the  said  ship,  &c.,  until  she  hath  moored  at  anchor 
twenty-four  hours  in  good  safety,  and  upon  the  goods  and  mer- 
chandise until  the  same  be. there  discharged  and  safely  landed; 
and  it  shall  be  lawfal  for  the  said  ship,  &c.,  in  this  voyage,  to 
proceed  and  sail  to  and  touch  and  stay  at  any  ports  and  places 
whatsoever  and  wheresoever  in  the  river  Thames,  from  Wands- 
worth to  the  Victoria  Docks  and  vice  versa.  The  ships,  Ac, 
goods  and  merchandise,  &c.,  for  so  much  as  cohcems  the  assured 
by  agreement  between  the  assured  and  assurers  in  this  policy 
are  and  shall  be  valued  at  on  all  goods  and  produce  as  interest 
may  appear/^  The  sum  stated  in  the  margin  was  2000^.  The 
premium  was  705.  per  cent,  and  at  the  bottom  of  the  policy,  in 
writing  was  the  following  clause :  —  "To  cover  and  include  all 
losses,  damages,  and  accidents  amounting  to  20^.  and  upwards, 
in  each  craft  to  goods  carried  by  Messrs.  Joyce,  as  lightermen, 
or  delivered  to  them  to  be  waterborne,  either  in  their  own  or 
other  craft,  and  from  which  losses,  damages,  and  accidents, 
Messrs.  Joyce  may  be  liable  or  responsible  to  the  owners 
thereof,  or  others  interested.  It  is  agreed  that  the  amount  of 
each  underwriter's  liability  shall  not  exceed  the  amount  of  his 
subscription." 

This  policy  was  subscribed  by  different  underwriters  for  dif- 
ferent sums,  amounting  in  the  whple  to  2000?.  . 

The  defendant  underwrote  the  policy  for  lOOi.,  and  received 
by  way  of  premium  the  sum  of  8L  10s. 

On  the  7th  of  December,  1869,  and  during  the  continuance 
of  the  risk  covered  by  the  policy,  a  loss,  damage,  and  accident, 
within  the  meaning  of  the  policy,  happened  to  goods  carried  by 
80]  the  plaintiffs  *as  lightermen,  in  a  craft  called  the  Lord  Car- 
digan^ and  for  which  loss  the  plaintiffs  have  become  liable  and 
responsible  to  the  owners  and  others  interested  in  the  goods, 
to  the  sum  of  11002.,  and  have  paid  that  amount. 

It  is  agreed  that  the  total  value  of  the  risks  of  the  plaintiffs 
in  this  and  other  barges  employed  by  the  plaintiffs  at  the  time 
of  the  loss,  and  which  were  covered  by  the  policy,  amounted  to 
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the  sum  of  20,000i.,  and  upwards.  The  total  value  of  the  goods 
in  the  barge  Lord  Cardigan  at  the  time  of  the  loss  was  2906/. 

The  plaintiflfe  contend  that  upon  the  true  construction  of  the 
policy  they  are  entitled  to  be  indemnified  for  the  loss  actually 
sustained,  viz.,  11002.,  and  to  recover  from  the  defendant  bbl, 
as  his  proportion  of  such  loss. 

The  defendant  contends  that  under  the  policy  the  plaintiffs 
are  only  entitled  to  recover  from  the  defendant  such  a  pro- 
portion of  their  loss  as  the  sum  for  which  the  defendant 
subscribed  the  policy,  viz.,  lOOZ.,  bears  to  the  total  value  of  all 
the  goods  on  board  all  the  plaintiffi'  craft  which  were  between 
the  limits  mentioned  in  and  which  were  covered  by  the  policy 
at  the  time  of  the  loss ;  and  they  have  paid  into  court  the  sum 
of  QLy  which  is  admitted  to  be  sufficient  to  satisfy  the  plaintiff' 
claim,  assuming  this  contention  to  be  correct. 

The  defendant  further  contends,  that,  in  any  view,  the  plaint- 
iff are  not  entitled  to  more  than  such  proportion  of  the  loss,  as 
1002.,  the  sum  insured,  bears  to  the  total  value  in  the  barge, 
viz.,  29062. 

The  Court  was  to  be  at  liberty  to  draw  all  inferences  of  fact 
which  a  jury  ought  to  have  drawn. 

The  question  for  the  opinion  of  the  court  was,  which  of  the 
principles  above  referred  to  is  the  proper  principle  upon  which 
the  amount  to  be  recovered  by  the  plaintiffs  ought  to  be  settled. 

Qumny  Q.  C.  {A.  L.  Smith  with  him),  for  the  plaintiffs.  The 
question  is,"  what  is  the  nature  of  the  risk  intended  to  be  covered 
by  the  policy  ?  This  is  not  an  ordinary  marine  risk,  but  the 
policy  is  intended  to  cover  all  losses  and  damages  for  which 
the  plaintiffi  may  be  liable  to  the  owners  of  the  goods  delivered* 
to  them  to  be  carried,  and  which  are  being  carried  by  the 
pljdntiffs  within  the  limits  of  the  policy.  The  subject-matter  of 
the  policy  is  the  *liability  of  the  plaintiflfe,  as  carriers,  to  the  [81 
owners  of  goods  entrusted  to  them :  for  the  words  which  govern 
the  whole  clause  are  "  for  which  losses,  damages  and  accidents, 
Messrs.  Joyce  may  be  liable  or  responsible  to  the  owners 
thereof,  or  others  interested."  It  is  clear,  therefore,  that  the 
parties  intended  that  the  policy  should  indemnify  the  plaintiffs 
to  the  extent  of  2000?.  for  any  loss  which  they  might  sustain 
as  carriers  in.  their  trade,  and  for  which  they  would  be  liable 
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over  to  tlie  owners  of  the  goods.  Orowley  v.  Cohen  (*)  will  be 
relied  upon  on  the  other  side,  and  it  will  be  said  on  the  autho- 
rity of  that  case  that  the  defendant  is  only  liable  to  such  a  pro- 
portion of  the  loss  as  100!.,  the  sum  for  which  the  defendant 
has  subscribed  the  policy  bears  to  20,000Z.,  the  total  value  of 
goods  then  being  carried  by  the  plaintijBEs;  but  that  case  has  no 
application ;  the  policy  there  covered  an  ordinary  canal  navi- 
gation risky  and  was  construed  to  be  a  policy  attaching  upon 
the  goods  upon  all  the  boats  at  a  given  time.  Here,  by  express 
words,  the  insurance  is  upon  all  losses  for  which  the  plainti£^ 
are  liable :  the  plainti£&  are  therefore  entitled  on  this  policy  to 
recover  llOOZ.,  and  the  policy  remains  in  force  to  cover  900Z. 
more  if  there  should  happen  to  be  a  Airther  loss.  In  WUsan 
V.  J(mes  ('),  the  risk  was  upon  the  adventure — the  laying  down 
safely  of  an  electric  cable ;  here  it  is  upon  the  liability  of  the 
carriers  to  make  good  the  loss  of  goods  to  the  owners. 

Sir  G.  Scnymany  Q.  C.  ( Watkin  Williams  with  him),  for  the 
defendant.  The  question  is,  what  construction  is  to  be  put  on 
the  words  of  this  policy?  There  is  a  distinction  between  a 
contract  of  marine  insurance  and  fire  insurance.  In  a  fire  in- 
surance if  goods  valued  at  20,000i.  be  insured  for  lOOOZ.,  and  a 
loss  to  the  extent  of  10002.  occurs,  the  insurer  is  liable  for  that 
amount ;  but  with  regard  to  a  marine  insurance,  if  goods  {o  the 
value  of  20,0002.  are  insured  for  lOOOZ.,  and  a  loss  occurs,  it  is 
necessary  to  ascertain  what  proportion  the  goods  loss  bear  to 
the  whole  value,  for  the  owner  of  the  goods  is  his  own  insurer 
for  19,0002.  In  this  case,  therefore,  the  true  measure  of  liability 
is  the  proportion  which  1002.  bears  to  the  value  of  all  the  goods 
afloat  at  the  time  of  the  loss,  and  that  is  stated  in  the  case 
to  be  20,0002.  Then  it  is  said,  that  principle  does  not  apply 
82]  because  the  words  of  the  policy  are  *"to  cover  all  losses 
for  which  they  may  be  responsible  to  the  owners; "  these  words 
do  not  alter  the  extent  of  the  liability  of  the  underwriters,  they 
are  intended  to  describe  the  subject-matter  of  the  insurance,  and 
do  not  contravene  the  well-known  principle  that  an  under- 
writer undertakes  to  underwrite  to  the  amount  of  the  loss  only 
in  such  a  proportion  as  his  subscription  bears  either  to  the 
value  of  the  policy,  if  a  valued  policy,  or  to  the  total  value  of 
the  risk,  if  an  open  policy.     The  insertion  of  20002.  in  the 

0  8  B.  &  Ad.,  478.  C)  Ijkw  Eep.  2  Ei„  ld9. 


Vol.  VIL]  MICH.  TERM,  XXXV  VICT.  •        21 

Joyce  V.  Eennard.  1871' 

margin  of  the  policy  does  not  make  it  a  valued  policy ;  it  is 
done  merely  for  the  purpose  of  fixing  the  stamp.  There  is 
nothing  to  distinguish  this  case  from  OromUy  v.  Oohm  (*).  In 
both  cases  the  policy  was  effected  by  a  lighterman  to  cover  the 
risk  which  he  ran,  and  the  Court  say  that  the  ordinary  princi- 
ple of  calculating  the  loss  upon  a  marine,  insurance  is  to  be 
applied  in  calculating  the  loss  on  the  policy  in  that  case. 
Applying  the  principle  laid  dowft  in  TTSsow  v.  Jones  (*),  the 
clause  in  question  is  inserted  not  for  the  purpose  of  settling  the 
extent  of  the  underwriter's  liability,  but  to  show  what  is  the 
subject-matter  of  the  insurajice,  and  that  it  is  the  goods  in  which 
the  plaintifib  are  interested  as  carriers. 
Q^^om^  Q.  CI,  was  heard  in  reply. 

Mellor,  J.  I  am  of  opinion  that  our  judgment  should  be 
for  the  plaintiffs.  This  is  not  strictly  a  marine  insurance ;  it  is 
a  contract  by  which  the  defendant  indemnifies  the  plaintiffs 
against  any  liability  which  they  may  incur  ad  carriers  to  the 
owners  of  the  goods  entrusted  to  them,  and  we  must  construe 
the  words  which  have  been  used  according  to  their  ordinary 
meaning,  and  their  meaning  is  that  for  which  the  plaintiff 
contend. 

LtrsH,  J.  I  am  of  the  same  opinion.  This  is  an  exceptional 
policy,  and  we  have  only  to  construe  the  language  used;  and 
when  I  look  at  the  position  of  the  plaintiffs  and  find  that  they 
are  carriers  upon  the  river,  I  cannot  doubt  the  intention  of  the 
parties.  The  object  of  the  plaintiffi  was  to  secure  an  indemnity 
against  any  loss  in  whole  or  in  part  which  they  might  sustain 
as  carriers,  and  it  is  not  a  mere  policy  on  goods.  A  case  may 
be  supposed  in  which  the  goods  have  perished  and  yet  the 
underwriters  might  not  be  liable  *on  tiiis  policy.  The  [83 
subject-matter  insured  against  is  the  liability  which  the  plaint- 
iffs would  sustain  in  respect  of  the  goods  by  reason  of  their 
accepting  them  as  carriers.  I  cannot  interpret  the  words  of 
the  policy  in  aYiy  other  sense  than  as  importing  that  the  under- 
writers undertook  to  be  responsible  to  the  extent  of  their  sub- 
scriptions for  all  the  losses,  which  the  plaintiffs  might  sustain 
in  respect  of  those  goods,  and  for  which  they  would  be  liable 

(0  3  B.  &  Ad.,  478.  O  Law  Rep.  Ex.,  339. 
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to  the  owners.  The  language  haa  that  meaning,  and  I  do  not 
entertain  a  doubt  that  that  is  what  the  parties  intended.  It  is 
not  an  ordinary  marine  policy,  but  a  policy  of  a  mixed  nature, 
the  object  of  which  was  to  secure  to  the  plaintifi  an  indemnity 
to  the  extent  of  the  sum  subscribed  for,  for  any  loss  during  the 
year  which  they  might  sustain  by  reason  of  their  being  respon- 
sible as  carriers  for  the  loss  of  the  goods. 

• 
ELlnnen,  J.,  concurred. 


Attorneys  for  pMntiffi :  Plews  ^Irvine. 
Attorneys  for  defendant :  Parker  ^  Clarke. 


Dec.  11, 1871. 

116]  *Hannapoiid  and  others  v.  Hannafobd  and  another. 

Law  Beporte,  7  Queen's  Bench,  116. 
Devise — Construction  of  WiU  —  Gross  Bemainders. 

A  testator  devised  an  estate,  of  which  he  died  seised  in  fee,  to  his  brother, 
W.  H.,  for  life,  and  after  the  decease  of  W.  H.,  to  the  four  sons  of  W.  H.,  his 
nephews,  for  life  as  tenants  in  common ;  and  after  their  decease  he  devised  the 
share  or  shares  of  his  said  nephews  respectively  to  their  respective  eldest 'sons, 
then  living  for  life ;  and  after  the  decease  of  such  eldest  sons  to  the  first  and 
other  sons  ef  the  latter  successively  in  tail  male.  In  default  of  issue  of  the  eldest  ' 
sons,  he  devised  the  same  share  or  shares  to  the  second,  third,  and  other  sons, 
then  living,  of  his  said  nephews  severally  and  successively,  according  to  their 
respective  seniorities,  and  to  their  issue  in  tail  male  in  the  same  manner  and  for 
the  same  estataand  estates  as  he  had  before  given  to  the  eldest  sons  of  such, 
nephews.  Failing  the  issue  of  the  sons  then  living,  he  devised  to  all  and  every 
the  stms  of  his  nephews  hereafter  to  be  bom  in  tail  male.  After  which  the  will 
proceeded  thus :  "  And  for  default  of  such  issue,  I  give  and  devise  the  same  to 
my  own  right  heirs  for  ever,  it  being  my  will  and  intention  that  the  said,  lands 
shall  go  and  remain  in  my  name  and  family  for  ever,  or  so  long  as  the  law  will 
permit  such  enjoyment  of  the  same  " : — 

Held,  that  the  clause  in  favor  of  the  heirs  general  did  not  take  efiect  so  long 
as  any  issue  of  any  of  the  devisees  capable  of  taking  as  tenants  in  tail  survived, 
and  that  cross  remainders  were  to  be  implied  in  favor  of  surviving  tenants  in 
common. 

Casb  stated  after  writ. 

The  action  was  brought  to  recover  land  situate  at  Abbott's 
Kerswell,  in   the  county   of  Devon,  whereof  John   Hanna- 
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ford  was  at  the  time  of  his  decease  seised  in  fee.  The  facts  of 
the  case,  and  the  material  parts  of  the  will  of  John  Hannaford, 
are  fully  stated  in  the  judgment  of  the  Court. 

Nov.  14.    PhUbrickj  for  the  plaintiffs. 

J.  Brown^  Q.  C.  {Atkinson  with  him),  for  the  defendants. 

The  following  authorities  were  cited:  Cook  v.  Gerrard  (^); 
Notes  to  Saunders'  Reports,  vol.  i,  p.  176 ;  Livesey  v.  Harding  (*) ; 
Cooper  V.  Jofms  (*) ;  Powell  v.  Howdls  (*) ;  Jarman  on  Devises, 
vol.  ii,  pp.  510-526. 

Our.  adv.  vult. 

*Dec.  11.  The  judgment  of  the  Court  (Cockbum,  C.  J.,  [117 
Mellor,  Lush,  and  Hannen,  JJ.),  was  delivered  by 

CocKBURN,  C.J.  The  question  in  this  case  arises  on  the  con- 
struction of  the  will  of  John  Hannaford,  who  died  on  the  11th 
of  February,  1883. 

By  his  will,  dated  the  20th  of  February,  1880,  the  testator 
devised  an  estate,  of  which  he  afterwards  died  seised  in  fee,  to 
his  brother,  William  Hannaford,  for  life,  and  after  the  decease 
of  the  latter,  to  the  four  sons  of  the  said  W.  Hannaford,  his 
nephews,  for  life,  as  tenants  in  common;  and  after  their  decease 
he  devised  the  share  or  shares  of  his  said  nephews,  respectively 
to  their  respective  eldest  sons  "  now  living  "  for  life ;  and  after 
*the  decease  of  such  eldest  sons  he  devised  the  share  or  shares 
of  each  of  such  eldest  sons  to  the  first  and  other  sons  of  the 
latter  successively  in  tail  male.  In  de&ult  of  issue  of  the  eldest 
sons,  he  devised  the  same  share  or  shares  to  the  second,  third, 
and  other  sons,  "  now  Uving,"  of  his  said  nephews,  severally 
and  successively,  according  to  their  respective  seniorities,  and 
to  their  issue  in  tail  male,  ^^  in  the  same  manner  and  for  the 
same  estate  and  estates  "  as  he  had  before  given  to  the  eldest 
sons  of  such  nephews.  Failing  the  issue  of  the  sons  then  living, 
he  devised  to  all  and  every  the  sons  of  his  said  nephews,  "  here- 
after to  be  bom,  in  tail  male."  After  which  the  will  proceeds 
thus :  —  "  and  for  default  of  such  issue,  I  give  and  devise  the 
same  to  my  own  right  heirs  forever,  it  being  iny  will  and  inten- 

O  1  Wms.  Saund.,  185.  O  3  B.  &  A.,  425. 

0  1  BnsB.  &  My.,  636.  O  Law  Rep.,  3  Q.  B.,  654. 
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tion  that  the  said  lands  shall  go  and  remain  in  my  name  and 
family  for  ever,  or  as  long  as  the  law  will  permit  such  enjoy- 
ment of  the  same."  # 

The  testator  having  died  in  1883,  William  Hannaford,  the 
first  devisee  for  life,  took  possession  and  enjoyed  the  estate  till 
his  death  in  1838.  His  four  sons,  the  testator's  nephews,  re- 
ferred to  in  the  will,  survived  their  father.  William,  the  eldest, 
died  in  1844,  leaving  a  son  and  three  daughters.  The  son, 
William  Field  Hannaford,  died  in  1868,  never  having  had  any 
issue.  The  second  son,  George  Hannaford,  died  in  1868,  hav- 
ing also  .haS  no  issue.  The  third  sop,  Peter  Hannaford,  died 
some  time  since,  leaving  two  sons.  Of  these  the  eldest,  William 
Pitts  Hannaford,  went  to  sea,  being  then  unmarried,  and  not 
having  been  heard  of  for  eleven  years,  is  presumed  to  be  dead. 
118]  The  other,  Henry  Hannaford,  *is  now  living.  The  fourth 
nephew  mentioned  in  the  will,  Thomas  Pitts  Hannaford,  died, 
leaving  two  sons,  the  eldest  of  whom  has  also  since  died,  leaving 
a  son,  Norman  Field  Hannaford,  who,  as  heir  in  tail,  of  course 
succeeds,  as  tenant  in  common,  to  one-fourth  of  the  subject- 
matter  of  the  devise. 

The  dispute  in  the  present  case  relates  to  the  shares  of  the 
testator's  two  nephews  William  and  George,  as  to  whom  there 
has  been  a  fdlure  of  malQ  issue.  The  plaintiffs  are  the  daugh- 
ters of  the  eldest  nephew,  William,  and  claim  under  the  final 
clause  of  the  devise  in  fiivor  of  the  testator's  right  heirs  in  de- 
fault of  male  issue  of  the  devisees  .under  the  will ;  contending  * 
that  on  failure  of  issue  of  either  of  such  devisees  the  clause  in 
question  takes  effect  in  respect  of  his  share.  On  the  other 
hand,  the  defendants,  Henry  Hannaford,  and  Korman  Field 
Hannaford,  who,  as  has  been  shown,  are  the  heirs  of  two  of  the 
testator's  nephews  mentioned  in  the  will,  contend  that  the  effect 
of  the  limitations  of  the  will  is  to  create  by  implication  cross- 
remainders  between  the  devisees  and  their  respective  heirs,  and 
that  consequently,  they  are  entitled,  as  tenants  in  common,  to 
the  shares  of  the  two  nephews  whose  male  issue  have  failed. 

At  the  close  of  the  argument  on  the  case,  we  were  strongly 
disposed  to  think  that  the  contention  of  the  defendants  was 
right ;  but  the  parties  having  agreed,  on  account  of  the  smaU- 
ness  of  the  property  in  dispute,  to  abide  by  our  decision  as  final, 
we  thought  it  right  to  take  time  for  further  consideration  of 
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the  language  of  the  will,  and  to  enable  us  to  look  into  the 
authorities  bearing  on  the  subject  The  result  is  that  our  first 
impression  is  confirmed,  and  that  we  are  now  satisfied  that  our 
judgment  should  be  for  the  defendants. 

The  will  in  question,  however  complicated  and  clumsy  may  be 
its  language,  amounts  to  no  mora  than  a  devise,  after  the  deter- 
mination of  the  life  estates,  to  the  issue  of  the  nephews,  in  tail 
male,  as  tenants  in  common,  with  a  remainder  in  default  of 
issue  to  the  right  heirs  of  the  testator*  Now,  the  law  appears 
to  be  at  the  present  day  perfectiy  well  settied,  that,  upon  such 
a  will,  the  clause  in  £sivor  of  the  heirs  general  does  not  take 
effect  so  long  as  any  issue  of  any  of  the  devisees,  capable  of 
taking  as  tenants  in  tail,  survive,  and  that  imder  such  a  will 
cross-remainders  must  be  implied  in  £sivor  of  surviving  tenants 
in  common. 

After  a  review  oFall  the  cases  on  the  subject,  Mr.  Jar-  [119 
man  (2  Jarman  on  Wills,  526)  draws  from  them  the  following 
conclusions: — First,  "that  under  a  devise  to  several  persons 
in  tail,  being  tenants  in  common,  with  a  limitation  over  for 
want  or  in  default  of  such  issue,  cross-remainders  are  to  be 
implied  among  the  devisees  in  tail ; "  secondly,  "  that  this  rule 
applies  whether  the  devise  be  to  two  persons  or  a  larger  number, 
and  though  it  be  made  to  them  "  respectively." 

In  the  case  of  Taaffe  v.  Canmee  (^),  Lord  Westbury  says ;  "  I 
arrive  at  the  conclusion  that  the  words  ^  for  de&ult  of  such 
issue  male,'  in  conformity  with  their  own  natural  meaning,  and 
also  in  conformity  with  tiie  rule  that  must  now  be  considered 
to  be  at  length  finally  arrived  at,  must  mean  plainly  '  for  default 
of  all  such  issue  niale '  as  would  take  under  the  antecedent 
limitation." 

In  the  same  case  Lord  Cranworth  says :  "  I  take  it  that  the 
doctrine  is  now  well  established,  that  whether  cross-remainders 
are  to  be  implied  or  not  is  a  mere  question  of  construction  upon 
the  whole  face  of  the  will,  and  wherever  there  are  limitations 
in  t^l,  or  in  tail  male,  and  in  default  of  such  issue  a  gift  over, 
then  I  take  it  that  the  presumption  is  that  that  means  in  defiiult 
of  the  issue  of  all  of  tiiem." 

Such  being  the  presumption  applicable  to  such  a  limitation, 
we  not  only  find  nothing  in  the  present  will  by  which  such  a 

O  ion.  L.  c,  81. 
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presumption  can  be  rebutted  or  controlled,  but  we  see  in  the 
express  declaration  of  the  testator  that  his  intention  is  that  the 
lands  in  question  '^  shall  go  and  remain  in  his  name  and  family 
for  ever,  or  as  long  as  the  law  will  permit,"  the  strongest  con- 
firmation of  the  presumption  of  law ;  it  being  plain  that  if  the 
absolute  pro{)erty  in  any  part  of  the  land  passed  to  the  plaintiflfe 
as  heirs,  the  intention  thus  declared  would  be  liable  to  be  de- 
feated either  by  their  marrying,  or  by  their  alienating  the  land, 
or  disposing  of  it  by  will  to  some  one  not  of  the  testator's  name 
and  family. 

We  are,  therefore,  of  opinion  that  the  contention  of  the  de- 
fendants is  right,  and  that  our  judgment  must  be  in  their  £a.yor. 

Judgmjentfor  the  defendants. 

Attorney  for  plaintiffs :  Philbrick.  % 

Attorneys  for  defendants :  Churchy  SonSj  ^  doLfhe. 


Nov.  22, 1871. 

X20]  Vjsj.Ia  v.  Whittakbr. 

Law  Reports,  7  Queen's  Bench,  120. 

Landlord  and  TenarU — Excemve  Distress,  Bight  of  Action  for — SpecuU  Propertp 

in  Goods  distrained. 

The  plaintiff  was  tenant  and  the  defendant  landlord  of  a  house  occupied  by  the 
former,  his  wife,  and  a  trustee.  Goods  therein  had  been  assigned  to  the  trustee 
on  trust  for  the  plaintiflTs  wife.  Rent  being  in  arrear  to  the  amount  of  9^.  only, 
the  defendant,  by  his  bailiff,  distrained  for  18^.  and  costs,  seizing  1002.  worth  of 
the  goods.  The  rent  actually  due  was  tendered  to  the  bailiff,  with  expenses,  but 
refused,  and  he  remained  in  possession  until  an  undertaking  was  given  on 
behalf  of  the  plaintiff  for  payment  of  the  whole  demand,  and  a  part  amounting 
to  21.  Is.  was  paid,  whereupon  the  distress  was  withdrawn. 

The  plaintiff  having  brought  an  action  for  an  excessive  distress,  and  on  the 
money  counts,  was  nonsuited  when  the  deed  of  assignment  was  produced  at  the 
trial : — 

Hddy  that,  although  he  was  neither  the  legal  nor  the  equitable  owner  of  the 
goods  distrained,  yet  he  had,  from  his  mere  enjoyment  of  the  use  of  them,  a 
special  property  which  entitled  him  to  maintain  the  action. 

Declaration  that  the  plaintiff  was  tenant  to  the  defendant  of 
a  messuage  at  a  certain  rent  payable  by  the  plaintiff  to  the 
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defendant,  and  the  defendant  wrongfully  distrained  for  certain 
arrears  of  the  said  rent  the  goods  of  the  plaintiff  of  much  greater 
value  than  the  amount  of  the  said  arrears,  and  of  the  charges 
of  the  said  distress,  and  of  the  appraisement  and  sale  thereof, 
although  part  of  the  said  goods  was  of  sufficient  value  to  have 
satisfied  the  said  arrears  and  charges,  and  might  then  have  been 
distrained  by  the  defendant  for  the  same,  and  the  defendant 
thereby  made  an  excessive  and  unreasonable  distress  for  the 
said  arrears,  contrary  to  the  statute,  &c. 

Money  counts. 

Pleas :  1.  To  the  first  count,  not  gtfilty,  by  statute  11  Geo.  2, 
19,  s.  21.  2.  To  the  money  counts,  never  indebted.  Issue 
thereon. 

This  action  was  brought  in  the  Salford  Hundred  Court  of 
Record  at  Manchester.  On  the  trial  the  plaintiff  gave  the  fol- 
lowing evidence:  —  "I  pay  rent  to  John  Henry  Whittaker.'* 
[He  produced  receipts  for  certain  amounts.]  "  I  was  out  of 
town.  Upon  my  return  I  found  a  distress  in  my  house.  The 
man  in  possession  had  this  warrant.''  [Put  in  evidence.] 
"  Distress  for  ISL  *and  costs.  A  quantity  of  goods  had  [121 
been  seized.  The  value  of  the  goods  1001.  about.  I  sent  for 
Mr.  Evans  "  [plaintiff's  attorney],  "  and  he  made  an  arrange- 
ment with  the  bailiff;  Mr.  Evans  offered  for  me  to  pay  a  sum 
of  money,  viz.,  9Z.,  the  rent  due  and  expenses.  The  bailiff  re- 
fused to  take  it.  Mr.  Evans  undertook  to  bring  the  money,  if 
necessary,  on  the  following  day.  Mr.  Evans  gave  a  personal 
undertaking  to  pay  the  amount.  21.  7s.  was  paid  as  part  of  the 
money.  Great  annoyance  to  us."  [Cross-examined.]  "I 
have  been  distrained  upon  before  by  request.  There  was  an 
execution  out  against  me  at  this  time.  I  have  been  bankrupt. 
This  is  my  deed."  [Put  in  evidence.]  "An  assignment  of  all 
property  in  the  house.     One  of  my  trustees  lives  in  the  house." 

The  learned  judge  then  nonsuited  the  plaintiff,  reserving 
leave  to  move  for  a  new  trial. 

A  rule  was  obtained  to  set  aside  the  nonsuit,  and  for  a  new 
trial,  on  the  ground  that  there  was  evidence  to  go  to  the  jury 
that  the  property  in  the  first  count  of  the  declaration  was  the 
property  of  the  plaintiff;  secondly,  that  the  plaintiff  was  entitled 
to  recover  on  the  other  count  of  the  declaration. 
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MerscheU  showed  cause  Q).  The  first  count  of  the  declaration 
alleges  an  excessive  distress  "  of  the  goods  of  the  plaintiff.'' 
But  he  was  neither  the  legal  nor  equitable  owner  (*),  nor  was 
he  even  a  bailee  of  the  goods.  This  action  could  only  be  main- 
tained by  the  owner  of  the  goods.  If  the  plaintiff  had  any 
special  interest  in  them  that  was  affected,  he  should  have  stated 
what  his  interest  was.  Distraining  for  more  rent  than  is  due 
gives  no  right  of  action  :  Tancred  v.  Leylani  (*). 

[Lush,  J.  There  the  goods  were  sold ;  here  they  were  kept 
until  money  was  paid.] 

In  French  v.  FhilUps  (*)*a  count  alleged  a  tenancy,  and  that 
the  defendant  wrongfully  seized  and  sold  goods  of  the  plaintiff 
to  the  value  of  302.,  as  distress  for  181.  claimed  as  arrears  of 
rent,  whereas,  in  fact,  91.  only  was  due.  The  plaintiff  obtained 
122]  fi-  verdict,  *but  the  Court  of  Exchequer  Chamber  held 
that  the  count  disclosed  no  cause  of  action. 

[Lush,  J.  •  It  did  not  appear  that  the  goods,  when  sold,  rear- 
lized  more  than  the  true  amount  in  arrear ;  so  there  was  no 
wrong.] 

In  Gli/nn  v.  Thomas  {^)  there  was  a  seizure,  but  no  sale,  the 
defendant  having  remained  in  possession  until  his  excessive 
claim  was  satisfied,  and  it  was  held  in  the  Exchequer  Chamber 
that  a  count  alleging  a  wrongful  distress  whereby  the  plaintiff 
was  compelled  to  pay  a  larger  sum  than  was  due  for  rent,  dis- 
closed no  cause  of  action,  because,  as  the  distress  was  lawful, 
the  defendant  was  entitled  to  tender  of  the  amount  really  due, 
and  upon  his  refusal  to  accept  that  sum  the  plaintiff's  course 
was  to  replevy  the  goods.  The  present  plmntiff  suffered  no 
legal  damage  from  the  seizure  of  the  goods.  He  would  enjoy 
the  use  of  the  furniture  as  well  as  before.  Nor  was  he  injured 
by  the  fact  of  more  goods  being  distrained  than  were  needed  to 
satisfy  the  demand,  for  they  were  the  goods  of  others.  The 
trustees  might  have  paid  the  rent,  and  have  afterwards  recovered 
the  amount  from  the  plaintiff. 

[Hannen,  J.  UxaU  v.  Partridge  (^  is  an  authority  for  saying 
that  he  was  under  a  legal  obligation  to  pay  his  rent,  and  that  if 

Q)  In  the  BaU  Court  before  Lueli  and  O  1^  Q-  B.  669 ;  20  L.  J.  (Q.  B.),  816. 

Hannon,  JJ.  (*)  1  H.  &  N.  564 ;  26  L.  J.  (Ex.),  B2. 

O  It  was  admitted  and  taken  as  a  (•)  11  Ex.,  870    25  L.  J.  Ex.,  125. 

fact  that  the  trusts  of  the  assignment  (•)  8  T.  R.,  808. 
were  for  the  plaiutifTH  wife. 
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he  failed  so  to  do,  he  would  be  liable  to  strangers  whose  goods 
were  distrained.] 

Had  the  goods  been  removed  the  plaintiff  might  perhaps  have 
been  entitled  to  sue  in  respect  of  his  enjoyment  of  them,  which 
in  this  instance  was  not  interfered  with.  And  the  plaintiff 
cannot  recover  on  the  money  counts ;  OviUver  v.  Oosens^  Q). 

[Lush,  J.    That  was  a  case  of  distress  damage  feasant.] 

The  same  principle  applies.  Replevin  was  his  proper  remedy, 
and  therefore  an  action  for  money  had  and  received  will  not  lie ; 
London  v.  Hooper  (').  The  payment  made  by  the  plaintiff  could 
not  be  set  off  in  an  action  against  him  for  another  demand ; 
Knibbs  v.  HaU  (»)• 

Heywoody  in  support  of  the  rule.  Any  kind  of  possession 
would  enable  the  plaintiff  to  sue :  Bourne  v.  Fosbrooke  (*).  He 
had  the  *beneficial  enjoyment  of  the  goods.  The  trustee  [123 
did  not  live  in  the  house  to  hold  possession  of  them.  There  is 
no  distinction  in  principle  between  seizure  followed  by  sale,  and 
seizure  only.  The  detention  of  the  goods  by  the  bailiff,  although 
but  for  a  short  time,  injured  the  plaintiff.  In  Loring  v%  War- 
burton  (^),  a  landlord  claiming  more  rent  than  was  in  arrear,  had 
distrained  goods  of  greater  value  than  his  claim,  and,  notwith- 
standing that  tender  was  made  of  the  amount  really  due,  de- 
tained them  until  the  plaintiff  paid  the  sum  demanded ;  on 
demurrer  to  a  declaration  for  excessive  distress,  it  was  argued 
that  replevin  was  the  proper  remedy,  and  Glynn  v.  Thomas  (^ 
was  cited  as  an  authority  to  show  that  the  action  would  not  lie ; 
but  Crompton,  J.,  said:  "I  never  could  see  why  an  action 
would  not  lie.  I  should  be  sorry  to  carry  the  doctrine  of  Gb/nn 
V.  Thomas  (•)  any  further ;"  and  Lord  Campbell,  C.  J. :  "  Here 
is  damnum  cum  injuria.*'    Judgment  was  given  for  the  plaintiff. 

[Lush,  J.  The  counts  in  Loring  v.  Warburton  (*)  resemble 
those  in  the  present  case.] 

And  any  distinction  which  may  be  found  is  disposed  of  by 
Johnson  Y.  Upham(J):  see  per  Wightman,  J.,  delivering  the  judg- 
ment of  the  Court. 

[He  was  then  stopped.] 

0  1  C.  B.,  788.  (C.  p.),  164. 

0 1  Oowp.,  414  (•)  E.  B.  &  B.,  507 ;  28  L.  J.  (Q.  B.),  31. 
0 1  Eep.,  84.  (•)  11  Ex.,  870 ;  25  L.  J.  (Ex.),  125. 
018  C.  B.  (N.  S.),  515;   34  L.  J.       O  2  E.  &  E.,  250 ;  28  L.  J.  (Q.  B.),  252. 
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Lush,  J.  I  am  of  opinion  that  this  rule  must  be  made  abso- 
lute to  set  aside  the  non-suit,  and  for  a  new  trial.  It  is  material 
to  observe  the  pleadings  in  this  case,  and  also  to  see  what  was 
the  evidence  given  before  the  Court  below.  [His  Lordship  read 
the  first  count  of  the  declaration,  which  he  pronounced  to  be 
perfectly  good,  and  then  proceeded  to  read  the  evidence  set  out 
above.] 

The  effect  of  the  evidence  was,  that  the  property  in  the  house 
had  been  assigned  to  trustees,  whether  for  the  vdfe  or  for  the 
plaintiff  does  not  appear,  but  we  may  assume  that  it  was  for  the 
wife.  The  plaintiff  lived  with  his  wife,  and  had  the  enjoyment 
of  the  property.  One  of  the  trustees  also  Uved  in  the  house 
with  them.  He,  the  plaintiff,  being  tenant  of  the  house,  and 
his  rent  being  somewhat  in  arrear,  a  distress  was  put  in  for  a 
124]  larger  amount  than  *was  due,  a  much  greater  quantity 
of  goods  was  seized  than  was  sufficient  to  satisfy  even  the  sum 
claimed,  and  the  bailiff  refused  to  accept  the  amount  actually 
due.  The  contention  on  behalf  of  the  defendant  is,  that  there 
was  n©  evidence  to  go  to  the  jury  on  the  count  for  excessive 
distress. 

Now,  the  argument  was  founded  on  the  point  taken  at  the 
trial,  and  to  which  the  learned  judge  gave  effect,  viz.,  that  inas- 
much as  the  plaintiff  was  not  the  owner  of  the  goods,  but  merely 
had  the  enjoyment  of  the  property  with  the  consent  of  his  wife 
and  the  trustee,  he  was  not  in  a  position  to  maintain  an  action 
for  the  excessive  distress,  even  although,  to  regain  possession 
of  the  goods,  he  had  to  pay,  or  cause  to  be  paid  for  him,  a 
larger  amount  than  that  of  the  rent  due.  I  think  that  objection 
is  not  tenable,  and  that  he  had  quite  enough  special  property  to 
enable  him  to  sue.  The  right  of  possession  which  he  had  with 
the  consent  of  his  wife  and  her  trustee  was  sufficient;  by  virtue 
of  that  right  he  would  have  been  entitled  to  recover  possession 
of  the  goods  if  they  had  been  taken  away  by  a  stranger,  and  by 
that  right  he  is]entitled  to  maintain  the  present  action.  I  should 
find  no  difficulty  in  directing  the  jury  as  to  the  measure  of 
damages  which,  I  think,  would  be  the  sum  hiB  was  obliged  to 
pay  in  excess  of  the  rent  plus  any  damage  arising  from  the  in- 
convenience of  being  deprived  of  the  possession  and  enjoyment 
of  the  goods. 
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Having  regard  to  the  cases  cited,  I  do  not  think  that  any 
authority  has  been  referred  to  which  requires  us  to  decide  other- 
wise than  we  do  now.  The  case  which  at  first  sight  appears  to 
lean  most  in  the  opposite  direction  is  that  of  Olynn  v.  Thomas  (*). 
But  I  see  from  the  report  that  the  count  in  the  declaration 
there  did  not  allege  an  excessive  distress.  That  is  pointed  out 
in  the  judgment  as  one  of  the  grounds  relied  on  in  the  argu- 
ment. The  material  count  in  that  case  commenced  by  alleging 
a  wrongful  distraint  of  the  plaintiff's  goods  "  as  a  distress  for 
alleged  arrears  of  rent,  to  wit,  the  sum  of  61.  35.,  by  the  defend- 
ant, then  pretended  to  be  due  and  in  arrear  to  him  from  the 
plaintiff  for  the  .  .  .  tenements  and  premises,  and  the  defendant 
wrongfdlly  remained  in  possession  of  the  said  goods  under  color 
of  the  said  distress,  until  the  plaintiff  afterwards  .  .  .  was  com- 
••  pelled  to  pay,  and  did  then  pay,  to  the  *defendant  the  said  [125 
pretended  arrears  of  rent,"  &c.,  did  not  allege  that  the  quantity 
of  goods  taken  was  excessive,  nor  are  there  any  words  there 
which  would  make  it  a  good  count  for  excessive  distress  under 
the  statute;  moreover,  Coldridge,  J.,  delivering  the  judgment 
of  the  Exchequer  Chamber,  says ;  "  This  is  not  a  case  of  excessive 
distress"  (^.  Compare  that  with  the  facts  of  the  present  case. 
Here  was  an  unlawful  act  alleged  and  proved,  viz.,  the  seizing  of  a 
larger  quantity  of  goods  than  were  sufficient  to  satisfy  the  amount 
claimed.  Then,  under  pressure  of  that  act,  the  plaintiff,  in 
order  to  recover  his  goods,  paid,  or  did  what  was  equivalent  to 
paying,  the  sum  demanded.  That  circumstance  distinguishes 
the  two  cases,  and  makes  up  the  cause  of  action  which  I  think 
the  present  plaintiff  had. 

Hannen,  J.  I  am  of  the  same  opinion.  On  the  face  of  the 
declaration  this  is  an  ordinary  action  for  excessive  distress  ;  and 
it  is  clear  that  the  only  question  raised  at  the  trial  was,  whether 
the  averment  that  the  goods  were  the  plaintift*'s  was  esta- 
blished, the  argument  being  that  he  had  assigned  those  goods 
to  a  trustee  for  his  wife,  and  that  his  enjoyment  of  them  in  right 
of  his  wife  was  not  enough  to  give  him  a  right  of  action.  I 
think  that  objection  was  not  sustained.  I  think  he  was  suffi- 
ciently interested  and  had  sufficient  enjoyment  in  the  goods  to 
give  him  a  right  of  action  against  a  wrong-doer,  and  therefore, 

0)  11  Ex.,  870 ;  36  L.  J.  (Ex).,  125.  O  11  Ex.,  at  p.  877. 
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in  respect  of  that  enjoymeuthe  may  maintain  this  action  on  the 
assumption  that  there  has  been  an  excessive  distress.  With 
respect  to  the  point  my  Brother  Lush  has  so  fully  gone  into, 
that  seems  exactly  governed  by  Loring  v.  Warburton  Q\  and 
Joknscn  V.  Upham  (^. 

Attorney  for  plaintiff:   Williams^  for  N.  JShxmSy  Manchester. 
Attorneys  for  defendants :  Oriffiths  ^  BroumloWj  for  Brown^ 
Manchester. 


Nov.  15, 1871. 

126]         Fleet  and  another  v.  Murton  and  another 

Law  Reports,  7  Queen's  Bench,  126. 

Emdence,  AdmissibiLUy  of —  Usage  of  Trade  to  control  written  Contract  —  Custom 
in  London  Fruit  Trade — Making  Broker  pereonaUy  liable — Principal  and 
Agent — Broker: 

The  defendants,  M.  &  W.,  fruit  brokers  in  London,  being  employed  by  the 
plaintiflfe,  merchants  in  I^ondon,  to  sell  for  them,  gave  them  the  following  con- 
tract note  addressed  to  the  plaintifib : — "  We  have  this  day  sold  for  your  account 
to  our  principal "  so  many  tons  of  raisins.  (Signed)  "  M.  &  W.,  brokers."  The 
defendants'  principal  having  accepted  part  of  the  raisins,  and  not  having  accepted 
the  rest,  the  plaintifis  brought  an  action  on  the  contract  against  the  defendants, 
and  they  sought  to-make  the  defendants  personally  liable  by  giving  evidence  that, 
in  the  London  fruit  trade,  if  the  brokers  did  not  give  the  names  of  their  princi- 
pals in  the  contract,  they  were  held  personally  liable,  although  they  contracted 
as  brokers  for  a  principal ;  and  evidence  was  also  given  of  a  similar  custom  in 
the  London  colonial  market :  — 

Held,  that  the  evidence  of  the  custom  in  the  same  trade  was  admissible,  as  not 
inconsistent  with  the  written  contract,  on  the  authority  of  Humfrey  v.  Dale 
(7  E.  &  B.  266 ;  E.  B.  &  K  1004) ;  and  that  the  evidence  of  a  similar  custom  in 
the  colonial  market  was  admissible,  being  evidence  in  a  similar  trade  in  the 
.  same  place,  and  as  tending  to  corroborate  the  evidence  as  to  the  existence  of  such 
a  custom  in  the  fruit  trade. 

Declaration  that  on  the  30th  of  October,  1869,  plaintiffi  and 
defendants  agreed  that  plaintiffs  should  sell  to  defendants,  and 
defendants  should  buy  of  plaintiffi,  fifty  to  seventy  tons  of 
raisins  at  a  certain  price ;  that  defendants,  having  accepted  part, 
refused  to  accept  the  residue  of  the  raisins,  according  to  the 
contract. 

0)  E.  B.  &  E.,  507 ;  28  L.  J.  (Q.  B.),  31.       O  2  E.  &  E.  250 ;  28  L.  J.  (Q.  B.),  252. 
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Fleas,  inter  alia,  that  defendants  did  not  agree  as  alleged. 

Issue  joined. 

At  the  trial  before  Blackburn,  J.,  at  the  sittings  in  London 
after  Michaelmas  Term,  1870,  it  appeared  that  the  plaintiffs, 
Messrs.  Fleet  &  Dobbing,  are  merchants  in  London,  and  the 
defendants,  Messrs.  Murton  &  Webb,  are  brokers  in  the  fruit 
trade  in  London.  The  defendants  were  employjBd,  in  October, 
1869,  by  the  plaintiffs  to  sell  for  them  certain  consignments  of 
raisins,  and  the  defendants  handed  to  the  plaintiffs,  the  follovsdng 
contract  note :  — 

"  Messrs.  Fleet  &  Dobbing.    London,  30th  of  October,  1869. 

"  We  have  this  day  sold  for  your  account  to  our  principal,  to 
arrive  per  steamer  from  Trieste,  fifty  to  seventy  tons  of  good 
sound  *Chesne  raisins,  in  cases,  at  41^.  per  cwt,  usual  [127 
market  terms.  Cash  on  delivery.  F.  &  D.,  to  draw  on  M.  & 
W.,  for  500?.  (if  required)  on  landing,  handing  equal  value. 
Customary  allowances. 

"  Murton  &  Webb,  Brokers,  25,  Mincing  Lane." 


The  defendants  had  purchased  on  behalf  of  Demetrius  Pappa, 
and  part  of  the  raisins  were  accepted  and-  paid  for  by  him 
through  the  defendants ;  but,  becoming  embarrassed,  he  refused 
to  receive  any  of  the  other  consignments,  upon  which,  on  the 
1st  of  December,  1869,  the  defendants  wrote  to  the  plainti£&, 
informing  them  that  Mr.  Demetrius  Pappa  was  the  buyer  under 
the  contract  of  the  30th  of  October,  1869,  and  that  he  refused 
to  receive  any  more  of  the  raisins;  to  which  the  plaintiflfe 
replied,  that  the  buyer  was  bound  to  receive  the  whole,  and 
that  they  knew  notUng  of  Pappa,  whose  name  the  defendants 
now  furnished,  as  the  plaintiff's  contract  was  with  the  defend- 
ants themselves. 

In  order  to  make  the  defendants  personally  liable  on  the  con- 
tract, evidence  was  tendered  on  behalf  of  the  plaintiffs  that,  in 
the  London  fruit  trade,  if  the  brokers  do  not  name  their  prin- 
cipal in  the  contract-note  itself,  the  brokers  are  held  personally 
responsible  on  the  contract.  And  evidence  was  also  tendered 
of  a  similar  custom  in  the  London  colonial  market:  viz.,  that 
the  brokers  are  held  personally  responsible,  unless  they  give 
the  name  of  their  principals  in  writings,  within  three  days 
lifter  making  the  contract.    Both  classes  of  evidence  were  re- 
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ceived  by  the  learned  judge,  after  objection  h^  the  defendants' 
counsel ;  and  the  jury  found  that  the  custom  was  proved. 

A  verdict  passed  for  the  plaintijBb  (the  amount  to  be  after- 
wards settled),  with  leave  to  move  to  enter  a  verdict  for 
the  defendants,  or  a  nonsuit,  if  the  Court  should  be  of  opinion 
that  evidence  of  custom  was  not  admissible. 

A  rule  was  obtained  accordingly  to  enter  a  verdict  for  the 
defendants  or  a  nonsuit,  on  the  ground  that  the  evidence  of 
custom  was  not  admissible  to  add  to,  alter,  or  vary  the  con- 
tract; or  for  a  new  trial,  on  the  ground  that  evidence  of  the 
custom  in  the  colonial  market  was  not  admissible. 

JSl  James,  Q.  C,  and  Cohen,  showed  cause.  The  first  point,  as  to 
the  admissibility  of  evidence  of  a  custom  in  the  particular  trade 
128]  *whereby  the  broker  is  held  personally  liable  on  the  con- 
tract unless  he  disclose  his  principal's  name,  is  concluded  by 
the  authority  of  Huvyphrey  v.  DdU  (^).  This  custom  is  clearly 
not  inconsistent  with  the  written  contract  within  that.  case.  Nor 
is  it  any  answer  to  say,  that  to  hold  the  defendants  liable  would 
be  to  make  two  principals  in  the  contract ;  that  double  liability 
occurs  whenever  a  broker  contracts  for  an  undisclosed  princi- 
pal :  Exggim  v.  Senior  (^ ;  GaMer  v.  DoheU  (^).  But  the  true 
answer  to  any  difficulty  as  to  the  written  conlxact  is  this :  The 
contract  between  the  plaintiff  and  defendants  is  the  contract 
of  employment,  not  the  contract  of  sale,  and  the  custom  is 
attached  to  the  employment 

[Blackburn,  J.  That  is  how  it  has  always  struck  me ;  but 
then  the  declaration  should  have  been  on  that  contract  as 
evidenced  by  the  custom,  in  a  count  similar  to  a  count  on  a  del 
credere  commission.] 

The  court  has  full  power  to  amend.  Secondly,  the  evidence 
as  to  the  custom  in  the  colonial  trade  was  admissible  as  evidence 
in  an  analogous  trade  in  the  same  place.  In  Noble  v.  Kmnxh 
way  (*),  the  contract  relating  to  Labrador,  evidence  was  admitted 
of  the  custom  in  Newfoundland  as  to  similar  voyages  in  the 
fishing  trade.  Falkner  v.  Earle  {^  is  a  similar  decision  as  to 
different  or  new  ports  in  the  same  country. 

P)  7  E.  &  B.,  366 ;  26  L.  J.  (Q.  B.),  187 ;  O  Law  Rep.,  6  C.  P.,  486. 

S.  C.  in  Ex.  Ch.  E.  B.  &  E.,  1004 ;  37  (*)  3  Doagl.,  510. 

L.  J.  (Q.  B.),  390.  (•)  8  B.  &  S.,  860 ;  33  L.  J.  (Q.  B.),  134. 

O  8  M.  &  W.,  834. 
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Murphy y  in  support  of  the  rule.  The  custom  here  contradicts 
the  contract,  for  the  name  must  be  given  on  the  face  of  the  con- 
tract :  otherwise  the  broker  is  to  be  taken  as  principal ;  which 
distinguishes  the  case  from  Humfrey  v.  Dah  (^).  Fairlie  v. 
Fenton  (*)  is  directly  in  point  for  the  defendants.  Secondly,  no 
foundation  was  shown  for  the  admission  of  the  evidence  of  the 
custom  in  the  colonial  trade ;  there  was  no  evidence  that  the 
two  trades  were  in  any  way  analogous.  In  Noble  v.  Kennoway  (*) 
the  trades  of  Labrador  and  Newfoundland  were  identical,  both 
being  the  fishing  trade.  To  hold  that  this  evidence  was  admis- 
sible will  be  to  go  further  than  any  case  has  yet  gone. 

♦CocKBURN,  C.  J.  I  am  of  opinion  that  this  rule  must  [129 
be  discharged.  I  quite  agree  in  the  propriety  and  soundness  of 
the  decision  given  by  the  Court  of  Exchequer  in  the  recent  case 
of  FaxrUe  v.  Fmtan,  (*),  where  the  plaintiff  contracted,  as  a  broker, 
for  a  principal  named,  for  in  that  case  the  principal  was  named ; 
and  I  am  of  opinion  that  the  same  principle  would  apply  where 
the  principal  is  not  named,  so  long  as  it  appears  on  the  face  of 
the  contract  that  the  broker  is  contracting,  as  broker,  for  a 
principal,  and  not  for  himself  as  principal ;  and  in  that  case, 
also,  the  broker  would  not  be  liable  on  the  contract  if  the  princi- 
pal failed  to  fulfil  his  contract.  But  I  think,  nevertheless,  that 
the  evidence  of  the  custom  was  admissible,  and  that,  after  that 
evidence  had  been  given,  the  brokers  were  properly  held  liable 
on  the  contract.  For,  although  where  a  party  contracts  as  agent 
there  would  not,  independently  of  some  further  bargain,  be  any 
liability  on  him  as  principal,  yet,  if  a  man,  though  professing 
on  the  face  of  the  contract  to  contract  as  agent  for  another,  and 
to  bind  his  principal  only  and  not  himself,  chooses  to  qualify 
that  contract  by  saying  that  he  will  make  himself  liable,  though 
he  is  contracting  for  another,  and  giving  to  another  rights  under 
the  contract,  he  himself  will  incur  the  same  liability  as  his 
principal.  Now,  although,  where  a  party  professes  to  contract 
as  flroker,  it  might  prima  facie  be  taken  that  he  contracts  with- 
out the  intention  of  incurring  liability  on  his  own  part,  yet,  if 
by  the  custom  of  the  particular  trade  there  is  that  qualification 
of  the  contract  (which,  if  written  into  the  contract  in  extenso, 
would  undoubtedly  bind  him),  that  qualification  may,  I  think, 
be  imported  into  the  contract  by  evidence  of  the  custom.    In 

O  E.  B.  &  E.  1004 ;  27  L.  J.  (Q.  B.),  390.   (*)  Law  Rep.,  5  Ex.,  169.    (")  2  Dougl,,  510. 


36  COURT  OP  QUEEN'S  BENCH.  [L.  K. 

i — 

1871  '  Fleet  v.  Murton. 

the  case  of  JPairlie  v.  Fenion  (^)  there  was  no  qualifying  circum- 
stance like  the  custom  in  the  present  ca«e.  The  defendants 
here  undoubtedly  call  themselves  "  brokers,"  acting  for  their 
principaL  But  if  the  custom  attaches,  the  non-liability,  which 
would  under  ordinary  circumstances  prima  facie  exist  in  a  con- 
tract made  by  a  person  purporting  to  contract  as  broker,  ceases, 
and  the  contract  assumes  a  different  form  and  character,  and 
carries  with  it  different  legal  consequences,  by  reason  of  the 
custom  of  the  trade,  evidence  of  which,  according  to  all  princi- 
ples, is  admissible  to  qualify  the  terms  of  a  contract  where  not 
inconsistent  with  it 

130]  *I  fi-^  of  opinion,  therefore,  that  the  evidence  of  custom 
in  the  particular  trade,  was  properly  received  by  my  Brother 
Blackburn  to  fix  the  liabilit^r  of  the  defendants. 

I  own  I  entertain  somewhat  more  doubt  as  to  the  admissibility 
of  evidence  of  a  similar  custom  in  other  trades  than  the  particu- 
lar trade  which  was  the  subject-matted  of  this  contract.  This 
case  seems  to  me  to  go  further  than  the  case  of  Noble  v.  Kenruh 
way  (^,  which  related  to  the  admissibility  of  evidence  of  custoni 
in  the  trade  of  Newfoundland  as  applicable  to  the  custom  of 
the  trade  in  Labrador.  Labrador  had  been  recently  annexed 
to  Newfoundland  ('),  and  the  trade  in  each  was  of  the*  ssune  de- 
scription, it  being  a  trade  that  related  to  fishing.  By  the  terms 
of  the  contract  (a  policy  of  insurance)  the  ship  was  to  be  at 
liberty  to  call  at  Newfoundland,  and  it  might  be  &irly  inferred 
by  persons  entering  into  a  contract  with  reference  to  the  trade 
of  Labrador,  that  what  was  the  custom  of  the  trade  of  New- 
foundland would  extent  to  the  trade  of  Labrador.  But  this 
case  goes  further.  At  the  same  time  it  is  impossible  to  shut  one's 
eyes  to  the  fact  that  the  moral  eflfect  of  the  evidence  would 
operate  on  a  reasonable  mind  with  very  considerable  force. 
If  there  exists  a  custom  to  the  effect  that  the  agent  makes  him- 

P)  Law  Rep.,  5  Ex.,  109.  royal  proclamation.     In  1774,  by  14 

O  2  Doagl.,  510.  Oeo.  8,  c.  8d»  Labrador  was  made  pan  of 

O  The  disputed  territories  of  New-  the  then  province  of  Qaebeo,  and  after- 

foundland  and  Labrador  were  ceded  wards  in  1791,  on  the  division  of  that 

by  the  French  to  the  English  by  the  province  into  Upper  and  Lower  Canada, 

treaty  of    Utrecht  in  1718,  and  this  it  became  part  of  the  lower  province, 

cession  was   finaUy  affirmed   by  tiie  Finally,  in  1809,  by  49  Geo.  3,  c.  27,  s.  14, 

treaty  of  Paris  in  1763 ;  and  in  October  Labrador  was  re-annexed  to  Newfound- 

of  that  year  Labrador  was  annexed  to  land, 
the  government  of  Newfoundland  by 
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self  liable  under  given  circumstances,  in  a  large  and  exten- 
sive trade  like  the  colonial  trade,  it  makes  it  more  probable . 
that  in  the  fruit  trade  in  the  Mediterranean  or  elsewhere  a 
similar  custom  would  obtsdn.  I  am  not  quite  so  clear  on  the 
point,  but  still  I  do  not  think  that  the  argument  addressed  to 
us  goes  so  far  as  to  show  that  this  evidence  was  not  admissible. 
There  is  no  doubt  that  it  would  be  useful  in  elucidating  the 
truth :  and,  therefore,  on  general  principles,  I  think  the  evi- 
dence was  admissible,  and  I  concur  with  the  judgment  which 
my  learned  Brothers  are  about  to  pronounce. 

♦Blackburn,  J.  I  am  of  the  same  opinion.  Upon  the  [131 
first  point  I  quite  agree  with  what  my  Lord  has  said.  The 
recent  decision  of  the  Court  of  Exchequer  in  FairUe  v.  FenUm  (*) 
.  was  perfectly  right  I  take  it  that  there  is  no  doubt  at  all,  in 
principle,  that  a  broker,  as  such,  merely  dealing  as' broker,  and 
not  as  purchaser  of  the  article,  makes  a  contract  from  the  very 
nature  of  things  between  the  buyer  and  the  seller,  and  he  is  not 
himself  either  buyer  or  seller,  and  that  consequently  where  the 
contract,  as  in  the  present  case,  in  terms  says,  ^^  Sold  to  A.  B.," 
or  '^  Sold  to  my  principals,"  and  the  broker  signs  himself  simply 
as  broker,  he  does  not  make  himself  by  that  either  purchasev 
or  seller  of  the  goods ;  he  is  simply  the  broker  making  the  con- 
tract Then  I  take  it  that  there  is  no  doubt  at  all,  that  the  rule 
of  law  laid  down  in  the  case  of  Higgins  v.  Serdor  (^,  and  the 
other  cases  there  cited,  such  as  Janes  v.  LiUledale  (^,  is  perfectly 
correct,  namely,  that  where  the  agent  of  the  purchaser,  though 
really  making  the  contract  between  two  principals,  chooses  to 
make  the  contract  in  writing  in  a  form  in  which  he  declares 
himself  to  be  the  contracting  party,  he  thereby  says,  ^^  I  am 
to  be  liable."  And  though  he  has  done  this,  yet,  his  principal 
also  is  liable;  because  the  agent  who  has  made  the  contract 
does  bind  |his  principal,  though  he  has  chosen  to  bind  him-  ^ 
self  also ;  and  it  is  no  answer  (as  was  held  in  the  recent  case  in 
tihPB  Common  Pleas  of  Colder  v.  Dobell  (*),  which  was  afltoned  in 
the  Exchequer  Chamber)  to  say  on  the  part  of  the  principal, 
^^  the  contract  was  made  by  my  agent,  and  my  agent  is  respon- 
sible." That  the  agent  is  liable  is  no  answer,  and  no  reason 
why  the  principal  should  not  be  responsible.    Consequently,  I 

0)  Law  Rep.,  5  Ex.,  109.  (»)  6  A.  &  E.,  486. 

O  8  M.  &  W.,  884.  O  Law  Rep.,  6  C.  P.,  486. 
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agree  that  in  the  present  case,  if  it  were  not  for  the  evidence 
.  of  custom,  the  defendants  who  contract  for  a  principal  "  sold  to 
our  principal,"  and  sign  as  brokers,  would  not  have  been  liable 
at  all  upon  this  contract  But  then  there  came  the  custom,  and 
the  evidence  of  custom  was  to  this  effect :  that  in  this  trade  the 
brokers  deal  on  these  terms.  The  custom  is  that  if  the  broker 
does  not  disclose  his  principal's  name  on  the  contract  he  is  per- 
sonally liable.  The  custom  did  not  go  to  the  extent,  and  there 
is  not  the  slightest  ground  for  saying  that  the  custom  went  to 
132]  show,  that  the  principal  was  not  liable  *also,  or  that  the 
principal  was  discharged.  It  was  simply  this,  that  if  the  broker 
did  not  name  the  principal  in  his  contract  he  incurred  personal 
liability. 

Now  upon  the  point  of  whether  the  evidence  was  admissible, 
several  questions  arise  upon  these  pleadings.  If  the  matter  were 
res  integra,  I  should  have  felt  great  difficulty  indeed,  as  some 
of  the  Judges  in  the  Exchequer  Chamber  did  in  Bumfrey  v. 
Dale  (^),  in  making  out  how  the  custom  could  make  the  broker, 
who.  is,  in  £Eict,  not  contracting  as  purchaser,  liable  in  the  terms 
of  the  count  in  that  case  which  charged  the  defendant  as  pur- 
ehaser.  But  Humfrey  v.  Dale  (^)  is  binding  upon  us  as  to  this 
point.  My  own  impression  is,  that  the  right  way  to  declare,  if 
this  case  should  ever  go  to  the  House  of  Lords,  would  be  by  a 
count  analogous  to  a  count  on  a  del  credere  commission.  Parke, 
B.,  in  Couturier  v.  Hastie  (^,  in  an  elaborate  judgment,  gives  the 
effect  of  such  a  contract.  The  contract-note  was  like  the  pre- 
sent It  was  in  the  corn  trade.  There  was  a  contract-note  in 
which  the  defendants,  as  brokers,  sold  to  their  principal,  and 
delivered  a  contract-note  to  the  other  party.  The  evidence  of 
custom  was  that  in  all  such  cases  the  broker  receives  a  del 
credere  commission,  and  has  the  liability  of  a  del  credere  agent. 
The  objection  taken  to  the  liability  of  the  defendants  was,  that 
there  was  no  note  in  writing,  and  that  selling  on  a  del  credere 
commission  was  a  guaranteeing  within  the  Statute  of  Frauds. 
But,  says  Lord  Wensleydale,  in  delivering  a  considered  judg- 
ment, it  was  nothing  of  the  sort,  "  the  defendants  being  the 
agents  to  negotiate  the  sale,  the  commission  is  paid  in  respect 
of  that  employment.    A  higher  reward  is  paid  in  consideration 

O  E.  B.  &  E.,  1004;  27  L.  J.  (Q.  B.),        O  8  Ex.,  40,  56 ;  22  L.  J.  (Ex.),  97, 
890.  103. 
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of  their  taking  greater  care  in  sales  to  their  customers,  and  pre- 
cluding all  question  whether  the  loss  arose  from  negligence  or 
not,  and  also  for  assuming  a  greater  share  of  responsibility  than 
ordinary  agents,  namely,  responsibility  for  the  solvency  and 
performance  of  their  contracts  by  the  vendees.  This  is  the 
main  object  of  the  reward  being  given  to  them ;  and  though  it 
may  terminate  in  a  liability  to  pay  the  debt  of  another,  that  is 
not  the  immediate  object  for  which  the  consideration  is  given:" 
He  says  that  it  is  neither  a  guaranteeing  nor  a  contract  of  sale, 
and  that  *consequently  the  Statute  of  Frauds  is  out  of  the  [133 
question. .  It  seems  to  me,  therefore,  as  Mr.  Cohen  said,  that 
this  custom  must  be  taken  as  merely  regulating  the  terms  of 
the  employment  I  cannot  see  that  it  differs  from  the  case  of 
a  board  stuck  up  at  a  broker's  office,  saying :  "  Nota  bene ;  we 
are  brokers  engaged  in  the  fruit  trade,  and  we  conduct  business, 
when  employed,  on  the  following  terms :  If  we  receive  an  extra 
commission  of  one  per  cent,  we  have  all  the  liability  of  del 
credere  agents ;  but,  if  we  do  not,  we  are  not  liable  to  tell  you 
the  names  of  our  customer  in  the  bought  note ;  but  we  tell 
you,-a8  it  iB  a  matter  of  considerable  importance  to  us,  that 
we  should  not  let  you  know  who  our  principals  are,  —  that,  if 
we  conceal  the  names  of  our  principals,  and  you  choose  to  deal 
with  us  on  these  terms,  we  will  take  all  the  liability  of  del 
credere  agents,  though  we  don't  receive  the  commission." 
Certainly,  if  such  a  notice  were  stuck  up  over  the  doors  of  the 
fruit  brokers,  and  then  people  came  in  and  dealt  with  them  on 
those  terms,  I  cannot  see  that  to  charge  them  that  they  dealt, 
as  brokers,  upon  the  terms  which  they  published,  would  be  in 
the  slightest  degree  inconsistent  with,  or  contradictory  to,  or 
qualifying,  or  in  any  way  interfering  with,  the  contract  ex- 
pressed when  they  delivered  the  contract-note.  But  inasmuch 
as  the  Exchequer  Chamber,  on  precisely  similar  counts,  in 
Hwrnfrey  v.  DaU  (^),  thought  the  evidence  was  admissible,  on 
the  declaration  as  it  stands  in  this  case,  it  would  be  unwise  to 
amend  now ;  but  if  the  case  ever  goes  to  the  House  of  Lords  it 
may  be  worth  while  to  consider,  whether  a  count  setting  out 
such  a  contract  will  not  obviate  all  objection. 

Now,  passing  from  that  point,  we  have  to  consider  whether 
the  evidence  of  custom  in  the  colonial  trade  was  admissible ; 

(»)  E.  B.  &  E.,  1004 ;  37  L.  J.  (Q.  B.),  390. 
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and  I  am  bound  to  say  that  I  clearly  think  it  was.     The  objection 
taken  was  that  there  was  no  evidence  to  make  the  defendants , 
the  brokers,  responsible  at  all.     Then  the  plaintifis'  counsel  said, 
"  I  will  prove  by  evidence  of  persons  connected  with  the  fruit 
trade,  that  the  broker,  where  he  does  not  disclose  the  principal's 
name,  makes  himself  personally  liable.''    The  plaintiffs  accord- 
ingly offered  evidence  to  prove  such  a  custom,  and,  to  strengthen 
the  evidence,  showed  that  in  the  colonial  trade  brokers  did 
134]  i^cur  a  personal  *liability  if  they  did  not  disclose  their 
principal's  name.    What  was  proved  was  this :  that  the  trades 
were  very  closely  allied  to  each  other.    All  brokers  ^e  very 
closely  connected  with  each  other ;  they  all  deal  with  merchanta, 
and  with  much  the  same  merchants,  in  the  general  way  of 
business;  and  they  buy  and  sell  sometimes  fruit,  sometimes 
wool,  and  sometimes  other  things.    And  it  struck  me,  where 
the  question  was,  does  a  broker,  in  the  fruit  trade,  if  he  does 
not  disclose  his  principal's  name,  incur  a  personal  liability  in 
consequence,  that  it  would  be  proper  evidence  for  a  jury  to 
consider  and  weigh,  that  such  a  custom  existed  in  other  trades^ 
and  that  in  those  other  trades  the  broker  did  incur  a  personal 
liability.    I  think  it  cannot  be  denied  that  any  sensible  person 
would  say,  that  the  existence  of  such  a  liability  in  the  colonial 
trade,  as  was  established  in  Humfrey  v.  Dale  (^),  would  be  very 
cogent  evidence  as  to  whether  there  would  be  such  a  liability 
in  the  fruit  trade.     That  is  the  reason,  because  I  thought  it 
would  have  this  strong  bearing  on  the  case,  that  I  left  it  to  the 
jury.    I  quite  agree  that  the  case  of  Nobk  v.  Kenmvxxy  (*)  bears 
but  slightly  upon  the  point     It  is,  to  some  slight  degree,  ana- 
logous ;  but  very  slightly  indeed,  and  there  is  no  other  autho- 
ri^  cited  at  all;  therefore  we  must  go  on  the  principle  of 
common  sense.    This  point  was  not  reserved ;  but  if  the  de- 
fendants go  to  error  on  the  other  main  point,  they  ought  to 
have  leave  to  take  this  point  also. 

Mbllor,  J.  I  am  of  the  same  opinion.  I  do  not  propose  to 
add  anything  as  to  the  first  two  points,  because  I  think  they 
have  been  conclusively  disposed  of  by  my  Lord  and  my  Brother 
Blackburn.  But  with  reference  to  the  last  point  as  to  the  ad- 
missibility of  the  evidence  of  the  custom  in  the  colonial  trade, 

(»)  E.  B.  &  E.,  1004 ;  27  L.  J.  (Q.  B.),  390.        O  2  Dougl.,  510. 
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which  is  a  new  point  bo  far  as  I  am  aware,  I  think  this  case 
goes  further  than  any  case  has  actually  gone ;  yet  I  cannot  help 
thinking  that  the  evidei^ce  was  relevant  to  this  case  and  admis- 
sible, on  the  ground  that,  showing,  as  it  did,  what  was  the  cus- 
tom in  other  trades,  though  not  so  analogous,  no  doubt,  to  the 
trade  in  question,  as  was  the  trade  in  Noble  v.  Kennoway  (^),  it 
tended  to  show  the  probability,  that  in  the  jfruit  trade  as  well  as 
in  the  colonial  trade  the  broker  *did  under  given  circum-  [135 
stances  undertake  a  similar  responsibility. 

Rvh  discharged, 

« 

Attorneys  for  plaintiffi :  Lowther^  Mullens^  ^  Clair. 
Attorneys  for  defendants :  Stibbard  ^  Beck. 

(')  3  Dougl.,  510,  have  adjudged  to  be  their  true  mean- 
Usage  or  castom  may  be  shown  to  ing.  BudgeU  v.  T?ie  Orient  Mutual 
explain  an  ambignons  tenn  or  to  ex-  Itm.  C<9.,  3  Bosw.,  386.  HvlburtY,Ga/rver, 
plain  a  contract  which  is  not  definite  in  37  Barb.,  62  S.  C.  40  Barb.,  246 ;  see 
its  terms.  Outhberi  v.  Oumming,  10  note  to  PhiUipa  v.  Bria/rd,  1  Hurl,  and 
Excheq.,  809,  affirmed  Exch.  Cham. ;  Norm.  30,  Johnson's  Am.  ed. ;  WestcoU 
11  Excheq.  Rep.,  405 ;  Muncey  v.  Den-  v.  Thomson,  18  N.  Y.,  367 ;  Home  v. 
«M,  1  Hurl,  and  Norm.,  216 ;  Vcm  8ant-  Mutual,  &c.,  1  Sandf .  S.  C.  R.,  137,  affi 
word  V.  8t.  John,  6  HUl,  157 ;  Smith  v.  2  N.  Y.,  285 ;  Bmerp  v.  Dwnba/r,  1  Daly, 
2>a7in,  6  Hill,  543.  411 ;  Simmom  v.  Lafo,  8  Bosw.,  214; 
So  whether  one  is  onderstood  to  7hnut6es,&c.,v. Brooklyn,  ACf^S^Eow., 
contract  as  a  principal  or  agent.  Orop-  448 ;  see  also  2  Albany  Law  Jonr.,  866, 
per  V.  Oook,  L.  R.  8  C.  P.,  194.  and  article  2  Am.  Law  Reg.  N.  S.,  139. 
One  who  employs  a  broker  is  pre-  The  osage  must  be  general.  Ehle  v. 
sumed  to  deal  with  reference  to  the  GhUtenango  Bank,  24  N.  Y.,  548 ;  tkott 
castom  of  brokers  whether  known  to  v.  QerUral  R.  JR.,  52  Barb.,  45. 
him  or  not.  WhUehous&  v.  Moore,  13  But  though  usage  may  be  proved  it 
Abb.  Prac.  Rep.,  142 ;  Horton  v.  Morgan,  is  not  competent  for  a  witness  familiar 
19  N.  Y.,  170.  with  the  usage  to  testify  as  to  what 
In  a  complaint  by  a  broker  against  construction  the  contract  bears;  GoUy&r 
his  principal,  it  is  therefore  unnecessary  v.  CoUims,  17  Abb.,  468. 
to  allege  that  the  latter  knew  of  the  As  to  what  is  an  usage  see  SUgM  v. 
existence  of  a  custom  on  which  the  Ha/rtshame,  2  Johns,  541.  As  to  how 
action  is  founded.  WhUehouse  v.  Moore,  much  evidence  is  necessary  to  show  an 
13  Abb.  Prac.  Rep.,  142.  usage,  see  Weber  v.  Mngtkmd,8  Bosw., 
It  is  not  competent  to  show  that  415;  Wood  v.  Poughkeepne,  &c.,  82 
words  used  in  a  written  contract  which  N.  Y.,  619. 

have  received  a  judicial  interpretation  Evidence  of  usage  by  one  class  of 

have  acquired  by  the  usage  of  trade  a  men  is  not  admissible  to  bind  another, 

commercial  meaning  variant  from,  or  Field  v.  Burham,  9  Bosw.,  468 ;  Sleght 

in  conflict  with  that  which  the  courts  v.  Hovrtehome,  2  Johns.,  541. 
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Nov.  27, 1871. 

Smith  v.  Myers  and  another. 

Law  Reports,  7  Qneen's  Bench,  189. 
Cantraet  of  Sale  of  Oa/rgo  "-eoBpeeted  to  arrive  "  by  a  particular  Ship, 

The  defendante'  correspondents  at  Valparaiso  bought  on  their  account  of  S.  & 
Co.  600  tons  of  nitrate  of  soda,  and  on  the  16th  of  July,  1868,  they  chartered 
the  bark  Pretntraor  to  bring  it  to  England,  and  they,  on  the  same  day,  wrote  to 
the  defendants  of  this.  On  the  receipt  of  the  advice,  the  defendants,  on  the  8th 
of  September,  made  a  contract,  through  brokers,  with  the  plaintiff:  "  We  have 
this  day  sold  to  you  about  600  tons,  more  or  less,  being  the  entire  parcel  of  nitrato 
of  soda  expected  to  arrive  at  port  of  call  per  Precursor,  at  12s.  9d.  per  cwt  . .  . 
Should  any  circumstance  or  accident  prevent  the  shipment  of  the  nitrate,  or  should 
the  vessel  be  lost,  this  contract  to  be  void."  In  the  mean  time,  on  the  18th  of 
August,  an  earthquake  had  destroyed  the  greater  part  of  the  nitrate  of  soda  while 
lying  at  the  port  of  lading ;  and,  it  having  been  determined  by  arbitration,  pur- 
suant to  the  contract,  that  S.  &  Co.  were  not  bound  to  supply  other  soda,  on  the 
2d  of  September  the  Valparaiso  house  had  cancelled  the  charter  of  the  Precursor. 
Afterwards,  on  learning  from  the  defendants  that  they  had  sold  the  nitrate  of 
soda  to  arrive,  but  not  on  what  terms,  they  purchased  other  600  tons  of  nitrato 
of  soda  at  above  the  defendants'  limit,  and  obtained  a  transfer  of  a  charter  of  the 
same  bark  Precursor,  and  shipped  the  nitrate  about  the  28d  of  December  to  the 
defendants,  to  enable  them  to  execute  their  contract,  if  obliged  to  do  so,  or  to 
sell  at  a  profit,  if  free.  The  Precursor  arrived  in  England  on  the  8th  of  May, 
1869,  and  the  plaintiff  demanded  the  cargo  under  the  contract  of  the  8th  of 
September :  — 

Held,  afl&rming  the  judgment  of  the  Court  of  Queen's  Bench,  that  the  plaintiff 
was  not  entitled  to  the  cargo. 

Appeal  from  the  decision  of  the  Court  of  Queen's  Bench, 
making  absolute  a  rule  to  enter  a  verdict  for  the  defendants. 

This  was  an  action  for  not  delivering  a  cargo  of  600  tons  of 
nitrate  of  soda  pursuant  to  a  contract  of  sale  of  the  8th  of  Sep- 
tember, 1868. 

The  facts  of  the  case  are  fully  set  out  in  the  report  in  the 
court  below  (*),  and  sufficiently  appear  from  the  headnote. 

A  verdiot  passed  for  the  plaintiff  at  the  trial,  with  leave  to 
move  to  enter  a  verdict  for  the  defendants ;  and  the  Court  of 
Queen's  Bench  made  the  rule  absolute,  on  the  ground  that  the 
contract,  though  not  for  a  specific  cargo,  was  a  contract  for  a 
specific  adventure,  which  was  put  an  end  to  by  the  destruction 
of  the  soda  by  the  earthquake. 

0)  Law  Kep.  5  Q.  B.,  429. 
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*E.  G.  Williams  {Qmin,  Q.  CI,  with  him),  for  the  plaint-  [140 
iff,  urged  the  same  arguments  as  in  the  court  below.  He 
cited  Johnson  v.  MacdomM  (*)• 

Milwardy  Q.  C  {Baylis  witii  him),  for  the  defendants,  was  not 
heard. 

Kblly,  C.  B.  The  question  in  this  case  is,  whether  the  con- 
tract before  us  of  the  8th  of  September,  1868,  relates  to  a  spe- 
cific quantity  of  nitrate  of  soda  which  was  purchased,  and  which 
is,  in  fact,  referred  to  in  the  letter  of  the  16th  of  July,  or  whe- 
ther it  relates  to  a  certaii^  quantity  of  nitrate  which  might  at  a 
fiubsequent  time  have  been  purchased,  and  which  might  ulti- 
mately have  been^conveyed  to  England  in  the  Precursor.  I  am 
clearly  of  opinion  that  it  relates  to  the  quantity  which  is  referred 
to  in  the  letter  of  the  16th  of  July,  the  quantity  which  had  been 
actually  purchased,  and  which  was  intended  to  be  conveyed, 
and  therefore  was,  within  the  very  terms  of  this  contract  of  the 
8th  of  September,  by  the  defendants  "  expected  to  arrive  '*  by 
the  Precursor.  There  can  be  no  doubt,  when  we  look  at  the 
ferCts  of  the  case,  that  a  specific  quantity  of  600  tons  of  nitrate 
had  been  purchased  by  the  agents  of  the  defendants  at  Valpa- 
raiso, and  that  the  letter  of  the  16th  of  July  informed  the  de- 
fendants of  that  purchase,  and  that  the  ship  Precursor  had  been 
chartered  in  order  to  convey  that  specific  quantity  so  purchased 
to  this  country ;  that  when  the  contract  was  entered  into  by  the 
defendants  with  the  plaintiff  they  undoubtedly  meant  notiiing 
else  than  the  specific  quantity  referred  to  in  the  letter  of  the 
16th  of  July,  and  which  they  believed  was  at  that  time  either 
actually  shipped  on  board  the  Precursor^  or  was  then  lying  ready 
to  be  shipped  on  board.  The  question  is,  whether  the  mere 
accident  that  that  letter  was  not  communicated  by  the  defend- 
ants to  the  plaintiff  alters  the  m*eaning  and  the  legal  effect  of 
the  contract  which  was  entered  into,  and  converts  the  specific 
quantity,  which  no  doubt  the  defendants  intended,  and  which  " 
is  actually  the  property  described  by  the  contract,  into  any 
quantity  which  may  or  may  not  have  been  at  the  time  purchased, 
and  which  should  afterwards  have  been  sent  to  this  country  by 
the  Precursor.  I  think  it  does  not.  We  have  only  to  look  at 
the  terms  of  the  contract  *it8elf  to  see  it  clearly  refers  [141 

0)  9  M.  &  vr.,  600. 
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to  some  specific  quantity  to  which  the  description  in  the  con- 
tract directly  applies.  The  words  of  the  contract  are :  —  "  We 
have  this  day  sold  to  you,  on  account  of  Messrs.  W.  J.  Myers, 
about  600  tons  of  nitrate  of  soda."  Now  if  it  had  stopped 
there,  it  might  have  meant  any  600  tons  which  might  at  tiiat 
time  have  been,  or  which  might  thereafter  be  purchased. 
But  they  go  on  to  give  this  precise  description  to  the  600 
tons  the  subject  of  the  contract.  "  About  600  tons,  being 
the  entire  parcel  of  nitrate  of  soda  expected  to  arrive  at 
the  port  of  call  per  Precursor  J^  Now,  does  not  this  as  plainly 
as  words  can  speak  say  to  the  plaintiff,  ^^  There  is  a  certain 
quanllty  about  600  tons,  of  nitrate  of  soda,  expected  to  arrive 
at  the  port  of  call,  and  it  is  one  entire  parcel  ?  "  I  think  that 
without  any  communication  of  the  letter  of  the  16th  of  July  to 
the  plaintiff,  the  plaintiff  was  apprised  by  the  terms  of  this  con- 
tract that  it  related  to  some  one  entire  parcel  of  nitrate  of  soda, 
which  the  defendants  expected  to  arrive  by  the  Precursor. 
There  was,  therefore,  an  entire  quantity,  and  a  specifix^  quantity 
which  the  defendants  expected  to  arrive,  and  that  quantity,  it  is 
clear,  was  described  in  the  contract ;  and  the  words  in  the  sub- 
sequent condition  seem  really  jto  place  the  case  beyond  all 
doubt :  "  Should  any  circumstance  or  accident  prevent  the 
shipment  of  the  nitrate,  this  contract  to  be  void."  Has  not 
this  provision  in  the  contract  attached  ?  It  is  very  true  that 
an  accident  had  occurred  before  the  date  of  this  contract, 
although  it  was  unknown  to  the  parties,  but  whether  it  was 
an  accident  which  had  already  occurred,  or  which  might  occur, 
it  was  an  accident.  I  say  nothing  at  this  moment  of  the  award. 
There  was  an  accident  from  an  earthquake  having  destroyed 
the  greater  quantity  of  the  nitrate,  which  de  facto  prevented  the 
shipment  on  board  the  Precursor ,  and  therefore,  under  the  pre- 
cise terms  of  this  part  of  the  contract,  the  condition  on  which 
the  contract  was  to  be  void  had  attached. 
'  Let  us  suppose  that  this  nitrate  of  soda  had  not  been  destroyed 
by  the  earthquake,  but  had  been  conveyed  to  a  wharf  and  was 
about  to  be  shipped,  on  board  the  Precursor^  and  an  embargo 
had  been  laid  upon  it,  which  prevented  the  shipment,  and  the 
Precursor  had  consequently  sailed  without  it,  but  the  Precursor 
at  the  time  had  on  board  another  quantity  of  600  tons  of  other 
142]  nitrate  of  *soda  consigned  by  this  house  at  Valparaiso  to 
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the  defendants  in  Liverpool,  could  the  plaintiff  have  claimed 
that  quantity  ?  There  would'  have  been  600  tons  of  nitrate  of 
soda  which  had  arrived  by  the  Precursor,  just  as  the  soda  in 
question  did  ultimately  arrive  by  the  Precursor ,  could  he  have 
claimed  it,  and  why  not  ?  He  clearly  could  not ;  that  might 
have  been  contracted  to  be  sold  by  the  defendants  to  other  per- 
sons, and  he  would  have  no  right  to  it  under  the  contract  in 
question.  Why  could  he  not  have  claimed  it  ?  Because  the 
answer  of  the  defendants  would  have  been  this :  "  We  under- 
took to  sell  to  you  a  quantity  of  nitrate  of  soda  expected  to 
arrive  by  the  Precursor ,  and  we  referred  to  a  particular  quantity 
which  had  been  .purchased,  and  that  quantity  which  we  thus 
referred  to  has  been  prevented  by  an  accident,  an  embargo  laid 
upon  it,  being  shipped  on  board  this  vessel,  therefore  we  can- 
not perform  the  contract,  because,  by  virtue  of  the  condition, 
the  contract  is  void.'* 

It  appears  to  me,  therefore,  whether  we  look  at  the  language 
of  the  earlier  part  of  the  contract  where  they  specify  the  quantity 
in  question  by  description,  which  is  an  entire  parcel  of  nitrate 
of  soda  expected  to  arrive,  or  whether  we  look  at  the  subsequent 
projdsion,  that  if  any  accident  should  prevent  the  shipment  of 
the  nitrate,  the  contract  is  to  be  void,  the  contract  is  intended  to 
refer  to  a  specific  quantity  which  the  defendants  had  notice  of 
in  the  letter  of  the  16th  of  July.  That  specific  quantity  was 
prevented  from  being  shipped  in  consequence  of  an  accident, 
whether  we  take  the  accident  to  be  the  earthquake,  or  whether 
we  look  at  the  meaning  of  the  award,  which  had  the  effect  of 
preventing  the  shipment  of  any  quantity  of  nitrate  under  this 
contract  on  board  the  Precursor :  so  that  the  contract  under  the 
provision  which  is  contained  in  it  became  void,  and,  conse- 
quently, the  plaintiff  is  unable  to  enforce  it. 

Upon  these  grounds,  I  think  that  the  judgment  of  the  Court 
of  Queen's  Bench  was  right,  and  must  be  affirmed. 

WiLLBS,  J.  I  entirely  agree,  in  the  main,  with  my  Lord 
Chief  Baron  as  to  the  judgment  of  the  Court ;  but  I  must  re- 
serve my  opinion  as  to  the  supposed  case  of  600  tons  being  piit 
on  board  and  being  claimed  by  several  people.  I  cannot,  as  at, 
present  *advised,  agree  with  what  he  has  said  on  that  sup-  [143 
posed  case  of  several  people  claiming  600  tons  put  on  Board 
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under  separate  contracts ;  but  it  is  unnecessary  to  go  that  length 
in  the  present  case.  Mj  notion  is,  that,  as  the  seller  stipulated 
that,  if  the  intended  shipment  of  the  whole  cargo  was  prevented 
by  any  circumstance  or  accident,  the  contract  was  to  be  void, 
the  esurthquake  and  award  (though  that  was  res  inter  alios  acta), 
were  a  circumstance  which  the  parties  must  be  taken  to  have 
had  in  contemplation,  and  therefore,  that  that  did  amount  to 
a  circumstance  or  an  accident  which  avoided  the  contract 

Channell,  B.    I  am  of  the  same  opinion.    I  think  the  judg- 
ment of  the  Court  below  must  be  affirmed. 


Keating,  J.    I  am  of  the  same  opinion. 

PiGOTT,  B.    I  agree  with  the  reasons  given. 

Cleasby,  B.  I  have  nothing  further  to  add,  than  that  the 
cargo  which  arrived  in  May  was  not  the  cargo  which  in  Sep- 
tember was  expected  to  arrive. 

Judgment  affirmed. 

Attorneys  for  plaintiflfe :  JcmeSy  Blaxland^  ^  Son,  for  Abbot  ^ 
Leonardj  Bristol. 

Attorneys  for  defendants :  Walker  ^  Sons,  for  Mlis  ^  Fields 
Liverpool. 

As  to  the  construction  of  contracts  Barb.,  515;  Beim&rsY.Bedner,  26  How. 

for  the  sale  of  goods  to  arrive,  see  Prac.  Rep.,  886 ;  2  Robertson,  11 ;  Buf^ft 

LowUt  V.  HamilUm,  5  Mees.  and  Welsh.,  v.  Opdyke,  48  Barb.,  274. 
689;   Eaoemeyer  v.  Cunmngham,  85 
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Nov.  37, 1871. 

CoATBS  and  another  v.  Collins. 

Law  Reports,  7  Queen's  Bench,  144. 

OownaiUfoT  TUle—AssignmerU  ofLeMefor  Lives —  Covenant  that  Lease  is  sub- 
sisting for  the  Three  Lives, 

By  deed  of  Jalj,  1853,  after  redting  a  lease  of  the  10th  of  March,  1847,  from 
£.  F.,  to  defendant,  for  the  lives  of  A.,  B.,  and  C,  and  the  survivors  or  survivor 
of  them,  defendant  conveyed  the  premises  to  plaintiffs,  to  hold  for  the  lives  of 
A.,  B.,  and  C,  and  the  survivors  or  survivor  of  them,  and  covenanted  "  that  the 
said  lease  of  the  10th  of  March,  1847,  is  a  good,  valid,  and  subsisting  lease  in  the 
law,  for  the  lives  of  the  said  A.,  B.,  and  C,  and  the  survivors  or  survivor  of  them, 
and  is  not  forfeited,  surrendered,  or  become  void  or  voidable."  B.  having  died 
before  July,  1858,  plaintiff  sued  defendant  for  a  breach  of  the  covenant :  — 

Hdd,  afltoning  the  judgment  of  the  Court  of  Queen's  Bench,  that  the  mention 
of  the  three  lives  was  mere  matter  of  description,  and  that  the  covenant  only 
amounted  to  a  covenant  that  the  lease  was  still  subsisting,  and  not  to  an  implied 
covenant  that  the  three  lives  were  still  in  existence. 

Error  from  the  judgment  of  the  Court  of  Queen's  Bench  in 
favor  of  the  defendant  on  demurrer  to  a  plea. 

The  declaration  was  on  an  assignment  of  the  2d  of  July,  1853, 
by  the  defendant  to  M.  G.  W.  Coates  (whose  estate  had  since 
vested  in  the  plaintiffs)  of  a  lease  of  the  10th  of  March,  1847, 
for  three  lives,  with  a  cov  enant  by  the  defendant  that  the  said 
lease  was  a  good,  valid,  and  subsisting  lease  for  the  said  three 
lives.  Breach  :  that  one  of  the  lives  had  dropped  before  the 
assignment 

The  plea  set  out  the  deed  of  assignment  of  the  2d  of  July, 
1858,  at  length.  It  was  an  indenture  between  the  defendant 
of  the  one  part,  and  M.  G.  W.  Coates  of  the  other  part,  and 
recited  (inter  alia)  the  lease  of  the  10th  of  March,  1847,  whereby 
Lady  Emily  Foley  demised  to  R.  H.  Lenthal  and  G.  C.  Carden, 
their  heirs  and  assigns,  for  the  natural  lives  of  W.  Walker,  W. 
Jones,  and  R.  Heath,  and  the  natural  lives  and  life  of  the  sur- 
vivors or  survivor  of  them,  at  the  yearly  rent  of  5?.  and  5/.  55., 
for  a  heriot  on  the  decease  of  each  of  the  said  lives,  and  subject 
to  the  covenants,  provisoes,  and  agreements  therein  contained  ; 
and  an  assignment  of  the  lease  by  Lenthal  (Carden  having  died) 
to  the  defendant;   and  witnessed  that  the  defendant,  in  con- 
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sideration  of  1225Z.  granted  and  conveyed  to  M.  G.  W.  Coates^ 
his  heirs,  executors,  administrators,  and  assigns,  a  certain  mes- 
145]  suage  and  premises,  to  hold  "  for  *and  during  the  lives 
of  the  said  W.  Walker,  W.  Jones,  and  R.  Heath,  and  the  lives 
and  life  of  the  survivors,  and  survivor  of  them,  subject  to  the 
rents,  heriots,  covenants,  provisoes,  and  agreements  in  the  said 
recited  lease  of  the  10th  of  March,  1847."  There  was  (inter 
alia)  a  covenant  by  the  defendant ''  that  the  said  recited  inden- 
ture of  lease  of  the  10th  of  March,  1847,  is  a  good,  vaUd,  and 
subsisting  lease  in  the  law  for  the  lives  of  the  said  W,  Walker, 
W.  Jones,  and  R.  Heath,  and  the  survivors  and  survivor  of 
them,  and.  is  not  forfeited,  surrendered,  or  become  void  or 
voidable ;"  and  that  the  said  yearly  rents  and  all  covenants,  &c,, 
had  been  paid  and  observed.  There  was  also  a  covenant  for 
quiet  enjoyment  "  during  the  lives  of  the  said  W.  Walker,  W. 
Jones,  and  R.  Heath,  and  the  survivors  or  survivor  of  them," 
and  a  covenant,  for  further  assurance,  "  from  time  to  time,  and 
at  all  times  hereafter,  upon  reasonable  request  by  Coates,  unto 
him  for  the  lives  of  the  said  W.  Walker,  W.  Jones,  and  R. 
Heath,  and  the  survivors  or  survivor  of  them." 

The  plea  concluded,  and  though  true  it  is  that  the  said  W. 
Jones  did  die  before  the  making  of  the  deed  of  the  2d  of  July, 
1853,  yet  the  other  lives  were  then  living ;  and,  unless  the  cove* 
nants  were  broken  by  the  feet  of  Jones  having  so  died,  none  of 
the  covenants  were  broken  as  alleged. 

Demurrer  and  joinder. 

In  the  Court  of  Queen^s  Bench  Q)  Blackburn  and  Mellor,  JJ., 
were  of  opinion  that  the  covenant  relied  on  in  the  declaration 
only  amounted  to  a  covenant  that  the  lease  was  still  subsisting, 
and  not  to  a  covenant  that  the  three  lives  were  still  in  exist- 
ence; Lush,  J.,  being  of  a  contrary  opinion. 

J.  Browrij  Q.  C.  {A.  T.  Laurence  with  him),  for  the  plaintiffs. 
Taking  the  whole  deed  together,  it  is  plain  that  it  purports  to 
^sign  the  whole  of  the  original  term,  and  not  merely  so  much 
as  might  remain.  The  habendum  itself  amounts  to  this.  If 
one  life  might  have  dropped,  so  might  two ;  but  it  is  impossible 
to  say  that  the  habendum  would  have  then  been  in  this  form. 
It  is  clear,  as  Blackburn,  J.,  says,  that  the  parties  thought  all 

O  Law  Rep.  6  Q.  B.,  409. 
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the  lives  were  still  in  existence ;  and  if  so,  it  is  equally  plain 
that  the  covenant  must  mean  what  Lush,  J.,  says  it  does. 

♦[XBATiNa,  J.  The  covenant  for  farther,  assurance  "  at  [146 
all  times ^'  is  in  the  same  terms  as  to  the  three  lives;  but 
how  could  the  assignor  be  able  to  assure  for  the  three  lives 
after  one  had  fallen  ?  ] 

The  covenant  must  be  taken  reddendo  singula  singulis. 
.  [WiLLKS,  J.  Are  there  any  precedents  in  the  books,  in  con- 
veyances of  leases  for  lives,  of  a  covenant  that  the  lives  are  still 
in  existence?  Is  it  not  a  matter  of  fik^t  for  inquiry  and  requi- 
sition rather  than  for  a  covenant  in  the  deed  ?  I  have  been 
able  to  find  only  one  instance,  in  2  Roll.  Abr.,  p.  249  (^),  of  any- 
thing like  such  a  covenant] 

There  are  certainly  no  precedents  to  be  found  in  the  books. 
But  why  may  not  the  assignee  look  to  a  covenant  for  security, 
instead  of  making  inquiry  ?  For  that  no  inquiry  was  made  is 
clear  from  the  fact  that  tiie  life  had  dropped.  The  judgment 
of  Lush,  J.,  in  the  court  below,  as  well  as  of  Lord  Ellenborough, 
C.J.,  in  Barton  v.  Fitzgerald  (*),  show  that  effect  ought  to  be 
^ven  to  what  the  parties  must  have  intended.  The  plaintiffs 
must  be  taken  to  have  contracted  to  purchase  a  lease  for  three 
lives,  and  the  defendant  to  sell  that;  but  one  of  the  lives,  it  is 

0)  2  BoU.  Abr.,  p.  240,  Parols  (D),  otherwise  this  last  piurt  wiU  be  void 

pL  2 :  The  placitum  is  thus  translated  and  to  no  effect.    Trin.  T.  11  Gar.  B.  R., 

in  16  Viner,  p.  205,  Parols  (D),  pi.  2 :  between  Baekett  and  aScoU,  adjudged 

If  a  lease  for  years  be  made  to  A.,  de-  apon  a  demurrer,  in  which  the  breach 

terminable  npon  the  lives  of  B.,  C,  and  was  assigned,  because  G.  was  dead  at 

D.,  and  after  B.  dies,  and  then  A.  as-  the  time  of  the  assignment  made  to 

sgns  to  E.,  and  after  E.  hj  indenture  him,  and  the  word  "  that "  was  added 

reciting  the  said  lease,  and  tibe  death  of  to  the  »other  words  in  the  declaration, 

B.,  and  the  assignment  to  him  by  this  and  the  defendant  demanded  oyer  of 

indenture,  now  assigns  the  term  to  F.,  the  indenture, -which  was  entered  in 

and  covenants  with  him  that  he  himself  luec  verba,  in  which   the  said  word 

is  lawfully  possessed  of  all  the  premises,  ''that"  was  not;  yet,  because  it  was 

of  a  good  and  sufficient  estate  for  the  no  more  than  the  law  implied,  it  was 

residue  of  the  said  term  then  to  come,  adjudged  good.    Intratur  P.  11  Gar!  1, 

"If  the  said  G.  and  D.,  or  either  of  B.  R.  Rot.,  221.    [This  appears  to  be 

them,  shall  happen  so  long  to  live,  and  the  case  referred  to  as  "  P.,  11  Gar.,  1, 

they,  the  said  G.  and  D.  are  yet  in  full  221,"  in  Lord  Nottingham's  MS.  notes 

life ; "  though  the  words  are  not  "  and  of  the  argument  in  HoUes  v.  Ga/rr  (3 

that  the  said  G.  and  D.  are  yet  in  full  Swanst.  at  p.  649).    See  also  2  Freem 

life/'  yet  it  is  implied  by  the  words,  and  at  p.  4.] 

it  ought  to  be  a  several  covenant,  or  O  ^^  East,  at  p,  541. 
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admitted,  had  dropped.    Would  the  plaintiflB  have  so  contracted 
unless  they  had  the  security  of  the  defendant's  covenant  ? 
147]      *-Sfamsfy,  Q.   C.  {Lord  with  him),  for  the  defendant. 
The  words  throughout  are  mere  words  of  description.    Had 
the  plaintiflfe  intended  to  rely  on  a  covenant  of  the  defendant, 
they  would  have  taken  care  that  it  should  be  express  that  the 
three  lives  were  in  being  in  so  many  words,  and  would  not  have 
left  it  to  mere  implication.    All  the  defendant  assured  by  his 
deed  was  a  valid  assignment  of  the  original  estate,  which  re- . 
mains  the  same,  and  is  aptly  described  as  a  subsisting  lease  for 
the  three  lives  and  the  life  of  the  survivor  as  long  as  one  of  the 
lives  exists. 
J.  Br  own  f  Q.  C,  in  reply. 

Kbllt,  C.  B.  But  for  the  opinion  expressed  by  my  Brother 
Lush, —  and  every  opinion  of  that  learned  judge  is  entitled  to 
the  utmost  respect, —  I  should  have  had  no  hesitation  in  saying 
that  this  was  a  case  entirely  jfree  from  doubt  The  covenant  in 
question  is  an  express  covenant  that  the  lease  is  a  good,  valid, 
and  subsisting  lease  in  the  law  for  the  three  lives  named ;  and 
no  doubt  it  was  a  good  and  subsisting  lease,  though  one  of  the 
lives  had  dropped.  That  this  is  the  meaning  is  plain  to  my 
mind,  and  the  introduction  of  the  lives  is  simply  matter  of  de- 
scription ;  and  this  is  made  still  plainer  by  the  words  which 
follow :  "  and  is  not  forfeited,  surrendered,  or  became  void  or 
voidable."  It  appears  not  to  be  the  practice  of  conveyancers  in 
assignments  of  leases  for  lives  to  introduce  an  express  covenant 
that  the  lives  are  still  in  being ;  and  no  instance  has  been  found 
(beyond  the  single  case  which  the  learning  and  research  of  my 
Brother  Willes  have  brought  to  our  notice)  of  a  covenant  of 
this  sort.  Here  the  plaintiffi  are  driven  to  contend  that  there 
is  an  implied  covenant  to  that  effect ;  but  this  is  shown  to  be  an 
unusual  covenant,  and  surely,  if  the  parties  had  intended  such 
a  covenant  at  all,  they  would  not  have  left  it  to  mere  implica- 
tion, but  would  have,  in  express  terms,  both  recited  and  cove- 
nanted that  the  lives* were  in  being.  It  has  been  suggested 
that,  when  we  look  at  the  habendum,  which  is  for  the  three  lives 
and  the  survivors  or  survivor  of  them,  the  language  amounts 
to  an  undertaking  that  the  lives  were  all  in  existence  at  the 
time  of  the  assignment ;  but  it  merely  means  that  the  assignee 
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is  to  hold  the  whole  estate  of  the  assignor,  that  is,  for  all  or  for 
such  of  the  lives  as  do  stirvive.  As  I  have  said,  had  the  parties 
intended  *a  covenant  that  the  lives  were  all  still  in  being,  148] 
'twere  would  have  been  a  recital  and  covenant  to  that  express 
effect,  as  in  the  case  referred  to  by  my  Brother  Willes. 

WiLLES  and   Ejbating,  JJ.,  and  Channell,    Pigott,  and 
Gleabby^  BB.,  concurred. 

Jvdgwjsiit  affimud. 

Attorneys  for  plaintiff :  Stocken  ^  Jupp.  • 

Attorneys  for  defendant :  Bcmth  ^  Stacey. 


Nov.  37, 1871. 

♦Mabshall  v.  The  Ullbswater  Steam  Navigation  [166 
,  Company, 

Law  Reports,  7  Queen's  Bench,  166. 
Trespass — Na/oigaUon  of  Lake,  Obstruction  of. 

The  plaintiff  was  the  owner  of  the  soil  forming  the  bed  of  a  navigable  lake, 
and  also  of  a  pier  which  had  been  thereon  erected  wrongfully  by  a  third  person. 
The  defendants,  in  common  with  the  public,  had  the  right  of  navigating  the  lake, 
and  were  the  lessees,  from  the  person  who  erected  the  pier,  of  the  land  adjoining 
that  part  of  the  lake  where  the  pier  was  erected,  and  therefore  had  a  right  to 
embark  and  disembark,  at  the  land  leased  by  #hem,  passengers  using  the 
defendants'  boats  on  the  lake.  The  pier  was  maintained  by  the  plaintiff,  and 
from  its  position  prevented  the  defendants  from  getting  with  their  boats  to  the 
land  leased  by  them  when  landing  and  taking  on  board  passengers :  — 

Held,  that  the  defendants  were  justified  in  causing  passengers  to  pass  and  re- 
pass over  the  pier  between  their  boats  and  the  land  leased  by  them. 

Case  stated  by  a  jndge^s  order,  without  pleadings. 

Trespass  to  a  pier  or  jetty  of  the  plaintiff,  and  causing  persons 
to  go,  pass,  and  repass  over  and  upon  the  pier  or  jetty,  and  there 
to  embark  or  disembark  from  steamboats  or  other  boats  and 
vessels. 

1.  In  April,  1859,  H.  W.  Askew,  the  owner  of  some  land  ad- 
joining TJlleswater  Lake,  and  within  the  manor  of  Glenridding, 
entered  into  the  following  agreement  with  the  defendants :  — 
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^^  I  do  hereby  on  behalf  of  myself,  my  heirs,  and  aeipigns  grant 
to  the  Ulleswater  Steam  Navigation  Company  through  my 
field  a,  right  of  way  parallel  to  the  River  Glenridding,  connect- 
ing the  public  road  with  the  Beckfoot  and  with  the  pier  (which 
is  about  to  be  erected),  for  the  term  of  twenty-three  years,  the 
company  paying  me  for  the  same  10^.  per  annum  during  the 
years  ending  April,  1860  and  1861,  and  201.  per  annum  for  the 
167]  remaining  twenty-one  years  of  *the  above  term;  the  rent 
to  be  paid  at  the  expiration  of  each  current  year  from  date  hereof. 
The  above-named  right  of  way  and  pier  are  granted  on  the 
above  terms.to  the  company  upon  the  distinct  understanding 
that  they  are  to  be  used  by  the  company  exclusively  for  pur- 
poses in  connection  with  the  steamers,  such  as  conveying,  land- 
ing, and  shipping  passengers  and  light  luggage  only,  but  to  the 
entire  exclusion  of  lead,  ore,  coal,  lime,  minerals,  or  other  heavy 
goods ;  and  if  such  are  conveyed  on  the  above-named  road,  the 
annual  rent  will  be  1002.  during  the  remainder  of  the  lease  from 
the  date  at  which  such  heavy  goods  are  so  conveyed.  I  also 
undertake  to  construct  upon  the  above-named  right  of  way  a 
good  and  sufficient  road  (to  connect  the  public  road  wi^i  the 
pier),  and  also  a  proper  and  commodious  pier  for  shipping  and 
landing  passengers  and  goods,  to  the  satisfaction  of  the  secre- 
tary to  the  company  by  the  10th  of  June,  1859,  for  the  sum  of 
2002. — 100?.  of  which  is  to  be  paid  to  me  by  the  Ulleswater 
Steam  Navigation  Company  on  the  20th  of  May,  and  the  re- 
maining 1001.  when  the  road  and  pier  are  completed.'' 

2.  Askew  afterwards  made  and  constructed  i^e  road  and  pier. 

3.  By  a  lease,  date(?  the  18th  of  July,  1859,  and  made  for 
the  carrying  out  of  the  agreement.  Askew,  for  the  considera- 
tions therein  mentioned,  granted  and  demised  to  the  defendants 
all  that  parcel  of  ground  situate  in  the  parish  of  Barton,  in  the 
county  of  Westmoreland,  adjoining  the  Lake  Ulleswater,  as  then 
marked  out  and  intended  for  a  pier  and  road  then  in  progress 
of  formation  by  the  lessor,  provided  always,  and  it  was  by  the 
leasei  expressly  agreed  and  declared  that  the  pier  should  be  used 
by  the  lessees,  their  officers  and  servants  exclusively,  for  traffic 
in  light  goods,  or  for  the  landing  and  departing  of  passengers 
from  and  to  the  boat  of  the  lessees  with  or  without  passengers' 
luggage,  and  with  or  without  the  carriages  of  passengers  and 
the  horses  or  other  animals  used  for  drawing  the  same,  and  not 
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for  any  other  use  or  purpose  whatsoever.  This  lease  is  still 
subsisting;  the  road  and  pier  therein  mentioned  were  and  are 
the  road  and  pier  agreed  to  be  constructed  by  the  agreement 
of  April,  1869. 

4.  The  pier  or  jetty  was  made  and  constructed  by  Askew, 
and  paid  for  by  ttie  defendants,  pursuant  to  the  agreement. 
Part  of  the  pier  was  made  upon  land  belonging  to  Askew  and 
leased  to  *the  defendants ;  the  remainder  of  it  was  made  [168 
on  the  bed  of  the  lake,  which  was  and  is  the  soil  and  freehold  of 
the  plaintiff.  The  foundations  of  that  portion  of  the  pier  which 
extends  into  the  lake,  and  which  is  27  ft.  6  in.  long,  consist  of 
piles  driven  into  the  soil  or  bed  of  the  lake.  The  defendants 
from  the  time  of  the  making  of  the  pier  or  jetty  in  the  year 
1859,  up  to  the  present  time,  have  used,  and  still  use  it,  for  the 
purposes  mentioned  in  the  agreement  and  lease  of  1859. 

5.  In  June,  1^60,  the  plaintiff  commenced  an  action  against 
the  defendants  for  brealdng  and  entering  land  of  the  plaintiff 
covered  with  water,  being  a  part  of  Ulleswater  Lake,  and  with 
steamboats  of  the  defendants  coming  into,  and  upon,  and  sail- 
ing upon,  and  over  the  land  covered  with  water,  to  and  from  a 
certain  pier  or  jetty  of  and  belonging  to  the  plaintiff,  and 
wrongfully  causing  persons  to  go  upon  the  pier  or  jetty,  and 
there  to  embark  on,  or  disembark  from  the  steamboats,  and 
wrongfully  causing  the  said  persons  to  sail  in  the  steamboats 
upon  and  over  the  land  covered  with  water.  The  defendants 
pleaded  in  that  action  a  plea  of  "  not  guilty;"  and  also  a  plea 
that  the  land,  &c.,  was  not  the  land  of  the  plaintiff ;  and,  thirdly, 
as  to  the  whole  declaration  except  so  fiu*  as  it  related  to  the  acts 
complained  of  in  respect  of  and  as  to  and  concerning  the  pier 
or  jetty,  the  defendants  pleaded  that  there  was  a  common  and 
public  highway  for  all  the  liege  subjects  of  Our  Lady  the  Queen 
to  sail,  navigate,  pass,  and  repass  upon  the  waters  of  that  part 
of  the  lake  ih  the  declaration  mentioned,  with  boats,  vessels, 
and  steamboats,  at  all  times  of  the  year,  at  their  free  will  and 
pleasure,  and  that  the  acts  complained  of,  and  therein  pleaded 
to,  were  an  use  by  the  defendants  of  the  highway.  The  de- 
fendants, by  a  4th  plea,  traversed  that  the  pier  or  jetty  was  the 
plaintiff's.  The  plaintiff  joined  issue  upon  all  the  pleas,  and 
also  new  assigned  as  to  the  8d  plea,  as  to  which  new  assignment 
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the  defendants  pleaded  "  not  guilty,"  upon  which  issue  was 
joined. 

6.  The  cause  came  on  to  be  tried  at  the  summer  assizes  of 
the  year  1861,  at  Appleby,  when  a  verdict  on  the  issue  joined 
upon  the  defendants'  third  plea  was  found  in  favor  of  tiie  de- 
fendants, and  a  verdict  as  to  all  the  other  issues  was  found  in 
favor  of  the  plaintifil  A  rule  nisi  was  afterwards  obtained  by 
169]  ^®  defendants  *in  the  Court  of  Queen's  Bench  to  set 
aside  the  verdict  on  the  issues  so  found  in  favor  of  the  plaintiff, 
and  instead  thereof,  to  enter  the  verdict  thereon  for  the  defend- 
ants, pursuant  to  leave  reserved  at  the  trial,  which  rule  was, 
upon  argument,  discharged.  Judgment  was  thereupon  entered 
accordingly,  and  upon  an  appeal  by  the  defendants  to  the  Court 
of  Exchequer  Chamber,  the  decision  of  the  Court  of  Queen's 
Bench,  in  discharging  the  rule,  was  affirmed:  Marshall  v. 
UUeswater  Steam  Navigation  Co.  (*). 

7.  The  land  covered  with  water,  which  is  referred  to  in  the 
action  of  June,  1860,  included  that  portion  of  Ulleswater 
Lake  which  adjoins  the  land  leased  by  Askew  to  the  defend- 
ants, and  the  pier  or  jetty  also  referred  to  in  the  same  action  is 
that  portion  of  the  pier  or  jetty  which  extends  into  the  lake  as 
herein  mentioned.  The  latter  portion,  of  the  pier  or  jetty  was 
made  and  constructed  without  the  plaintiff's  consent,  and 
against  his  will,  and  has  never  been  removed,  and  still  remains 
as  originally  built 

8.  If  that  portion  of  the  pier  or  jetty  which  so  extends  into 
the  lake  were  removed,  the  defendants  would  be  able  to  bring 
their  steamboats  upon*that  portion  of  the  lake  which  lies  near 
to  the  land  leased  to  them  by  Askew,  and  so  near  that,  by 
means  of  a  temporary  stage  or  platform  extending  from  the 
steamboats  to  that  portion  of  the  pier  or  jetty  which  is  built 
upon  the  land  leased  to  the  defendants  by  Askew,  they  could 
disembark,  and  land  passengers  and  goods  from*  such  steam- 
boats, on  tiie  land  leased  to  them  by  Askew,  and  also  embark 
passengers  and  goods  in  such  steamboats  from  the  land ;  but  in 
consequence  of  that  portion  of  the  pier  or  jetty  which  extends 
into  the  lake  having  been  made  and  constructed,  and  not  hav- 
ing been  removed,  and  remaining  as  it  was  originally  built,  the 
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defendants  are  prevented  from  disembarking  and  landing  and 
embarking  passengers  and  goods  without  using  that  portion  of 
the  pier  or  jetty  which  extends  into  the  lake. 

9.  The  waters  of  the  lake,  at  the  part  where  the  same  a^oinei 
the  land  leased  to  the  defendants,  are  so  shallow  that  it  would 
be  impossible  for  the  defendants  to  bring  their  steamboats  so 
near  tiieir  land  that  they  could  land  passengers  and  goods  from 
the  '''steamboats  directly  upon  their  land,  or  take  passen-  [170 
gers  or  goods  on  board  the  steamboats  directly  from  their  land 
without  either  a  temporary  or  jjermanent  stage  or  jetty,  or  plat- 
form being  placed  over  and  across  the  bed  of  the  lake  between 
the  defendant's  land  and  the  steamboats. 

10.  Since  the  judgment  in  the  action  of  June,  1860,  was  en- 
tered and  affirmed,  the  defendants  have  on  many  occasions 
brought  their  steamboats  upon  the  lake  near  to  the  land  so 
leased  to  them  by  Askew,  for  the  purpose  of  disembarking,  and 
landing,  and  embarking  passengers,  and  goods  from  and  upon 
such  steamboats  upon  and  from  the  last  mentioned  land,  and 
because  that  portion  of  the  pier  or  jetty  which  extends  into  the 
lake  had  not  been  removed,  but  remained  as  originally  built,  so 
that  without  using  that  portion  of  the  pier  or  jetty  for  the  pur- 
pose of  landing  and  embarking  passengers,  they  could  not  land 
and  embark  passengers  and  goods,  they  used  that  portion  of 
the  pier  or  jetty  for  the  purpose. 

11.  The  user  by  the  defendants  of  that  portion  of  the  pier  or 
jetty  which  extends  into  the  lake,  for  the  purposes,  and  in  the 
manner  hereinbefore  mentioned,  was  without  the  leave  or  con- 
sent of  the  plaintiff,  and  against  his  will. 

12.  On  the  18th  of  July,  1867,  the  present  action  was  brought 
in  respect  of  the  use  by  the  defendants,  for  the  purposes  afore- 
said, of  that  portion  of  the  pier  or  jetty  which  extends  into  the 
lake  at  and  during  periods  subsequent  to  the  times  to  which  the 
former  action  related. 

13.  The  Court  were  to  be  at  liberty  to  draw  any  inferences 
which  a  jury  might  draw. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
use  by  the  defendants,  for  the  purposes  aforesaid,  of  that  portion 
of  the  pier  or  jetty  which  extends  into  the  said  lake  was  legally 
justifiable  under  the  circumstances  above  stated. 
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Mardsty^Q.  C.  {Forbes  with  him),  for  the  plaintiff.  The  pier 
is  part  of  the  plaintiff's  freehold,  and  the  'defendants  have  no 
right  to  use  it. 

,  [Melloe,  J.  In  Lade  v.  Shepherd  Q  it  was  held  that  the  owner 
of  the  soil  of  a  street  which  he  had  dedicated  to  the  public, 
X71]  "'"might  maintain  an  action  against  the  proprietor  of  ad- 
joining land  who  had  rested  one  end  of  a  plank  on  the  road,  so 
as  to  form  a  bridge  from  his  premises.] 

The  defendants  may  navigate  the  waters  of  the  lake,  but  must 
not  touch  the  soil  of  the  plaintiff.  If  they  wish  to  land  from 
their,  steam-vessels,  which  cannot  come  close  to  shore,  they 
should  do  so  by  means  of  small  boats.  Even  placii\g  a  gang- 
way from  the  vessels  to  land  would  be  a  trespass,  for  eujus  est 
solum  ejus  est  usque  ad  ccelum,  and  the  public  have  a  mere 
right  of  navigation.  As  the  original  erection  of  the  pier  was  a 
wrongful  act  of  the  defendants,  being  a  trespass  to  the  freehold 
of  the  plaintiff,  and  also  an  obstruction  to  the  navigation  of  the 
lake,  they  cannot  justify  themselves  in  using  the  pier  by  alleg- 
ing that  it  is  an  obstruction  to  the  public  right,  and  thereby 
take  advantage  of  their  own  wrong. 

HolkeTj  Q.  C.  (Kenvplay  with  him),  for  the  defendants.  If  the 
pier  did  not  exist,  the  steam-vessels  might  be  brought  as  near 
as  possible  to  the  shore,  and  the  defendants  might  land  their 
passengers  by  means  of  a  boat;  and  they  would  have  an  equal 
right  to  do  so  by  means  of  a  gangway.  But  the  pier  is  there, 
and  is  an  obstruction.  The  defendants  need  not,  however, 
remove  it  themselves,  for  they  may  use  it;  Eastern  Counties  Ry. 
Co.  V.  Dorlmg  (^.  The  defendant  there  was  held  justified  in 
passing  over  the  plaintiffs'  barge,  which  was  permanently 
moored  in  a  navigable  river  so  as  to  obstruct  the  approach  of 
the  defendant  to  a  quay  at  which  he  had  a  right  to  land.  That 
case  would  exactly  resemble  the  present,  if  the  plaintiff  had 
erected  the  pier ;  but  the  fact  of  Agnew  having  built  it  makes 
no  real  distinction.  The  obstruction,  although  created  by  an- 
other, was  maintained  by  the  plaintiff;  and  the  maxim  that  no 
man  shall  take  advantage  of  his  own  wrong  does  not  apply, 
for  the  continued  existence  of  the  pier  is  not  the  fault  of  the 
defendants. 

Mardsty^  Q.  C,  replied. 
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Blackburn,  J.  Our  judgment  must  be  for  the  defendants. 
I  think  that  to  the  complaint  of  the  plaintiff  a  good  defence 
might  be  pleaded.  The  admitted  facts  are,  first,  that  the  plaint- 
iff  is  owner  of  the  soil  forming  the  bed  of  Lake  XJlleswater, 
including  *the  part  upon  which  the  pier  stands ;  secondly,  [172 
that  the  public  have  a  right  of  highway  over  the  lake,  with- 
out any  restriction  as  to  the  use  of  vessels,  except  that  which  is 
imposed  by  the  breadth  and  depth  of  the  water.  It  is  well- 
established  law,  that  where  there  is  a  public  highway  the  owners 
of  land  adjoining  thereto  have  a  right  to  go  upon  the  highway 
from  any  spot  on  their  own  land  (*).  They  cannot,  of  course, 
pass  over  the  soil  of  others  without  leave;  and  he  who  has 
dedicated  the  road  to  the  public  at  large  has  no  right  to  com- 
plain that  a  particidar  individual  has  come  upon  it  at  one  spot 
rather  than  another.  Consequently,  every  person  in  the  vici- 
nity of  Lake  UUeswater  whose  land  abuts  on  the  edge  of  the 
lake  has  a  right  to  come  down  to  the  brink  of  the  water  for  the 
purpose  of  going  upon  it  to  exercise  the  public  right  of  naviga- 
tion, which  is  admitted  to  exist 

Now,  I  apprehend  that  where  there  is  a  right  of  that  kind 
the  necessary  incidents  are  involved  in  it,  and  therefore  that,  on 
a  navigable  river  like  the  Thames,  where  a  person  with  his 
barge  has  to  come  to  the  land,  it  is  not  essential  that  he  should 
find  some  spot  where  the  water  is  so  deep  that  the  barge  can 
float  up  to  the  bank  close  enough  to  enable  him  to  step  ashore, 
but  that  he  has  the  reasonable  and  usual  modes  of  disembark- 
ing incidental  to  the  navigation  of  vessels ;  if  the  water  were  a 
few  feet  in  depth  he  would  probably  use  a  boat ;  if  very  shal- 
low, he  could  wade,  or,  if  his  vessel  lay  conveniently  near,  he 
might  place  a  plank  across  from  it  to  land.  And,* therefore, 
the  rule  of  law  is,  that  the  owner  of  the  adjoining  land,  and 
those  whom  he  permits  to  go  thereon,  have  a  right  to  cross  to 
and  from  their  vessels  by  either  wading  or  walking  over  a 
plank,  but  that  they  have  no  right  to  disturb  the  soil  covered 
with  water,  as  by  permanently  fixing  anchors.  Mr.  Askew  and 
the  defendants  had  a  right  to  go  on  his  land  before  this  pier  was 
built,  by  wading  or  using  small  boats,  or  throwing  a  plank 
across  from  their  vessels ;  they  had  the  public  right  so  to  do.  We 
have  next  to  ascertain  what  is  the  effect  of  building  the  pier. 

Q)  See  the  late  case  of  St.  Mary,  Ncidngton  v.  Jacobs,  ante,  p.  47. 
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Now,  Mr.  Askew  erected  a  pier  on  his  own  land,  as  he  justly  * 
might ;  bat  it  seems  that  he  carried  it  out  twenty-six  feet  fur- 
ther on  piles  driven  into  the  bed  of  the  lake,  and  so  interfered 
173]  with  the  ground  of  the  plaintiflf,  and  *committed  a  tres- 
pass, in  consequence  of  which  the  plaintiff  acquired  a  right  to 
knock  down  so  much  of  the  pier  as  extended  into  the  lake,  or 
to  take  it  as  annexed  to  and  part  of  his  soil.  He  has  adopted 
the  latter  alternative;  for,  bringing  this  action,  he  says,  in 
effect,  "  I  have  got  this  pier,  and  I  complain  of  you,  the  defend- 
ants, for  wrongfully  causing  persons  to  pass  over  and  upon  it,  in 
order  to  embark  and  disembark,  and  sail  across  Ulleswater 
lake.''  It  seems  to  me  that  he  is  completely  assuming  that  the 
pier  has  become  his  own,  saying,  "  I  jise  my  right  of  property 
thus  acquired  for  the  purpose  of  prohibiting  any  one  of  the  pub- 
lic trom  going  on  the  lake  at  that  particular  spot,  and  I  will 
bring  an  action  against  you  if  you  encourage  the  public  to 
come."  That  is  as  positively  maintaining  the  pier,  and  main- 
taining it  with  the  object  of  preventing  the  public  from  getting 
to  the  boats,  as  well  can  be. 

It  is  not  denied  that  if,  as  in  Eastern  Counties  By.  Oo.  v.  Dor- 
Ung  Q,  the  plaintiff  himself  had  made  and  maintained  this  pier, 
persons  obstructed  by  it  would  have  a  right  to  step  on  it  to  get 
to  the  boats.  The  ordinary  plea  of  obstruction  to  a  right  of  * 
way  is,  that  the  party  either  broke  the  obstacle;  or  removed  it, 
doing  no  unnecessary  damage.  Here,  any  one*entitled  to  em- 
bark or  disembark  at  Mr.  Agnew's  premises  might  say, "  I  found 
this  pier  preventing  me  going  on  or  from  the  lake ;  I  did  not 
knock  it  down,  but  put  my  foot  on  it  to  get  across."  It  seems 
to  me  that  he  would  be  perfectly  right  to  justify  thus  if  the  pier 
had  been  put  up  by  the  plaintiff.  Then  what  possible  difference 
does  it  make  that  it  was  put  up  by  another  person  under  his, 
the  plaintiff^s,  own  eyes  ?  None.  Mr.  Manisty  argues  that  this 
is  a  case  of  a  man  taking  advantage  of  his  own  wrong.  Mr. 
Askew,  however,  did  not  cause  this  pier  to'  be  erected  for  the 
purpose  of  obstructing  navigation,  but  for  the  very  purpose  of 
assisting  it.  Unfortunately,  he  raised  his  pier  on  the  land  of 
another,  who,  instead  of  using  it  to  facilitate,  uses  it  to  interfere 
with  navigation.  That,  in  my  opinion,  is  clearly  maintaining 
it,  and  puts  the  plaintiff  into  the  same  position  as  if  he  had  built 
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it ;  therefore  I  think  that,  if  this  case  turned  on  a  plea,  it  would 
be  sufficient  to  allege  that  the  plaintiff  maintained  the  pier  in 
such  a  place  that  it  was  impossible  for  the  *public  to  use  [174 
their  right  to  navigate  without  either  knocking  down  or  re- 
moving it,  and  therefore,  the  defendants,  having  a  mght  to  go, 
went,  doing  no  unnecessary  damage,  across  the  pier.  In  my 
judgment,  that  would  be  a  good  plea;  and  it  would  not  be  a 
good  replication  to  say,  "  It  was  erected  by  you,  or  by  persons 
to  whom  you  are  privy." 

Mellob,  J.  I  have  come  to  the  same  conclusion.  I  was  not 
at  first  free  from  doubt,  nor  is  the  doubt  yet  altogether  re- 
moved; but  I  think  that  my  Brother  Blackburn's  view  is  quite 
consistent  with  good  sense,  which  induces  me  to  agree  in  the 
judgment.  I  am  not  prepared  to  dispute  in  any  way  the  doc- 
trines enunciated  by  him ;  my  only  difficulty  has  arisen  from 
the  circumstances  under  which  this  pier  was  erected,  but,  on 
the  whole,  I  think  it  cannot  make  any  difference  whether  the 
pier  was  built  by  the  plaintiff  himself,  or  by  Mr.  Askew  wrong- 
fully in  the  bed  of  the  lake.  The  plaintiff  must  now  be  sup- 
posed to  say:  "This  pier  is  mine,  and  you  are  wrongfully 
inducing  people  to  come  upon  it,"  which  amounts  to  the 
same  thing  as  if  the  plaintiff  had  erected  the  pier  himself. 

Lush,  J.  I  do  not  share  in  the  doubt  that  my  Brother  Mellor 
has  expressed.  It  appears  to  me  to  be  a  very  clear  case,  and  I 
think  the  plaintiff  is  in  precisely  the  same  position  as  if  he  had 
built  the  pier  himself.  It  was  erected  by  wrong  on  his  soil. 
He  might  have  had  it  removed  at  the  expense  of  the  wrongdoer. 
Instead  of  doing  so  he  exercised  the  right  he  undoubtedly  had 
to  claim  it  as  part  of  his  own  property.  He  took  possession  of 
it,  exercised  dominion  over  it,  and  now  claims,  by  this  action, 
damages  in  respect  of  his  right  of  property.  That  puts  him  in 
exactly  the  same  position  as  if  he  had  built  it,  or  bought  it  when 
built.  He  maintains  the  pier  for  the  purpose  of  obstructing  the 
navigation  of  the  lake ;  the  defendants  say :  "  That  pier  obstructs 
xis  and  our  right  of  navigation,  and  so  long  as  it  exists,  in  con- 
sequence of  that  portion  of  the  pier  or  jetty  which  extends  into 
the  lake  having  been  so  made  and  constructed,  and  not  having 
been  removed,  and  remaining  as  it  was  originally  built,  we,  the 
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defendants,  are  prevented  jfrom  disembarking  and  landing  and 
embarking  passengers  and  goods  without  using  that  portion  of 
175]  the  pier  or  jetty  which  *so  extends  into  the  lake."  If  the 
pier  were  not  there  they  would  have  the  right  of  bringing  steam- 
boats as  near  their  own  land  as  they  could,  and  would  have  the 
right  of  making  use  of  any  reasonable  means  in  order  to  reach  the 
land;  it  appears  to  me  that  is  incident  to  the  ordinary  right  of  navi- 
gation. They  would  have  been  able  to  do  so  if  the  obstruction 
were  not  there.  That  brings  the  case  within  Mistem  OounUes 
By.  Go.  V.  Dorling  (^).  The  pier  prevents  the  defendants  using 
theirw^ght  of  navigation,  and  therefore  they  have  a  good  justi- 
fication for  passing  over  it ;  just  as  in  the  case  of  a  person  plac- 
ing a  gate  across  a  high  road,  or  maintaining  it  there,  and  then 
seeking  to  bring  an  action  against  a  person,  who  could  not  use 
his  right  on  account  of  the  gate,  for  trespass  by  climbing  over  it. 

Judgment  for  the  defendants. 

Attorneys  for  the  plaintiff:  Belly  Brodricky  ^  Grey, 
Attorneys  for  the  defendants :  JameSy  Curtis^  ^  James. 


Stimson  v.  Farnham. 

Nov.  26, 1871. 

Law  Reports,  7  Queen's  Bench,  175. 

Sheriff y  Action  against — False  Return — Estoppel — Actual  Damage. 

The  plaintiff,  an  execution  creditor,  delivered  a  writ  of  fi.  fa.  to  the  sheriff,  who 
proceeded  to  execute  it  by  seizing  goods  upon  the  premises  and  apparently  the 
property  of  the  execution  debtor,  but  which  were  then,  in  fact,  in  possession  of 
the  holder  of  a  bill  of  sale  to  whom  tihey  had  been  previously  assigned.  The 
sheriff  remained  on  the  premises  until  dismissed  by  the  plaintiff's  attorney,  and, 
being  directed  to  return  the  writ,  made  a  return,  that  he  had  seized  goods  of  the 
debtor  and  kept  them  until  ordered  by  the  plaintiff's  attorney  to  withdraw  from 
possession.  To  an  action  brought  by  the  plaintiff  against  the  sheriff  for  not  levy- 
ing under  the  writ,  and  for  a  false  return,  the  defendant  pleaded  (inter  alia),  nulla 
bona,  and  at  the  trial,  set  up,  as  his  sole  defence,  the  bill  of  sale,  which  the  jury 
found  to  be  valid ;  and  a  verdict  was  entered  for  t]ie  defendant :  — 

Heldy  that  actuaf  damage  was  necessary  to  support  the  action;  that  the  de- 
fendant was  not  estopped  by  his  return  from  proving  that  the  goods  seized  did 

C)  5  C.  B.  (N.  S.),  821 ;  38  L.  J.  (C.  P.),  202. 
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not  belong  to  the  debtor ;  that  as  they  were  found  to  be  the  property  of  the  as- 
signee they  were  not  available  fodsale  under  the  execution ;  and  that,  therefore, 
the  plaintiff  had  sustained  no  damage  from  the  conduct  of  the  sheriff^  and  could 
not  maintain  the  action. 

Declaration,  against  the  defendant  as  sheriff,  for  not  levying 
nnder  a  writ  of  fi.  fa.,  and  for  a  &Ise  return  that  he  had  seized 
the  '''goods  and  chattels,  in  his  bailiwick,  of  the  execution  [176 
debtor,  and  kept  them  safe  until  he  received  from  the  attorney 
of  the  plaintiff  an  order  to  withdraw  from  possession  of  the  same. 

Pleas :  1.  Not  guilty.  2.  Except  as  to  the  claim  in  respect 
of  the  return,  nulla  bona.  8.  That  after  seizure  of  the  goods 
by  the  defendant  the  plaintiff  ordered  him  to  withdraw  from 
possession,  whereupon  the  defendant  did  so,  and  made  the  re- 
turn complained  of. 

Issue  thereon. 

At  th^  trial,  before  Mellor,  J.,  at  the  sittings  in  Middlesex  in 
Easter  term,  1871,  it  appeared  tihat  the  plaintiff  had  recovered 
judgment  against  one  Henry  Fellows,  for  74Z.,  and  had  delivered 
a  writ  of  fi.  &.  to  the  defendant,  the  sheriff  of  Leicestershire, 
commanding  him  to  levy  that  sum.  The  sheriff's  officer  ac- 
cordingly went  with  the  writ  to  the  premises  of  the  execution 
debtor,  and  seized  goods  there,  which  were,  however,  then  in 
the  possession  of  a  claimant  under  a  bill  of  sale.  At  the  request 
of  the  plaintiff's  attorney  the  sheriff's  officer  remained  on  the 
premises  until  dismissed  by  him.  In  -the  mean  while  the  goods 
were  sold  under  the  bill  of  sale.  The  plaintiff  demanded  a 
return  to  the  writ,  and  the  defendant  thereupon  returned  that 
he  had  seized  the  goods  and  chattels  of  Henry  Fellows,  and  kept 
them  safe  in  his  possession  until  the  19th  of  September,  1870, 
when  he  received  from  the  attorney  of  the  plaintiff  an  order  to 
withdraw  from  possession,  and  that  he  then  withdrew  from  such 
possession.  In  support  of  the  second  plea  (upon  which  alone 
he  relitsd),  the  defendant  adduced  evidence  to  prove  that  all  the 
goods  apparently  belonging  to  the  execution  debtor  in  his 
bailiwick  had,  prior  to  the  seizure,  been  assigned  under  the  bill 
of  sale. 

The  learned  judges  asked  the  jury  whether  the  assignment  by 
the  bill  of  sale  was  valid  or  not ;  they  found  it  to  be  valid ;  and 
a  verdict  was  entered  for  the  defendant,  with  leave  to  move  to 
enter  a  verdict  for  the  plaintiff  for  77 L 
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A  rule  was  accordingly  obtained,  on  the  ground  that  the  de- 
fendant was  concluded  bj  his  return. 

JfundeUy  Q.  C,  and  ^660^/,  showed  cause.  As  the  assignment 
was  valid  the  goods  did  not  belong  to  the  execution  debtor ; 
therefore  the  plaintiff  has  suffered  no  loss  through  the  conduct 
177]  of  the  defendant,  *and  cannot  maintain  the  action.  It  is 
the  duty  of  a  sheriff  to  execute  a  writ  directed  to  him,  and  to 
make  a  true  return.  But  this  duty  is  only  imposed  upon  him 
for  the  benefit  of  the  creditor ;  and  if  he  can  absolutely  negative 
the  possibility  of  any  advantage  accruing  to  the  creditor  from 
the  performance  of  his  duty,  the  creditor  will  not  be  entitled 
even  to  nominal  damages :  Mayne's  Law  of  Damages,  p.  4 ; 
WiUiama  v.  Moslyn  Q) ;  Wylie  v.  Birch  (^.  Secondly,  the  de- 
fendant was  not  estopped  by  his  return  from  proving  that  the 
goods  seized  were  not  the  property  of  the  debtor :  E^met  v. 
Lawrence  (').  There  a  sheriff  returned  to  a  fi.  fa.,  that  by  virtue 
of  a  writ  previously  delivered  to  him  by  another  creditor  he 
had  seized  goods  of  Webb,  the  debtor ;  and  to  an  action  for  a 
false  return  he  pleaded  not  guilty,  and  other  pleas  in  denial  of 
there  having  been  goods  of  Webb,  which  were,  or  might  have 
been  seized  under  the  plaintiff's  writ.  It  was  held  that  the 
sheriff  was  not  estopped  from  showing  that  the  goods  did  not 
belong  to  Webb. 

[Blackburn,  J.  In  Leivy  v.  Hale  (*)  Williams,  J.,  points  out 
that  in  Bemniett  v.  Lawrence  (*)  Lord  Campbell  says,  "  If  he  had 
returned  that  he  had  taken  Webb's  goods,  and  had  them  in  his 
hands  for  want  of  buyers,  he  would  have  been  estopped  from 
denying  that  the  goods  were  Webb's,"  and,  upon  counsel 
arguing  that  the  observation  of  the  Chief  Justice  was  an  obiter 
dictum  without  authority,  Williams,  J.,  cited  Mildmay  v. 
Smith  (*) ;  Clerk  v.  Withers  (*) ;  adding  that  it  was  "  too  strong 
to  say  that  there  is  no  authority  in  favor  of  what  Lord.  Camp- 
bell says  in  Bemmeit  v.  Lawrence  (*)."] 

The  judgment,  however,  in  Levy  v.  Hale  0  supports  the  pre- 
sent contention.  The  doctrine  of  estoppel,  stated  in  Pickard  v. 
Sears  (^,  does  not  apply  to  the  present  case,  for  the  position  of 

P)  4  M.  &  W.,  145.  (•)  2  Wme.  Saund.,  848. 

O  4  Q.  B.,  566.  O  2  Ld.  Raym.  at  p.  1076. 

O  15  Q.  B.,  1004 ;  20  L.  J.  (Q.  B.),  26.  O  29  L.  J.  (C.  P.),  127. 

O  39  L.  J.  (C.  P.),  at  p.  180.  (")  6  Ad.  &  B.  at  p.  474. 
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the  plaintiff  was  not  altered  by  the  false  return  :  2  Sm.  L.  C, 
6th  ed.,  p.  769 ;  notes  to  Duchess  of  Kingston's  Case.  The  onus 
of  showing  actual  damage  from  the  falsehood  of  the  return  rests 
on  the  plaintiff,  who  has  not  proved  any.  The  sheriff  is  a  min- 
isterial officer,  and  *i8  not  estopped  by  the  formal  return  [178 
which  he  is  compelled  to  make. 

Field  J  Q.C.y  and  J.  W.  MeUoTy  in  support  of  the  rule.  The 
defendant  was  estopped  by  his  false  return,  as  the  plaintiff 
acted  upon  it  by  bringing  tiie  action. 

[Blackburn,  J.  That  is  an  attempt  to  extend  the  doctrine  in 
Pickard  v.  Sears  Q)  much  farther  than  it  has  ever  been  carried.] 

It  might  well  go  to  that  length.  In  Meld  v.  Smith  (*),  a  she- 
riff had  levied  and  sold  goods  under  a  fi.  fa.,  and,  after  receiv- 
ing information  that  the  debtor  had  petitioned  the  Insolvency 
Court,  returned  fieri  feci;  and  it  was  held  that  he  was  bound 
by  that  return.  The  passage  above  cited  from  the  judgment  of 
Lord  Campbell  in  Bemmett  v.  Lawrence  (*)  is  much  in  favor  of 
the  present  plaintiff.  Two  courses  were  open  to  the  sheriff,  he 
might  either  have  returned  nulla  bona  or  have  interpleaded. 
He  adopted  neither.  Matters  subsequent  may  defeat  a  return, 
as  in  Siandish  v.  Boss  (*) ;  but  there  was  no  matter  subsequent 
in  this  case.  All  the  JEacts  were  known  to  the  defendant  when 
he  deliberately  made  his  untrue  return.  At  least  he  might  have 
applied  to  amend  it. 


CocKBURN,  C.J.  I  am  of  opinion  that  this  rule  must  be  dis- 
charged. The  action  is  founded  on  tort,  for  a  wrong  done  by 
the  sheriff  in  making  this  return,  which  was  in  one  sense  a  false 
return.  Now  the  rule  respecting  such  actions  against  a  sheriff 
is,  that,  not  only  must  a  wrongful  act  have  been  committed,  but 
damage  must  have  been  thereby  caused,  in  order  to  *en title  the 
person  injured  to  maintain  the  action.  That  ftmdamental  rule 
would  apply  here,  unless  the  present  case  is  shown  to  be  ex- 
cepted from  it  It  has  been  argued  that  this  being  an  action 
against  a  sheriff  for  a  false  return,  he  is  concluded  by  the  return 
he  has  made.  We  must  look  to  see  whether  there  is  any  suffi- 
cient authority  for  laying  that  this  case  forms  an  exception  to 
the  general  principle  governing  actions  of  this  chai:acter.     The 


(»)  8  Ad.  &  E.  at  p.  474. 
O  2  M.  &  W.,  388. 


O  15  Q.  B.,  1004 ;  20  L.  J.  (Q.  B.),  25. 
O  3  Ex.,  527. 
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authority  most  relied  upon  is  a  dictum  by  Lord  Campbell  in 
JRemmeii  v.  Lawrence  (*),  where,  I  would  remark  that,  it  was  alto- 
gether an  obiter  dictum,  and  quite  unnecessary  to  the  decision  of 
179]  the  case.  Therefore,  *although  respect  is  due  to  any- 
thing said  by  that  distinguished  judge,  yet  the  dictum  in  ques- 
tion will  not  bind  us  if  we  see  our  way,  on  principle,  to  a 
different  conclusion.  The  authorities  relied  on  as  supporting 
that  dictum  are  those  referred  to  by  Williams,  J.,  in  Levy  v. 
HaU  (*),  viz.,  MMmay  v.  Smith  {%  and  Clerk  v.  Withers  (*).  Now, 
in  MMmay  v.  Smith  (')  the  sheriff  had  suffered  goods  seized  under 
an  execution,  and  returned  by  him  as  of  a  certain  value,  to  be 
rescued  out  of  his  hands,  and  the  Court  held  that  a  scire  &cias 
lay  against  him  of  the  money  according  to  the  value  returned. 
It  was  there  argued  that  the  sheriff  is  in  no  case  chargeable  for 
the  debt  on  a  fieri  &cias,  unless  he  returns  that  he  has  the 
money  in  his  hands  ..."  Sed  non  allocatur ;  for  the  sheriff  by 
his  return  of  the  rescue  has  put  the  plaintiffs  to  the  end  of  their 
suit ;  for  they  cannot  sue  a  new  execution,  except  only  for  the 
surplus  of  their  debt,  over  and  above  the  160Z. ;  and  tiie  Court 
cannot  award  a  venditioni  exponas,  because  it  appears  that  the 
goods  are  out  of  the  sheriff's  hands :  33  Hen.  6,  86a.  There- 
fore the  plaintiffs  ought  to  have  a  writ  of  debt,  or  scire  facias, 
on  the  return  against  the  sheriff ...  or,  as  here,  otherwise  they 

are  without  remedy But  true,  it  is,  if  the  sheriff  do  not 

misbehave  himself,  he  is  not  chargeable  in  debt  or  scire  facias, 
unless  it  appears  by  his  return  that  he  has  the  money  in  his 
hands ;  as  if  he  returns,  ^  I  have  taken,  and  caused  to  be  seised 
into  my  hands,  goods  and  chattels  to  the  value  of  1602.,  which 
remain  in  my  hands  for  want  of  buyers;  *  there,  on  this  return, 
he  is  not  chargeable  in  debt  or  scire  facias,  because  he  has  not 
misbehaveci  himself,  but  has  done  his  duty,  for  there  is  no 
default  in  him."  Now  observe  what  follows.  "  But  it  is  other- 
wise  here,  for  he  has  suffered  the  goods  to  be  rescued  out  of  his 
hands,  which  is  a  great  fault  in  him.  Wherefore  the  judgment 
was  affirmed  as  aforesaid."  In  the  other  case  of  Clerk  v. 
yfithjers  (*),  Lord  Holt  said,  "  The  sheriff  is  answerable  for  the 
value  of  the  goods  after  he  has  seized  them,  and  is  bound  to 
sell  them  a1^  all  events,  and  he  is  bound  to  the  value  he  has 

0)  15  Q.  B.,  1004 ;  20  L.  J.  (Q.  B.),  25.        02  Wms.  Sauni,  848. 
O  29  L.  J.  (C.  P.),  at  p.  130.  •       O  2  lid.  Raym.,  1075. 
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returned  them  to  be  of.  And  though  the  goods  are  lost  or 
rescued  from  him,  he  is  bound,  not  to  that  value  which  they 
may  after  appear  or  be  found  to  be  of,  but  to  the  value  *he 
returned  them  to  be  of;  that  is  the  value  he  is  bound  to,  [180 
and  an  action  of  debt  lies  s^ainst  him  for  that  value.  And  that 
is  the  case  in  Saunders'  Reports  (2d  part,  848,  MUdmay  v. 
SmUh)y  and  by  the  same  reason  he  is  compellable  to  sell  tiiem 
according  to  that  value."  '  Both  those  cases  were  cases  of  scire 
facias,  and  ^either  was  like  the  present,  which  is  an  action  of 
tort;  therefore,  I  think  those  authorities  do  not  apply,  and  I 
find  no  ground  for  saying  that  the  tort  in  the  case  we  have  now 
to  consider  forms  any  exception  to  the  general  rule  already 
stated.  Here  it  is  clear  that  no  damage  was  sustained,  for  the 
moment  it  was  ascertained  that  the  bill  of  sale  Vas  bona  fide 
and  valid,  no  matter  what  the  return  of  the  sheriff  had  been,  the 
goods  were  not  f^ailable,  they  could  not  have  been  sold  for  the 
benefit  of  the  plaintiff,  tile  execution  creditor,  and,  therefore, 
he  has  hot  suffered.  It  may  be  that  the  sheriff  is  to  some 
degree  blameable  for  hiving  taken  the  course  of  making  this 
return,  or  for  not  adopting  the  usual  and  plainly  available 
remedy  of  interpleading ;  but  we  are  not  to  consider  how  far 
the  sheriff  is  open  to  reprehension  on  that  account  The  ques- 
tio6  is  whether  the  present  case  has  been  shown  to  be  any  ex- 
ception to  the  general  rule  in  actions  of  tort  brought  against  a 
sheriff  I  find  no  iauthority  for  saying  that  it  is^  and  the  rule 
must  therefore  be  discharged. 

« 

Blackburn,  J.  I  am  also  of  opinion  that  the  rule  must  be 
discharged.  An  action  against  •  sheriff  for  a  false  return  will 
not  lie  unless  actual  damage  has  been  caused  to  the  plaintiff; 
and  in  the  present  case,  on  the  finding  of  the  jury  that  the  goods 
seized  were  not  the  debtor's  goods,  there  Fas  no  damage,  and 
the  action  will  not  lie.  But,  then,  was  the  sheriff  estopped  by 
his  return  ?  The  general  rule  is,  that  what  a  man  says  is  evi- 
dence against  him,  and  nothing  more.  He  may  show  that  what 
he  said  was  a  wilful  untruth.  Nevertheless  there  are  a  good 
many  cases  in  which  a  man  is  not  permitted  to  contradict  his 
assertions,  and  in  which  he  is  precluded,  or,  in  technical  lan- 
guage, estopped  from  doing  so ;  as  in  the  cases  of  Pickard  v. 
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Sears  (^)  and  Freeman  v.  Cooke  (^.  But  I  do  not  see  anything  to 
bring  lius  return  of  the  sheriff  tiiat  the  goods  seized  were  goods 
181]  ^f  ^®  debtor, —  a  mere  averment  preliminary  *to  his 
answer, — within  the  principle  of  estoppel,  and  I  do  not 
understand  why  the  fact  of  his  being  sheriff  should  make  it 
operate  as  an  estoppel.  -Where  the  sheriff  has  made  a  return 
by  which  he  shows  a  state  of  things  such  as  that  the  plaintiff  is 
entitled  to  receive  the  money,  there  the  question  is  quite  a 
different  one,  for  the  sheriff  says  he  has  money  in  his  hands 
belonging  to  the  plaintiff.  The  plaintiff,  according  to  the  record 
as  it  tiien.  stands,  is  entitled  to  have  the  money.  Mildmay  v. 
Smith  (^y^BA  not  an  action  for 'false  return.  The  sheriff  had 
returned  that  he  did  seize  goods  of  the  debtor,  and  should  have 
levied  the  delW,  but  that  they  were  rescued  out  of  custody. 
The  plaintiffs  brought  an  action  on  scire  facias,  and  the  Court 
of  Common  Pleas  held  that  the  sheriff  was  boittid  by  his  return, 
and,  consequently,  that  th^  plaintiffs  were  entitled  to  have  ex- 
ecution against  him  for  the  value  of  the  goods,  as  he  should 
have  been  prepared  with  sufficient  force  to  resist  those  people 
who  came  to  the  rescue.  Then  error  was  brought,  audit  could 
not  be  denied  that  the  return  was  bad,  but  an  attempt  was  made 
to  impugn  the  judgment  of  the  Court  below,  because  credit  had 
been  given  for  the  value  of  the  goods,  as  returned  by  the  sheriff'; 
to  which  the  answer  of  the  Queen's  Bench  in  effect  was,  "  He 
has  by  his  own  fault  put  the  plaintifb  to  an  end  of  their  suit; 
for  they  cannot  sue  a  new  execution,  except  only  for  the  surplus 
of  their  debt  over  and  above  the  sum  returned,  and  we  cannot 
order  the  goods  to  be  sold  because  they  are  out  of  the  sheriff's 
hands."  And  so  on  those  proceedings  the  sheriff  was  estopped. 
That  seems  reasonable  enough.  Again,  the  case  of  Clerk  v. 
Withers  (*)  related  to  quite  a  different  matter :  Lord  Holt  there, 
considering  the  effe^ct  of  the  execution  creditor  dying  after 
seizure  and  before  sale,  points  out  that  the  position  of  the 
creditor  was  altered  by  the  goods  having  been  seized :  for  that 
lie  had  no  further  remedy  against  the  judgment  debtor,  but 
must  proceed  against  the  sheriff,  who  was  bound  to  sell  the  goods, 
and  was  bound  to  the  value  he  had  stated  them  to  be  of  in  his 
return,  and  was  not  hindered  from  selling  by  the  death  of  the  exe- 

O  6  Ad.  &  B.  at  p.  474.  (»)  2  Wms.  Saund.,  848. 

O  2  Ex.,  654.  O  2  Ld.  Raym.,  1075. 
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cation  creditor.  And  MMmay  v.  Smith  (^)  was  cited.  Neither 
of  those  cases  are  authorities  for  saying  that  the  present  defendant 
was  estopped  by  his  return.  Then  in  Bemmett  v.  Ixiwrence  (^ 
is  a  *passage  which  is  the  only  authority  supporting  [182 
the  argument  for  the  plaintiflEl  Lord  Campbell,  C.J.,  is  re- 
ported to  have  said  that  if  the  sheriff  had  returned  that  he  had 
got  the  debtor's  goods,  he  would  have  been  estopped.  The 
observation  may  possibly  have  been  misunderstood,  but  more 
probably,  the  learned  judge  in  forgetfdlness  used  inaccurate 
language.  The  dictum  was  cited  in  the  case  of  Levy  y.  Sale  (^, 
by  Williams,  J.,  whose  observations  merely  show  that  he  had 
not  made  up  his  mind  that  Lord  Campbell  was  not  right.  But 
the  two  cases  he  cited  do  not  support  the  dictum,  nor  do  I  see 
any  principle  upon  which  it  could  be  supported.  I  am  therefore 
of  opinion  that  this  rule  must  be  discharged, 

Mbllor,  J.  I  am  of  the  same  opinion.  When  the  rule  was 
moved  we  thought  it  should  not  be  granted,  but  Bemmett  v. 
Lawrerwe  (*)  was  cited,  and  we  gave  this  opportunity  for  examin- 
ing the  dictum  upon  which  the  plaintiff's  counsel  mainly  relied. 
I  do  not  regret  that  we  did  so,  as  the  question  has  now  been 
thoroughly  discussed,  and  we  find  the  authorities  satisfactorily 
show  that  in  actions  such  as  this  against  a  sheriff  there  is  no 
exception  to  the  ordinary  rule  that  not  only  must  a  tort  have 
been  committed,  but  actual  damage  must  have  resulted  there- 
from in  order  to  entitle  the  plaintiff  to  recover.  There  was,  in 
this  case,  no  damage,  and  consequently  the  rule  must  be  dis- 
charged. 

Bvle  discharged. 

Attorney  for  plaintiff:  J.  Briggs. 
Attorneys  for  defendant :  Bobbison  ^  Preston. 

Q)  a  Wmfl.  Saund.,  843.  0 15  Q.  B.,  1004;  30  L.  J.  (Q.  B).,  35. 

0  39  L.  J.  (C.P.)  at  p.  130. 
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196]  *[In  the  Exchbqubr  Ohambbb.] 

Nov.  17, 1871. 

MOUNTSTBPHEN  V.  LaKEHAN. 

Law  Beporte,  7  Queen'i  Beach,  196. 

Statute  of  Fraud$  (29  Oar,  2,  0.  8)  «.  4:--Promiae  to  he  cmui»rMef<yr  deht  qf 
Johother^JBndenoe  of  Promise  to  he  PHmarUy  liable. 

The  plaintifFhad  been  employed  to  oonBtrnct  a  main  sewer  by  a  local  boaid  of 
health,  of  which  the  defendant  was  chamnan.  When  the  sewer  was  nearly 
completed  the  board  gave  notice,  under  11  &  12  Vict.  c.  63*  s.  69,  to  the  oecuiMeiB 
of  the  adjoining  houses,  to  connect  their  drainage  within  twenty-one  days,  or  the 
board  would  do  the  work  at  their  expense.  Before  the  twenty-one  days  had  ex- 
pired, the  plaiatifr,  having  completed  the  sewer,  wm  about  to  leave  the  place 
with  his  carts,  &c.,  when  the  ^fendant  sent  after  him,  and  the  following  con- 
versation took  place.  The  defendant  said, "  What  objection  have  you  to  making 
,  the  connections  ?  "  The  plaintiff  replied, "  I  have  none,  if  you  or  the  board  will 
order  the  work,  or  become  responsible  for  the  payment."  The  defendant  replied, 
"  Qo  on  and  do  the  work,  and  I  will  see  you  paid."  The  phuntifr  accordingly 
did  the  work  under  the  superintendence  of  the  surveyor  of  the  board ;  and  sent 
in  the  account  to  the  board  debiting  them  with  the  amount.  The  board  refused 
payment  on  the  ground  that  they  had  not  authorized  the  order;  and  after  more 
than  two  years,  the  account  being  still  unpidd,  the  plaintiff  made  a  nTRit^  and 
brought  an  action  against  the  defendant. 

The  above  evidence  having  been  given  by  the  plaintiff,  the  defendant  denied 
that  any  conversation  of  the  kind  deposed  to  ever  took  place ;  the  jury  found 
that  it  did  take  place,  and  a  verdict  passed  for  the  plaintiff,  leave  being  reserved 
to  enter  a  nonsuits 

The  Court  of  Queen's  Bench  made  fhe  rule  absolute  to  enter  a  nonsuit^  on  tlie 
ground  that  the  conversation  didjiot  amount  to  an  undertaking  of  the  defendant 
to  be  primarily  liable  for  the  work ;  but  only  to  a  promise  that  if  the  fiaintiff 
would  do  the  work  on  the  credit  of  the  board,  the  defendant  would  pay  if  the 
board  did  not,  and  that  this  was  a  promise  to  be  answerable  for  the  debt  of 
another  person  within  s.  4  of  the  Statute  of  Frauds,  and  not  being  in  writing 
could  not  be  enforced.    On  appeal : — 

The  Court  of  Exchequer  Chamber  reversed  the  judgment,  on  the  ground  that 
there  was  evidence  on  which  the  jury  might  have  found  that  the  defendant 
agreed  to  be  primarily  liable. 

*  Appeal  by  the  plaintiff  from  the  decision  of  the  Court  of 
Queen's  Bench,  making  absolute  a  rule  to  enter  a  nonsuit. 
The  following  is  the  substance  of  the  pleadings  and  case : — 
First  count :  That  defendant  was  chairman  of  the  local  board 
of  health  of  Brixham,  and  in  consideration  that  plaintiff  would 
do  certain  work  for  the  board  at  request  of  defendant,  as  and 
assuming  to  be  agent  of  the  board,  defendant  promised  plaintiff 
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tha#he  was  aathorized  by  the  board  to  make  such  reqiiest ;  that 
♦plaintiff  did  the  work  accordingly,  but  defendant  turned  [197 
out  not  to  be  authorized,  and  plaintiff  was  unable  to  make  .the 
board  pay. 

Second  count :  Alleging  defendant's  promise  to  be  that  he 
would  procure  a  contract  from  the  board,  whereby  they  should 
be  bound  to  pay  for  the  work. 

Money  counts :  For  work  and  labor,  &c. 

Count,  added  at  the  trial,  alleging  defendant's  promise  to  be 
that,  in  consideration  that  plaintiff  would  do  the  work  for  the 
board,  defendant  promised  to  pay  for  the  work,  if  the  l)oard 
should  at  any  time  refuse  to  pay. 

Pleas  to  the  money  counts :  ^Tever  indebted,  and  to  the  other 
counts,  1.  That  defendant  did  not  promise  as  alleged,  2.  That 
plaintiff  did  not  do  the  work  alf  defendant's  request  as  alleged. 

At  the  trial  before  Kelly,  C.  B.,  at  the  Devon  Summer  Assizes, 
1870,  the  foUowing  fiEWJts  were  proved: — The  defendant  was 
chairman  of  the  Brixham  Local  Board  of  Health.  The  plaintiff, 
a  builder  and  contractor,  was  employed,  in  1866,  by  the  board 
to  construct  certain  main  sewage  works  in  the  town.  On  the 
19th  of  March,  1866,  notice  was  given  by  the  board  under  the 
Public  Health  Act,  1848  (11  &  12  Vict  c.  68),  s.  69,  to  the  own., 
ers  of  certain  houses  to  connect  their  house  drains  with  the 
mfdn  sewer  within  twenty-one  days.  Before  the  expiration  of 
the  twenty-one  days,  Hfcbert  Adams,  the  surveyor  of  the  board, 
proposed  to  the  plaintiff  that  he  should  construct  the  connections 
between  the  house  drains  and  the  main  sewer.  The  plaintiff 
said  that  he  was  willing  to  do  the  work  if  the  board  would  see 
him  paid.  On  the  Sfti  of  April,  that  is,  before  the  expiration 
of  the  twenty-one  days,  the  construction  of  the  connections  was 
commenced  by  the  plaintiff. 

The  plaintiff  stated  in  evidence  that  on  the  day  on  which  tiie 
construction  of  the  connections  was  commenced,  and  about  an 
hour  previous  to  the  commencement,  he  was  leaving  Brixham 
with  his  carts  and  men,  after  the  completion  of  the  main  sewer, 
when  Adams  stopped  him,  and  requested  him  not  to  go  away 
as  there  was  more  work  to  be  done.  The  plaintiff  asked  who 
was  to  be  responsible  for  the  payment,  and  Adams  said  that  the 
defendant  was  waiting  to  see  the  plaintiff  about  it  The  plaint- 
iff then  had  an  interview  with  the  defendant,  at  which  the 
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following  conversation  took  place :  The  defendant  said,  "  What 
198]  objection  have  you  *to  making  the  connections  ?  Plaint- 
iff said,  "  I  have  none ;  if  you  or  the  board  will  order  the*  work 
or  become  responsible  for  the  payment."  The  defendant  re- 
plied, "  Go  on,  Mountstephen,  and  do  the  work,  and  I  will  see 
you  paid." 

The  plaintiff  constructed  and  completed  the  connections  in 
question  in  the  months  of  April  and  May,  1866,  under  the 
general  superintendence  of  the  surveyor  of  the  board ;  and  the 
plaintiff,  on  the  5th  of  December,  1866,  sent  in  an  account  to 
the  board  debiting  them  with  the  amount  The  board  dis- 
claimed responsibility  on  the  ground  that  they  hiad  never 
entered  into  any  agreement  with  the  plaintiff,  nor  by  any  reso- 
lution or  order  authorized  any  officer  of  the  board  to  agree  with 
him  for  the  performance  of  the  Vork  in  question. 

The  plaintiff,  for  the  first  time,  on  the  20th  of  November, 
1869,  through  his  solicitor,  applied  to  the  defendant  for  pay- 
ment of  the  work,  and  the  defendant  having  refused  to  pay  him, 
commenced  this  action. 

At  the  close  of  the  plaintiff's  case,  the  counsel  for  the  defend- 
ant claimed  a  nonsuit  on  the  ground  that  there  was  no  evidence 
of  any  liability  on  the  part  of  the  defendant  The  learned  judge 
declined  to  nonsuit,  stating  his  opinion  there  was  evidence  to 
support  a  count  in  the  form  above  given,  and  which  he  gave  the 
plaintiff  leave  to  add.  % 

The  defendant's  case  was  then  elitered  upon,  and  the  defend- 
ant denied  that  any  conversation  of  the  kind  deposed  to  by  the 
plaintiff  had  ever  teken  place. 

The  Chief  Baron  left  it  to  the  jury  to  tey  whether  the  con- 
versation did  take  place ;  and  the  jury  returned  a  verdict  for 
the  plaintiff  for  the  amount  claimed. 

Leave  was  reserved  to  the  defendant  to  move  to  enter  a  non- 
suit, if  it  should  appear  that  there  was  no  evidence,  either  upon 
the  original  declaration  or  upon  the  declaration  as  amended, 
which  ought  to  have  been  left  to  the  jury. 

The  defendant  obtained  a  rule  accordingly,  to  enter  a  nonsuit, 
on  the  ground  that  there  was  no  evidence  of  any  original  lia- 
bility on  the  part  of  the  defendant  to  the  plaintiff  for  the  work 
to  be  done ;  or  for  a  new  trial,  on  the  ground  that  the  verdict 
was  against  the  evidence. 
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♦The  Court  of  Queen's  Bench  afterwards  made  the  rule  [199 
absolute  to  enter  a  nonsuit,  on  the  ground  that  the  defendant's 
engagement  did  not  amount  to  an  undertaking  to  be  primarily 
liable  for  the  work;  but  only  to  a  promise,  that  if  the  plaintiff 
wduld  do  the  work  on  the  credit  of  the  board,  the  defendant 
would  pay  if  the  board  did  not ;  and  that  this  was  a  promise  to 
be  answerable  for  the  debt  of  another  within  s.  4  of  the  Statute 
of  Frauds,  and  not  being  in  writing  was  void  (*). 

The  question  for  the  Court  of  Appeal  was,  whether  the  de- 
fendant is  entitled  to  Jpiave  a  nonsuit  entered. 

Nov.  28.  A.  Charles  {LopeSy  Q.C.^  with  him),  for  the  plaint- 
iff.. The  decision  of  the  Court  of  Queen's  Bench,  making  the 
rule  absolut^to  enter  a  nonsuit,  was  erroneous.  All  that  was 
left  to  the  jury  was,  whether  the  conversation  spoken  to  by  the 
plaintiff  took  place  or  not :  this  they  found  in  the  affirmative ; 
and  therefore  the  question  is,  what  was  the  contract  which  this 
conversation  evidenced,  coupled  with  the  other  circumstances 
of  the  case  ?  There  was  ample  evidence  from  which  the  jury 
might  have  found  either  an  original  liability  in  the  defendant, 
in  which  case  the  plaintiff  would  be  entitled  to  a  verdict  on  the 
added  count,  or^he  money  counts ;  or  else  there  was  evidence 
to  sustain  a  verdict  on  the  first  and  second  counts.  But  the 
main  argument  in  the  court  below  proceeded  on  the  question 
under  the  Statute  of  Frauds.  The  Court  were  wrong  in  hold- 
ing such  a  promise  to  be  within  s.  4  of  the  Statute  of  Frauds. 
In  order  to  make  a  contract  a  promise  to  be  answerable  for  the 
debt,  default,  or  miscarriage  of  another,  there  must  be  a  debt, 
default,  or  miscarriage  of  a  third  person,  for  which  that  person 
has  already  or  does  thereafter  become  liable,  and  it  is  not  suffi- 
cient, as  tiie  Court  of  Queen's  Bench  held,  that  the  promiser 
and  promisee  both  expect  that  by  possibility  a  third  party  will 
eventually  become  liable.  [OnHhis  point  he  cited  the  following 
authorities :  Chitty  on  Contracts,  8th  ed.,  p.  475 ;  2  Parsons  on 
Contracts,  p.  301 ;  Brown  on  the  Statute  of  l^auds,  ss.  11, 165, 
156  (2d  ed.) ;  Birkmyr  v.  Darnell  (*) ;  Read  v.  iTash  (') ;  Kirkham 
V.  Marler  (*) ;  Harris  v.  Huntbach  (") ;  Hargreaves  *v.  Par-  [200 

0)  Law  Rep.,  5  Q.  B.,  613.  (•)  1  Wile.,  805. 

(^  1  Sm.  L.  C,  374  (6th  ed.).  (*)  3  B.  &  A.,  613. 

(•)  1  Burr.,  373. 
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sons  Q) ;  Couturier  v.  Mastie  (^ ;  Cripps  v.  JSdrinoU  (^) ;  Ghreen  v. 
CressweU  (*) ;  Williams'  Notes  to  Saunders,  pp.  230-234 ;  and 
Goodman  Y.  Chase  {^ ;  but  the  judgment  of  the  Court  renders  it 
unnecessary  to  do  more  than  refer  to  them.]  Secondly,  the 
promise  of  the  defendant,  coupled  with  the  surrounding  cir- 
cumstances, proved  the  first  of  second  counts  within  the 
principle  of  OoUen  v.  Wright  {%  Simms  v.  Fatchett  (J),  and  Cherry 
V.  Colonial  Bank  of  Australasia  (^. 

Nov.  29.  H.  T.  Cole,  Q.C.  (Finder  with  him),  for  the  de- 
fendant.  The  contract  to  be  deduced  from  the  conversation, 
coupled  with  the  position  of  all  parties  at  the  time,  is,  that  the 
owners  or  occupiers  of  the  houses  were  the  parties  to  be  prima- 
rily liable,  and  the  promise  of  the  defendant,  "  l^will  see  you 
paid,*^  amounted  to  no  more  than  a  guarantee ;  Keaie  v.  Tem^ 
pk  (^.  Why  should  the  defendant  make  himself  primarily 
liable  ?  The  conversation  could  only  import  what  the  judges 
in  the  court  below  said  it  did.  [He  cited  notes  to  Birlcmyr  v. 
Darnell  Q^) ;  Throop  on  Verbal  Contracts,  vol.  i.,  cc.  7  and  8, 
pp.  214,  256 ;  Feckham  v.  Faria  (**).] 

Charles,  in  reply.  The  supposed  liability  of  the  householders 
would  put  the  contract,  of  the  defendant  precisely  on  the  same 
footing  as  the  supposed  liability  of  the  local  board,  which  was 
assumed  by  the  Court  of  Queen's  Bench ;  and  the  arguments 
already  addressed  to  the  latter  state  of  facts,  are  equally  appli- 
cable if  the  supposed  liability  be  that  of  the  householders ;  in 
either  case  it  is  not  within  the  Statute  of  Frauds. 

[WiLLBS,  J.  Suppose  this  to  be  put  down  in  writing,  but 
not  signed  by  C. :  "  A.  having  ordered  a  house  to  be  built  by 
B.,  B.  is  desirous  of  having  the  security  of  some  third  person, 
and  C.  is  willing  to  become  surety  for  A.,  and  requests  B.  to 
go  on  with  the  house  accordingly."  B.  builds  the  house ;  but 
it  turns  out,  when  the  house  is  built,  that  the  order  supposed 
201]  by  B.  and  C,  to  *have  been  given  by  A.,  was  not  by  A., 
but  by  X.,  who  had  no  authority  from  A.,  and,  consequently, 

0 18  M.  &  W.,  561,  670.  O  8  E.  &  B.,647 ;  27L.  J.  (Q.  B).,316/ 

O  8  Ex.  40 ;  23  L.  J.  (Ex.),  97.  O  7  B.  &  B.,  568 ;  26  L.  J.  (Q.*B.),  195. 

0  4  B.  &  S.,  414;  82 L.  J.  (Q.  B.),  881.  O  Law  Rep.,  8  P.  C,  24 
(«)  10  A.  &  B.,  458.  0 1  B.  &  P.,  158. 

0 1  B.  &  Aid.,  297.  (»«)  1  Sm.  L.  C,  274  (6th  ed.). 

(")  8  Doug.,  18. 
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there  was  no  liability  of  A.  The  contract  would  be  void,  in- 
dependently pf  the  Statute  of  Frauds,  because  C.  never  meant 
to  become  liable  unless  A.  was  primarily  liable ;  both  parties 
being  mistaken,  there  is  no  contract  at  all.] 

In  the  present  case  there  was  no  such  common  error ;  both 
parties  knew  that  neither  the  owners  nor  the  local  board  had 
given  any  orders  at  the  time  the  conversation  between  the 
plaintiff  and  defendant  took  place. 

WiLLBS,  J,  [after  going  minutely  through  the  facts  of  the 
case.]  At  the  time  the  conversation  took  place  it  was  known, 
both  to  the  plaintiff  and  the  defendant,  that  the  owners  were 
not;  liable,  and  had  not  interfered  in  the  matter.  The  plaintiff 
did  not  doubt  the  responsibility  of  the  board  in  respect  of  ability 
to  pay,  and  he  wanted  no  guarantee  for  this  work  any  more 
than  for  the  work  which  he  had  already  done  for  the  board; 
but  he  knew  he  had  not  got  the  order  of  the  board,  and  so  did 
the  defendant,  although  the  contrary  seems  to  have  been ,  as- 
sumed by  the  Court  of  Queen's  Bench.  Therefore,  it  is  pretty 
clear  that  the  meaning  of  the  conversation  could  not  be  that  the 
defendant  would  guarantee  payment  by  the  board ;  but  it  might 
mean  that  he  had,  or  would  obtain,  the  order  of  the  board,  in 
I  which  case  the  principle  of  OoUen  v.  Wrighi  Q)  would  apply,  and 
the  defendant  might  be  liable  on  the  first  or  second  count.  But 
it  was  competent  to  a  jury  to  find, —  and  I  need  go  no  further 
than  that,  though  I  think  it  would  have  been  the  proper  con- 
clusion to  draw, —  that  the  meaning  of  the  answer  of  the  de- 
fendant was  not  "  I  will  be  liable  as  surety  for  th^board,  if  they 
become  liable  to  you,"  making  the  contract  one  of  suretyship ; 
but  "  Whether  the  board  be  liable  or  not,  do  the  work  and  you 
shall  be  paid ;  "  that  is,  "  I  undertake  to 'pay  you  for  the  work, 
unless  you  shall  happen  to  be  paid  either  by  the  board  or  by  the 
owners,  assuming  they  come  forward  and  pay,  though  they  are 
not  liable."  That  appears  to  me  to  be  the  result  of  the  conver- 
sation. It  is  a  bargain,  therefore,  by  the  defi^dant  to  pay  for 
the  work,  though  it  was  known  that  there  was  no  person  liable 
at  the  time,  and  whether  a  third  person  should  become  liable 
in  future  or  not,  *that  is,  whether  or  not  there  was,  or  [202 
might  be,  a  third  person  -who  could  be  liable  for  a  debt,  or 

O  8  E.  &  B.,  647 ;  27  L.  J.  (Q.  B.),  215. 
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guilty  of  a  default  or  miscarriage  in  the  matter.  And  it  is  only 
in  respect  of  such  a  third  person  that  the  Statute  of  Frauds 
applies. 

The  leading  case  upon  the  application  of  the  Statute  of  Frauds 
has  generally  been  considered  to  be  Birkmyr  v.  Darnell  (*),  and 
in  the  note  to  Mr.  Evans's  edition  of  Salkeld's  Reports  it  is 
stated,  that,  "  from  all  the  authorities  it  appears,  conformably 
to  the  doctrine  in  this  case,  that  if  the  person  for  whose  use  the 
goods  are  furnished  is  liable  at  all,  any  other  person's  promise 
is  void,  except  in  writing."  I  think  that  may  very  well  be 
modified :  "  Or,  if  his  liability  is  made  the  foundation  of  a  con- 
tract between  the  plaintiff*  and  the  defendant,  and  that  liability 
fails,  the  promise  is  void :"  so  as  to  include  the  case  which  I 
put  to  Mr,  Charles  of  persons  wrongly  supposing  that  a  third 
person  was  liable,  and  entering  into  a  contract  on  that  supposi- 
tion. If,  in  such  a  case,  it  turned  out  that  the  third  person  was 
not  liable  at  all,  the  contract  would  fail,  because  there  would 
be  a  failure  of  t|iat  which  the  parties  intentionally  made  the 
foundation  of  the  contract.  The  lex  contractus  itself  would 
make  an  end  of  the  claim,  and  not  the  application  of  the  Statute 
of  Frauds,  whether  the  contract  was  in  writing  or  not,  and  whe- 
ther signed  or  not  The  law  of  contract  gives  you,  as  founda- 
tion, that  a  person  was  taken  to  be  liable,  and  that  the  suretyship  < 
was  a  suretyship  in  respect  of  that  liability.  Take  away  the 
foundation  of  principal  contract,  the. contract  of  suretyship 
would  fail.  Again,  if  there  was  a  contract  with  reference  to  a 
liability,  not  existing  at  the  time,  by  reason  of  the  debt  not  being 
due  at  the  time,  but  being  payable  in  futuro,  that  would  come 
under  the  word  default,  and  there  would  be  no  difficulty  about 
that.  So,  if  there  was,  a  contract,  "  If  A.  B.  will  employ  you  to 
do  work,  I  promise  to  become  surety  for  him  that  he  shall  pay 
you ;  '*  in  that  case  the  promise  would  clearly  come  within  the 
statute,  because,  although  there  was  no  liability  existing  at  the 
time  when  the  promise  was  made,  there  was  a  liability  contem- 
plated as  the  foundation  for  the  promise  of  the  defendant  It  was 
a  contract  of  suretyship  in  respect  of  a  liability  to  be  created ; 
but  if  the  liability  were  not  created,  there  again  the  lex  con- 
203]  tractus  would  prevail.  There  would  *be  the  condition 
precedent  to  the  arising  of  any  liability  as  surety,  that  there 

0-1  Salk.,  27. 
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should  be  a  principal  debtor  established.  In  all  these  cases,  no 
doubt,  one  agrees  thoroii^hly  with  what  was  laid  down  in  the 
Court  of  Queen's  Bench,  because  you  have  the  case  of  principal 
debt  contemplated  by  the  parties,  and  suretyship  founded  in 
respect  of  that  principal  debt  But  in  order  to  bring  the  case 
witMn  fhat  rule,  you  must  first  of  all  show  that  the  parties  did 
intend  that  there  should  be  a  principal  debtor.  In  this  case, 
seeing  that  the  parties  knew  that  the  board  was  not  liable,  and 
that  the  plaintiff  would  not  go  on  unless  he  had  the  board  or 
the  defendant  liable,  and  did  not  care  to  have  the  defendant  liable 
if  the  board  was  liable,  the  facts  seem  to  exclude,  and  the  jury 
might  well  find  that  they  excluded,  the  notion  of  the  defendant 
becoming  surety  for  a  Uability,  either  past,  present,  or  future, 
upon  the  part  of  the  board ;  and  they  might  look  upon  the 
defendant's  cgntract  as  a  contract  to  pay,  whether  the  board 
have  been,  are,  or  shall  be  liable  or  not:  "Do  that  work  now, 
and  you  shaU  be  paid  for  that  work."  So  that  it  is  a  case  of 
principal  liability.      * 

"We  were  asked  by  Mr.  Cole  to  look  at  a  variety  of  points  in 
this  case,  upon  which  he  suggested  that  the  true  result  ought 
to  be  a  new  trial,  and  not  the  discharging  of  the  rule  directing 
that  a  nonsuit  should  be  entered ;  but  the  arguments  upon  that 
head  appear  to  be  excluded  by  the  reservation  at  the  trial,  which 
was  to  enter  a  nonsuit,  if  it'  should  appear  that  there  was  no  evi- 
dence, either  upon  the  original  declaration  or  upon  the  declara- 
tion as  amended,  which  ought  to  hare  been  left  to  the  jury ; 
and  the  rule  was  to  enter  a  nonsuit,  on  the  ground  that  there 
was  no  evidence  of  an  original  liability  on  the  part  of  the  defend- 
ant 'No  objection  was  taken  to  the  form  in  which  the  question 
was  left.  Moreover,  the  question  for  the  opinion  of  the  Court 
of  Appeal  is  stated  to  be,  whether  or  not  the  defendant  is  entitled 
to  have  a  nonsuit  entered ;  that  is,  whether,  at  the  end  of  the 
plaintiff's  case,  the  Lord  Chief  Baron  would  have  been  justified 
in  directing  that  the  plaintiff  should  be  nonsuited. 

I  do  not  think  it  necessary  to  make  any  further  remarks 
upon  the  judgment  of  the  Court  below.  It  is  quite  clear  from  the 
report,  that  the  judgment  is  founded  upon  the  notion  of  such  a 
case  as  I  put  to  Mr.  Charles,  namely,  the  notion  that,  upon  the 
facts,  *the  parties  must  be  taken  to  have  supposed  the  ex-  [204 
istence  of  a  principal  contract  with  the  board,  or,  taking  Mr. 
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Cole's  view,  with  the  owners,  before  there  could  be  any  contract 
arising  with  the  defendant.  It  is  a  "  fupposed  liability.'*  The 
facts  are  such  that  the  jury  might  have  thought,  as  I  appre- 
hend, correctly,  that  it  was  a  supposed  non-liability  of  the  board 
that  led  to  what  took  place  between  the  plaintiff  and  the  defend- 
ant In  the  judgment  of  Mr.  Justice  Blackburn,  which  I  do  not 
presume  to  criticise,  except  for  the  purpose  of  finding  out,  as  I  am 
bound  to  do,  the  reasons  on  which  he  proceeded^  there  is  Urn 
passage :  '^  We  must  now  take  it  that  the  plaintiff,  when  he 
agreed  to  do  the  work,  thought  he  had  got  the  order  of  the 
board,  but  that  he  would  not  have  done  the  work  without,  in 
addition  to  the  order  of  the  board  through  their  chairman,  the 
personal  promise  of  the  defendant  himself  that  he  would  see 
him  paid."  I  am  not  at  all  criticising  the  law  as  laid  down 
there,  except  in  so  far  as  it  conflicts  with  Birkmyr  v.  Darnell  (*) ; 
bat  dealing  with  that  judgment  upon  the  question  of  fiict,  upon 
which  it  is  founded,  I  humbly  conceive  that  it  assumes  the  fetct 
differently  from  what  it  appears  upon  the  case  as  laid  before 
us.  It  assumes  that  the  plaintiff  thought  he  had  the  order  of 
the  board,  whereas  it  appears  upon  the  case  that  the  plaintiff 
would  not  go  on  because  he  thought  he  had  not  got  the  order 
of  the  board.  The  result  appears  to  be,  that  the  jury  might 
well,  upon  the  evidence,  have  found  an  original  liability  in  the 
defendant,  a  liability  not  falling  within  the  provision  of  the 
Statute  of  Frauds.  A  nonsuit,  therefore,  could  not  .have  been 
sustained,  and  we  are  bo^d  to  reverse  the  judgment. 

CflANNELL,  B.  I  agree  with  my  Brother  Willes  in  thinking 
that  the  judgment  of  the  Court  of  Queen's  Bench  must  be  re- 
versed, and  that  the  verdict  must  be  entered  for  the  plaintiff. 

EJBATiNO,  J.  I  am  of  the  same  opinion.  The  simple  question 
upon  which  I  deliver  an  opinion  is,  that  the  evidence  at  the 
trial  was  such  that  the  judge  might  have  left  to  the  jury  the 
question,  whether  there  was  an  undertaking  by  the  defendant 
in  the  nature  of  a  primary  Uability,  or  whether  the  defendant's 
undertaking  amounted  to  a  contract  of  suretyship  only,  such  as 
205]  would  *require  a  writing  under  the  Statute  of  Frauds.  Tt 
appears  to  me,  for  the  reasons  already  given  by  my  Brother 

(1)  1  Salk.,  27. 
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Willes  in  detail,  that  there  was  evidence  which  could  not  and 
onght  not  to  have  been  withheld  from  the  jury  as  evidence  of  a 
primary  liability.  The  Court  of  Queen's  Bench  appear  to  have 
gone  on  the  fact  that  there  was  no  such  evidence  th«t  ought  to 
have  beto  left  to  the  jury ,  and  held  that  the'  want  of  writing  to 
satisfy  the  Statute  of  Frauds  was  fatal  to  the  plaintiff's  ease. 

PiGOTT,  B.  I  cannot  say  that  I  have  not  felt  some  hesitation 
in  the  course  of  the  case,  but  in  the  result  I  have  come  to  the 
conclusion  that  there  was  evidence  which  the  Lord  Chief  Baron 
could  not  have  withdrawn  from  the  jury,  whether  the  defend- 
ant  did  give  aa  order  and  take  upon  himself  a  primary  liability 
to  pay  for  this  work.  The  words,  '^  I  will  see  you  paid,"  as  it 
seems  to  me,  may  mean  eith^  one  thing  or  the  other.  ^^  I  will 
see  you  paid,"  that  is,''  I  will  pay  you,"  or, "  You  shall  be  paid." 
But  I  do  not  ttahik  these  words  are  necessarily  to  be  taken  in 
the  sense  Mr.  Cole  contended  for,  as  meaning,  ^^  I  will  see  that 
somebody  else  pays  you,"  or  that  "  your  principal  debtor  pays 
jvou;  and  if  he  does  not,  I  vnll  be  the  surety  for  payment."  I 
ao  not  think  that  phrase,  "  I  will  see  you  paid,"  has  any  hard 
and  £ist  meaning  of  that  kind ;  it  must  depend  on  the  other 
frusts  of  the  case. 

Cleasby,  B.  I  have  come  to  the  same  conclusion.  We  are 
to  give  our  judgment  upon  the  case  as  stated  on  appeals  It  is 
stated  that  ^e  opinion  of  the  jury  was  .taken  whether  the  plaint- 
iff's  version  of  the  conversation  was  correct  or  not,  and  tiie  jury 
must  be  taken  to  have  found  that  it  was.  If  that  conversation 
did  take  place,^  then  at  the  termination  of  the  plaintiff's  case,  as 
has  been  pointed  out  by  my  Brother  WiUes,  there  was  evidence 
to  go  to  the  jury  of  a  primary  liability  on  the  part  of  the  de- 
fendant. It  is  very  unfortunate  that  a  case  should  turn  upon 
such  a  finding  of  the  jury,  whetiier  particular  words  were  made 
use  of  or  not,  four  or  five  years  ago.  Nothing  can  be  more  un- 
satisfactory tlian  attempting  to  decide  the  rights  of  parties  upon 
tiie  legal  conrtruetion  of  language,  referring  to  what  took  place 
SO  long  ago,  where  everything  may  turn  on  the  use  of  a  par- 
ticular word.  But  we  cannot  help  *that  in  this  case,  and  [206 
we  must  take  it  that  those  expressions  were  made  use  of.  Then 
what  we  have  to  deal  with  is  this  simple  question :  Does  that 
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conversation,  coupled  with  the  surrounding  circumstances, 
warrant  the  conclusion  that  the  defendant  intended  to  make 
himself  primarily  liable,  or  liable  only  in  the  fedlure  of  some- 
body else  who  was  the  principal  debtor  ? 

It  seems  to  me  quite  clear,  from  the  statement  in  the  case, 
that  there  was  no  question  whatever  about  the  employment  by 
the  occupiers.  The  plaintiff  would  have  nothing  to  do  with 
them.  It  is  quite  true,  as  Mr.  Cole  has  said,  that  in  one  sense 
he  wanted  to  be  guaranteed  against  them ;  but  in  reality  he 
would  not  take  them  as  his  employers  at  all,  and  therefore  he 
wanted  to  be  secure  of  payment,  in  case  the  work  was  done ; 
and  it  seems  to  me  that,  at  all  events,  the  conversation  amounted 
to  evidence  that  the  defendant  either  promised  that  the  board 
should  order  the  work,  or  ^'  you  may  take  it  as  my  order,  and 
I  will  see  you  paid ;"  and  this  was  quite  consistent  with  the 
plaintiff's  conduct  afterwards ;  because  he  took  it  as  an  assur- 
ance that  the  board  would  give  the  order,  as  the  defendant  was 
the  chairman  of  the  board.  It  is  not  necessary  to  refer  to  the 
authorities  at  all,  because  if  the  case  has  this  complexion  the 
authorities  do  not  apply.  I  think  that  the  conversation  is  quite 
capable  of  this  construction,  without  going  so  far  as  to  say 
that  is  the  construction  I  should  have  put  upon  it  That  being 
so,  I  think  we  must  discharge  the  rule  in  the  court  below. 

El^LLY,  C.B.  [who  had  been  absent  during  the  argument] 
Having  tried  this  cause  and  read  the  case  on  appeal,  I  must  say 
that  I  entirely  concur  with  the  judgment  pronounced  by  this 
Court. 

Judgment  reversed. 

Attorney  for  plaintiff:  O.  E.  Philbricky  for  W.  ^  C.  KUson^ 
Torquay. 

Attorneys  for  defendants :  Churchy  SonSj  ^  Clarke^  for  Francis 
^  JBaker^  Newton  Abbott. 

The  statute  of  f  raudB  relating  to  pro-  right  v.  Straw,  16  Verm,,  215 ;  Armstrong 

mises  to  answer  for  the  debt,  default,  y.  Fiora,  8  Monr,  (Ky),  48 ;  Mead  y. 

or  miscarriage  of  another,  applies  only  Keyee,  4  E,  D,  8mUh,  Com.  PL,  610. 

where  the  promissor  stands  in  the  rela-  Where  the  defendant  inquired  of  the 

tion  of  a  surety  for  some  third  person  plaintiff  the  terms  on  which  he  would 

who  U  the  prindpal  debtor.  let  G.  (his  nephew)  a  news  carrier,  haye 

Johnaan  Yj'Oiibert,iMU,  178;  Wain-  newspapers  to  sell,  and  on  being  told 
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the  terms,  said,  if  my  nephew  calls  for  14  2f.  H.,  157 ;  Downing  y.  Roberts,  85 

the  papers  I  will  be  responsible  for  the  Barb.,  464 ;  Briggs  y.  JBfoana,  1  S.  D. 

papers  he  shall  take,  it  was  held  that  Smith,  Com.  PI.,  192 ;  Chrdner  y.  Hop- 

this  was  an  original  and  absoltUe  oon-  kins,  5  Wend.,  23 ;  Quintard  y.  Dewolf, 

tract  on  the  part  of  the  defendant,  and  34  Barb.,  97 ;  Betker  y.  Diilman,  12%Abb, 

not  a  collateral  agreement,  for  the  debt  210,  21  Sow.,  445 ;  Poffor  y.  LegTiom, 

or  default  of  C.  and,  therefore  not  within  2  Bibb.  {Ky.),^;  Chopin  y.  Lofpham, 

the  statute  of  frauds.  20  Pick.,  467 ;  Codins  y.  Bffw,  10  Leighy 

Chase  y.  Day,  17  Johns.,114u  To  the  (Va,),  114;  ^otrM  y.  Lodane,  10  ^2a., 

same  effect,  see  PenneU  y.  P^Tito,  4B.D.  50 ;  Perrin  v.  Leaehman,  10  ^2a.,  140 ; 

iSmi^,  Com.  P;.^  642;  DevUn  v.  Wood-  Beaman  y.  StuseU,  20  F^,  505;   Ar- 

gate,  34  Par&.,  252 ;  Flanders  y.  CMitM,  &u<a:20  y.  Bawks,  20  FiS.,  588 ;  WaUaee 

1  2>tMr,  206;  Hartford  y.  Eiggins,  1  y.1F(>r<Aaf7i.25i<{M.,119;  ^a27y.  TFomI, 

^0910.,  441;  Oraham  y.  O^JiT^a,  2  ^o^,  4C7Aaiu2.(TFf9.),61;  PeareeY.BlagroDe, 

474;  TTi^^Mm  y.  Putt,  25  TF^tmI.,  886;  80 .^. £. <ft JZ^ 510 ;  Bandy. Mgher, 

StUiceU  y.  OUs,  2  SBte»,  148,  7  Abb.  11  (7i«4.  (ITaM.),  1 ;  Walker  y.  ^<?r«<w, 

Pra0.  Bep.,  481;  PtM&M  y.  ^O^n,  81  29  FiS.,226;  Moose y.  Wagner,! McCord 

Vermont,  681 ;  Upper  Locks  y.  AbboU,  (a.C.\  895. 
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♦The  IfoRTH  British  and  Mbrcantilb  Insurance  Company  v, 

25]  MOFFATT  AND  ANOTHER. 

Law  Reports,  7  Common  Pleas,  25. 

PoUcp  of  Fire  Inauranee — InsurdbU  Interegt — "Merchandise  in  Tru9t  or  ou 
Oom/misgion  for  which  the  Assured  a/re  responsible  " — Loss, 

A  policy  of  fire  insurance  expressed  the  insurance  to  be  on  "  xaerchandise  the 
assured's  own,  in  trust  or  on  commission  for  which  they  are  responsible  "  in  or 
on  certain  specified  warehouses,  vaults,  wharves,  &c.  Whilst  the  policy  was  in 
force  certain  chests  of  tea,  on  a  wharf  included  in  the  policy,  were  destroyed  by 
fire.  These  teas  had  been  deposited  in  bond  by  the  importer  with  the  wharfinger ; 
the  assured  had  purchased  them  from  the  importer,  and  the  warrants  had  been 
indorsed  in  blank  by  him  to  the  assured.  Before  the  fire  occurred  the  assured 
had  resold  the  teas  in  specified  chests  to  customers,  and  had  been  paid  for  them ; 
they  held,  however,  the  warrants  on  behalf  of  the  customers,  but  merely  for  the 
convenience  of  paying,  if  required,  the  charges  necessary  for  clearing  the  teas 
payable  by  such  customers : — 

Meld,  that  the  policy  applied  only  to  goods  belonging  to  the  assured,  or  for 
which  they  were  responsible,  and  the  property  in  the  teas  having,  at  the  time  of 
the  fire,  passed  to  the  purchasers,  they  were  then  at  the  purchasers'  risk,  and 
were  consequently  not  covered  by  the  policy. 

This  was  an  action  brought  by  the  plaintiffs  to  recover  from  . 
the  defendants  a  sum  of  686^.  13^.  7d.  which  the  plaintii&  alleged 
to  have  been  paid  by  them  to  the  defendants  in  excess  of  the 
sums  due  on  certain  policies  of  insurance,  and  which  the  de- 
fendants had  agreed  to. repay  to  the  plaintife  in  the  event  of 
that  allegation  being  well  founded. 
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By  consent  of  the  parties  a  case  was  stated  for  the  opinion 
of  the  Court,  without  pleadings,  the  substance  of  which  is  as 
follows : — 

The  plaintiffii  are  an  insurance  company,  and  the  defendants 
are  wholesale  tea  merchants,  carrying  on  business  in  the  city  of 
London.  In  the  year  1865  the  defendants  effected  two  policies 
of  insurance  with  the  plaintiff,  by  which  the  plain ti£&,  in  con- 
sideration of  an  annual  premium,  insured  from  loss  or  damage 
by  fire,  as  from  the  2dth  of  September,  1865,  subject  to  condi- 
tions in  the  policies  cont^ned,  to  an  amount  not  exceeding  on 
each  policy  3500^.,  "merchandise  (jute,  petroleum,  and  its 
products  excepted)  the  assured's  own,  in  trust  or  on  commission 
for  which  they  are  responsible,  in  or  on  all  or  any  of  the  ware- 
houses, vaults,  cellars,  '''sheds,  crane-houses,  wharves,  yards,  [26 
or  quays  belonging  to,  and  if  not  under  the  protection  of  a 
marine  policy  on  board  any  vessel  or  craft  at,"  certain  wharves 
in  the  said  policies  mentioned. 

Among  these  wharves  was  one  called  BeaFs  Wharf,  men- 
tioned in  both  the  policies. 

On  the  30th  of  October,  1865,  and  while  the  policies  were  in 
force,  a  fire  occurred  at  Beal's  Wharf,  and  by  that  fire  certain 
chests  of  tea,  which  had  been,  and  then  were  warehoused  there 
in  manner  hereinafter  mentioned,  were  either  consumed  or 
damaged.  The  defendants  thereupon  made  a  claim  under  the 
policies  in  respect  of  those  chests  of  tea.  The  plaintiffs  were 
not  satisfied  as  to  their  liability  to  the  whole  extent  of  the  claim 
BO  made,  but  paid  the  whole  amount  on  the  defendants  enter- 
ing into  the  abovementioned  agreement  to  repay  any  sum  which 
might  be  found  to  have  been  overpaid.  The  teas  damaged  or 
destroyed  by  the  fire  were  of  two  classes.  In  respect  of  one 
class  the  plaintifl^  admitted  their  liability,  and  did  not  seek  to 
recover  any  portion  of  the  sum  that  had  been  paid  in  respect 
of  them. 

The  second  class,  in  respect  of  which  the  repayment  of  the 
%\im  of  6362. 13^.  7d.  was  claimed,  consisted  of  teas  which  had 
been  warehoused  at  BeaPs  Wharf,  and  which  had  been  sold  by 
the  defendants  before  the  time  of  the  fire,  and  the  following 
were  the  facts  relating  thereto : — The  teas  had  been  originally 
deposited  in  bond  with  the  wharfingers  to  whom  BeaPs  Wharf 
belonged,  by  the  importers  thereof,  to  whom  the  wharfingers 

11 
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isBued  warrants  in  respect  thereof.  The  warrant  is  a  document 
acknowledging  that  certain  chests  of  tea  therein  specified  are 
deUverable  to  the  person  named  therein  or  his  assigns  by  in- 
dorsement,  and  the  bearer  giving  a  receipt  for  the  same.  Upon 
a  warrant  indorsed  by  the  person  named  therein  being  presented 
by  any  one  to  the  wharfingers,  and  upon  the  person  presenting 
it  signing  a  receipt  for  all  or  any  part  of  the  teas  contained 
therein,  and  upon  payment  of  the  duty  and  rent  due  thereon, 
if  any,  the  wharfingers  deliver  to  him  tbe  tea  for  which  the  re- 
ceipt is  signed.  It  is  not  the  practice  to  deliver  any  of  the 
teas  mentioned  in  the  warrant  without  the  production  of  it. 
The  wharfinger  knows  nothing  of  the  actual  ownership  of  the 
teas,  but  acts  upon  the  production  of  the  warrant  duly  indorsed. 
The  defendants  had  purchased  the  teas  from  the  ^importers, 
27]  ^^^  ^^ly  indorsed  the  warrants  in  blank  and  delivered  them 
to  tibe  defendants. 

Before  the  date  of  the  policies,  under  which  the  claim  of  the 
defendants  was  made,  the  defendants  had  sold  to  various  cus- 
tomers the  whole  of  the  teas  included  in  the  said  second  class. 
All  the  sales  were  of  certain  specified  chests,  and  were  made  by 
sample,  and  the  contracts  of  sale  were  verbal  and  not  reduced 
to  writing.  The  terms  of  such  salts  were  for  three  months 
open  credit,  or  for  cash  subject  to  discount.  The  purchasers 
had  power  to  pay  at  any  time  within  the  three  months,  deduct- 
ing discount  for  the  time  not  expired  of  the  said  credit  of  three 
months. 

A  further  term  on  such  sales  was  that  all  rent  due  to  the 
wharfingers  in  respect  of  the  teas  comprised  in  such  sales  up  to 
the  time  of  the  expiration  of  the  said  credit  should  be  borne  by 
the  vendors,  and  all  rent  becoming  due  subsequent  to  that  date, 
and  also  the  custom-house  duties,  should  be  borne  by  the  pur- 
chasers. 

Shortiy  after  each  of  the  said  sales  by  the  defendants,  and 
before  the  expiration  of  the  period  of  credit,  they  sent  to  each 
purchaser  an  invoice  stating,  among  other  things,  the  weights^ 
marks,  and  numbers  of  the  chests  bought  by  him,  and  the  price 
payable  in  respect  thereof.  The  period  of  credit  of  all  the  teas 
of  the  second  class  had  expired,  and  the  price  been  paid  to  the 
defendants  before  the  fire  occurred. 

The  ordinary  course  upon  sales  by  the  defendants  was  not  to 
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deliver  the  warrants  to  the  purchasers  but  to  retain  the  said 
warrants  in  their  own  possession  on  behalf  of  the  purchasers, 
and  to  perforin  for  the  purchasers  as  and  when  required  by 
them  whatever  was  necessary  to  get  the  teas  cleared  and  deli- 
vered, that  is  to  say,  to  pay  the  custom-house  duties  and  rent  due 
in  respect  of  the  goods,     ' 

This  course  was  pursued  with  respect  to  the  teas  included  in 
the  second  class,  and  at  the  time  of  the  fire  all  the  warrants  for 
the  teas  then  belonging  to  purchasers  remained  in  manner  and 
for  the  purposes  aforesaid  in  the  hands  of  the  defendants,  as  the 
defendants  had  not  then  been  required  by  the  purchasers  to 
clear  or  deliver  them  to  or  on  behidf  of  such  purchasers.  The 
carriage  of  the  goods  was  paid  by  the  purchasers. 

The  wharfingers  never  received  any  notice  of  the  sale  of  the 
teas  *to  the  defendants  by  the  importers,  or  of  the  sales  by  [28 
the  defendants  to  the  purchasers  from  them. 

There  was  due  to  the  wharfingers  in  respect  of  each  of  the 
chests  comprised  in  the  said  second  class  a  sum  of  money  as 
rent  for  warehousing  the  sanpie  after  the  purchase  thereof  by  the 
defendants  and  before  the  sale  thereof  by  the  defendants  to  their 
customers,  which  rent  was  impwd  at  the  time  of  the  said  sales 
and  said  fire,  and  was  a  charge  upon  the  said  teas  to  be  paid  by 
the  person  claiming  delivery  thereof  prior  to  delivery  by  the 
said  wharfingers. 

•  The  defendants  previous  to  the  fire  had  made  entries  in  their 
own  books  appropriating  to  each  customer  the  specific  chests 
of  tea  bought  by  him,  and  had  written  on  each  warrant  the  name 
of  the  purchaser  of  the*teas  therein  comprised. 

The  defendants  had  no  contract  with  the  purchasers  to  insure 
the  teas  against  loss  or  damage  by  fire,  or  to  be  repaid  by  the 
purchasers  any  premiums  in  respect  of  such  insurance,  nor  had 
the  defendants  in  fact  charged  the  purchasers  with  any  such 
premiums.  The  defendants  after  the  fire,  voluntarily  and  with- 
out the  knowledge  of  the  plaintifis,  paid  to  the  purchasers  the 
value  of  the  teas  in  various  sums,  making  together  the  sum  of 
6S61.  135.  7d.  The  question  for  the  Court  was  whether  the  de- 
fendants were  entitled  under  the  policies  to  be  paid  by  the 
plaintiffi  the  said  sum  of  636?.  135.  7d.  in  respect  of  loss  or 
damage  caused  by  the  said  fire  to  the  said  teas  included  in  the 
second  class. 
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Nov.  9.  H.  Matthews^  Q.  G.  (Holl^  with  him),  for  the  plaint- 
iflfe.  The  teas  in  question  were  not  the  property  of  the  assured. 
The  property  in  them  had  passed  to  the  purchasers.  The  de- 
fendants had  not  even  a  special  property  in  them.  The  war- 
rants were  only  retained  hy  the  defendants  on  the  purchasers^ 
behalf,  in  order  that  they  might  do  what  was  necessary  for  the 
purpose  of  clearing  the  teas.  The- purchasers  might  call  for  the 
warrants  at  any  moment,  and  the  defendants  would  be  bound 
to  give  them  up.  Neither  were  these  goods  held  in  trust  by 
the  defendants ;  they  were  under  no  responsibility  in  respect 
of  them.  1  he  true  construction  of  the  policy  is  that  the  words 
"for  which  they  are  responsible,"  apply  both  to  goods  "in 
trust"  and  "on  commission."  The  obvious  intention  of  the 
29]  policy  is,  that  the  insurance  should  *only  be  on  goods,  the 
loss  of  which  would  cause  damage  to  the  assured.  The  defend- 
ants could  suffer  no  damage  by  the  loss  of  these  teas,  and,  con- 
sequently, had  no  insurable  interest  in  them. 

[He  cited  Seagrave  v.  Urdon  Marine  Insurance  Co.  (*) ;  Waters 
V.  Monarch  Life  and  Fire  Assurance  Co.  (^ ;  London  wnd  North 
Western  By.  Co.  v.  Qlyn  (*) ;  PowUs  v.  Innes  (*).] 

Sir  J.  B.  Karslakey  Q.  C.  ( Watkin  WtUiams  and  Unierdawn  with 
him).  The  words  "for  which  they  are  responsible,"  in  the 
policy,  only  apply  to  those  immediately  antecedent,  viz.,  "  on 
commission."  These  goods  come  within  the  expression  "  in 
trust."  The  warrants,  which  represent  the  possession  of  iil^e 
goods  just  as  the  key  of  a  warehouse  in  which  goods  are  de- 
posited would,  were  still  in  the  defendants'  possession.  They 
had  duties  in  the  ordinary  course  of  business  to  perform  in  re- 
spect of  the  goods,  for  the  purpose  of  enabling  the  purchasers  to 
receive  delivery.  It  is  not  necessary  in  such  a  ca^e  in  order  to 
have  an  iiisurable  interest,  that  the  persons  interested  should  be 
responsible  for  the  goods.  Though  there  was  no  obligation  to 
insure,  the  assured  would  be  trustees  of  the  amount  recovered 
on  the  policies  for  the  owners.  See  Waters  v.  Monarch  Life 
Assurance  Co.  (*) ;  and  London  and  North  Western  By.  Co.  v. 
Glyn  (^),  These  policies  must  be  read  in  connection  with  the 
nature  of  the  tea  trade.    It  would  be  impossible  to  insure  goods 

0)  Law  Rep.,  1  C.  P.,  805, 820.  (*)  1  E.  &  E.,  052 ;  28  L.  J.  (Q.  B.)/ 

O 5  E.  &  B.,  870;  25  L.  J.  (Q.  B.),    188,  102. 
102.  O  11  M.  &  W.,  10. 
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at  all  under  the  circumstances  in  this  case,  unless  they  are  held 
to  be  covered  by  a  policy  of  this  description.  The  interests  in 
the  teas  are  constantly  shifting.  These  are  intended  to  be 
floating  policies  kept  up  for  the  benefit  of  the  parties  who  may 
become  interested  in  the  goods  insured. 

Our.  ado.  mU. 

Nov.  25.  The  judgment  of  the  Court  (Willes,  Keating,  and 
Brett,  JJ.),  was  delivered  by 

Keating,  J.  This  was  a  special  case,  stated  between  the 
parties,  for  the  purpose  of  having  it  decided  whether  the  plaint- 
i£&  can  recover  from  the  defendants  a  sum  of  6362.  13^.  7<2., 
alleged  by  them  to  have  been  paid  to  the  defendants  in  excess 
of  the  sums  due  *on  certain  policies  of  insurance,  and  which  [30 
the  defendants  agreed,  in  the  event  of  that  allegation  being  well 
founded,  to  repay  to  the  plaintiffs. 

The  policies  in  question  were  dated  the  ISth  of  October,  1866, 
and  in  consideration  of  an  annuAl  premium  the  plaintifis  insured 
from  loss  or  damage  by  fire  the  property  thereinafter  described, 
^^  not  exceeding  the  sum  specified  as  applicable  to  the  several 
articles,  viz.,  85002.,  Three  thousand  five  hundred  pounds,  on 
merchandize  (jute,  petroleum,  and  its  products,  excepted),  the 
assured's  own,  in  trust,  or  on  commission,  for  which  they  are 
responsible,  in  or  on  all  or  any  of  the  warehouses,  vaults,  ships," 
&c.,  or  other  places  specified,  and  certain  wharves^  including 
BeaPs  Wharf. 

Whilst  the  policies  were  in  force  a  fire  occurred  at  Seal's 
Wharf  in  the  policy  mentioned,  and  consumed  certain  chests  of 
tea,  which  form  the  subject  of  the  present  litigation.  Those 
teas  had  been  deposited  in  bond  by  the  importer  with  the  wharf- 
inger to  whom  Seal's  Wharf  belonged,  and  who  issued  war- 
rants for  the  same,  deliverable  to  the  depositor  or  his  assigns, 
by  indorsement  thereon.  The  defendants  had  purchased  the 
teas  from  the  importer,  who  indorsed  to  them  the  warrants  in 
blank.  The  defendants  before  the  fire  occurred  had  resold  the 
teas  in  specified  chests  to  customers,  and  had  been  paid  for  the 
same ;  they  held,  however,  the  warrants  on  behalf  of  such  cus- 
tomers, but  merely  for  the  convenience  of  paying,  if  required 
to  do  so,  the  charges  necessary  to  clear  the  teas,  such  as  custom- 
house dues  and  rent,  payable  by  the  vendees.    Under  these 
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circumstances,  therefore,  stated  in  the  present  case,  we  are  of 
opinion,  that  before  and  at  the  time  of  the  fire,  the  property  in 
the  teas  had  passed  to  the  vendees,  and  that  the  teas  remained 
at  their  risk,  and  not  at  the  risk  of  the  defendants,  who  had  no 
longer  any  interest  in  them,  or  responsibility  to  the  vendees  in 
respect  of  them  in  case  of  fire. 

But  it'was  contended  on  behalf  of  the  defendants  that  even 
supposing  that  to  be  the  case,  still  the  policy,  being  a  floating 
policy,  covered  the  goods  in  question  as  goods  in  trust,  and  that, 
therefore,  the  defendants  were  liable  to  pay  their  fall  value,  and 
the  cases  of  "WaUrs  v.  M(march  Inmrarhce  Co,  Q,  and  London  and 
31]  *North  Western  By.  Oo.  v.  Glyn  (*)  were  relied  on  in 
support  of  that  contention.  In  those  cases,  goods  held  by  the 
plaintiffs  as  bailees  were  insured  by  them  under  policies  the 
conditions  of  which  provided  that  goods  held  in  trust  would 
not  be  covered  by  the  policies  unless  they  were  insured  as 
such.  The  goods  accordingly  were  insured  expressly  as  goods 
held  in  trust  by  the  assured.  The  offices  contended,  that  as  the 
plaintiffs,  as  bailees,  had  no  insurable  interest  in  the  goods 
beyond  their  liens  respectively,  they  could  only  recover  to  the 
amount  of  such  liens.  But  the  Court  held  in  each  case  that  the 
plaintiffs  were  entitled  to  recover  to  the  fall  amount  insured, 
and  intimated  that  the  excess  beyond  the  personal  interest  of 
the  assured  would  probably  be  held  in  trust  for  the  parties 
really  interested,  though  unaware  of  the  insurance  having  been 
effected.  If,  therefore,  the  words  in  the  present  policy  had  been 
similar  to  those  in  the  policies  referred  to,  we  should  have 
thought  the  cases  were  authorities  in  favor  of  the  defendants' 
view,  notwithstanding  that  they  had  no  interest  even  amount- 
ing to  a  lien  upon  the  goods  in  question ;  but  it  will  be  observed 
the  wording  in  the  present  policy  is  essentially  different,  for 
whilst  in  the  cases  referred  to  the  insurance  extended  to 
"  goods  in  trust  or  on  commission  "  generally,  in  the  present 
case  it  is  expressly  limited  to  "  goods  in  trust  or  on  commission, 
for  which  they  (the  assured),  are  responsible."  In  London  and 
North  Western  Ry.  Go.  v.  Glyn  (3),  Erie  and  Hill,  JJ.,  had  thrown 
out  that  if  insurance  companies  wished  in  future  to  limit  their 
responsibility  to  the  responsibility  of  the  assured,  they  must 
employ  express  words  to  that  effect    It  seems  to  us  that  the 

0)  5  E.  &  B.,  870 :  26  L.  J.  (Q.  B.),  102.     O  1  E.  &  E.,  652 ;  25  L.  J.  (Q,  B.),  188. 
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present  plaintijBb  have  done  so  in  this  policy,  and  have  expressly 
limited  their  liability  to  such  goods  as  were  held  in  trnst  by  the 
assured,  and  for  which  they  were  responsible.  It  follows  that 
the  goods  in  question  for  which  the  assured  were  not  responsi- 
ble were  not  covered  by  the  policy,  and  consequently  that  the 
plaintiSs  are  entitled  to  the  judgment  of  the  Court 

Judgment  far  the  plairUiffs. 

Attorneys  for  plaintiflfe :  Clements. 

Attorneys  for  defendants :   WUUmghby  ^  Ooz^ 


Nov.  8, 1871 

*Pappa  v.  Rose.  [32 

*Law  Reports,  7  Common  Pleaa,  82. 

Arfd^ctUon — Broker  made  Beferee  to  determine  whether  or  not  Goods  wre  of  ike 

QualUy  eontractedfor. 

The  defendant,  as  broker,  made  a  contract  for  the  plaintiff,  as  follows:  — 
"  Oct.  26, 1869.  Sold  by  order  and  for  account  of  Mr.  D.  Pappa,  to  my  principals, 
Messrs.  S.  H.  &  Son,  to  arrive,  500  tons  Black  Smyrna  raisins — 18^  growth — 
fair  average  quality  in  opinion  of  selling  broker —  to  be  delivered  hre  in  London — 
at  22«.  per  cwt.  D.  pd.    Shipment,  November  or  December,  1889,"  &c. :  — 

Held,  that  the  defendant  was  in  the  nature  of  an  arbitrator  to  determine  be- 
tween the  parties  any  difference  which  might  arise  as  to  the  quality  of  the  raisins 
tendered  in  fulfilment  of  the  contract ;  and,  conlequently,  that  he  was  not  liable 
to  an  action  for  not  having  exercised  reasonable  care  and  skill  in  coming  to  a 
decision, — it  being  conceded  that  he  had  acted  bona  fide  and  to  the  best  of  his 
judgment. 

Qwere,  whether  the  contract  was  satisfied  by  the  tender  of  raisins  of  "  fair 
average  quality  "  generally,  or  whether  it  required  that  they  should  be  of  fair 
average  quali^  of  the  growth  of  1869  ? 

Thb  first  count  of  the  declaration  stated  that  the  plaintiff  re- 
tained and  employed  the  defendant,  as  selling  broker,  for 
reward  payjtble  by  the  plaintiff  to  the  defendant  in  that  behalf, 
to  sell  certwn  goods  for  the  plaintiff*,  to  wit,  raisins,  upon  the 
terms  of  a  certain  sale-note  in  the  words  and  figures  following, 
that  is  to  say,  "  29  Mincing  Lane,  London,  26  October,  1869. 
Sold  by  order  and  for  account  of  Mr.  D.  Pappa,  to  my  princi- 
pals, Messrs.  S.  Hanson  &  Son,  to  arrive,  500  tons  Black  Smyrna 
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raisins  — 1869  growth  —  fair  average  quality  in  opinion  of  sell- 
ing broker  —  to  be  delivered  here  in  London  —  at  225.  per  cwL 
D.  pd.  Shipment,  November  or  December,  1869.  If  not  deli- 
vered buyer  to  be  allowed  Is.  per  cwt.  In  bags.  Bags  included 
in  weight.  Customary  allowances.  Discount  1  per  cent. 
Prompt  two  months  from  date  of  final  landing :  "  and  in  con- 
sideration thereof  the  defendant  promised  the  plaintiff  that  he 
the  defendant  would  use  due  care,  skiU,  and  diligence  in  and 
about  the  said  sale  by  the  defendant,  and  in  acting  as  the  selling 
broker  within  the  meaning  of  the  contract,  and  in  and  about 
sampling  and  examining  the  goods  in  order  to  form  a  just  and 
correct  opinion  of  the  same,  within  the  meaning  of  the  contract, 
and  in  declaring  the  same  as  between  the  plaintiff  and  the 
buyer :  That  the  defendant  accepted  the  retainer  and  *entered 
33]  upon  the  employment;  and  that  all  conditions  precedent 
were  fulfilled,  &c.,  to  entitle  the  plaintiff  to  have  the  defendant 
exercise  due  care,  skill,  and  diligence  in  sampling  and  examining 
the  goods  in  order  to  form  a  just  and  corrfect  opinion  of  the 
same,  and  in  declaring  the  same  as  between  the  plaintiff  and  the 
buyer,  and  to  sue  the  defendant  for  the  breach  thereinafter 
complained  of:  Yet  the  defendant  so  unskillfully  and  negli- 
gently conducted  himself  in  and  about  the  sampling  and  examin- 
ing the  goods,  and  in  forming  and  declaring  his  opinion  thereon, 
that,  although  the  goods  were  Black  Smyrna  raisins  of  1869 
growth,  fair  average  quality,  yet  the  defendant  declared  his 
opinion  that  the  same  were  not  of  fair  average  quality  within 
the  nieaning  of  the  contr&ct ;  by  reason  whereof  the  buyers  of 
the  goods  refuse  to  accept  delivery  of  them,  and  the  plaintiff 
was  unable  to  enforce  the  contract  of  sale  against  the  buyers. 
Second  count,  that  the  plaintiff  retained  and  employed  the 
defendant  as  selling  broker  to  sell  certain  goods  for  the  plaintiff 
as  and  upon  the  terms  in  the  first  count  mentioned ;  that  the 
defendant  accepted  the  retainer  and  entered  upon  the  employ- 
ment, and,  in  consideration  thereof,  promised  the  plaintiff  that 
he  would  carefully  examine  the  goods,  and  would  exercise  his 
judgment  justly  and  feirly  in  order  to  form  and  declare  his 
opinion  thereon,  as  selling  broker,  within  the  meaning  of  the 
contract :  Averment  of  performance  of  all  conditions  precedent, 
:&c. :  Breach,  that  the  defendant  did  not  carefully  examine  the 
jgoods,  nor  exercise  his  judgment  justly  and  fairly  thereon,  and. 
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although  the  goods  were  Black  Smyrna  raisins,  1869  growth, 
of  fair  average  quality,  the  defendant  declared  that  in  his 
opinion  they  were  not  fair  average  quality;  whereby  the 
plaintiff  suffered  damage  as  in  the  first  count  mentioned. 

Pleas, —  1.  That  the  plaintiff  did  not  retain  and  employ  the 
defendant  as  selling  broker,  and  he  did  not  promise  as  alleged. 
2.  A  denial  of  the  breaches. 

Issue  thereon. 

The  cause  was  tried  before  Bovill,  O.J.,  at  the  sittings  in 
London  after  Hilary  Term  last  The  making  of  the  contract 
set  out  in  the  declaration,  by  the  defendant,  as  selling  broker, 
was  proved.  It  was  also  proved  that,  on  the  17th  of  December, 
1869,  certain  *Black  Smyrna  raisins  ex  Fersmi^ — the  first  [34 
shipment  of  the  season, —  having  been  offered  in  part  fulfilment 
of  the  contract,  the  defendant,  after  examining  the  bulk,  gave 
the  following  certificate : — "  I  have  carefully  inspected  the  bags 
Black  raisins  ex  Persian^  lying  at  Red  Lion  and  Three  Cranes 
Wharf,  marked  S.  N.  I  am  sorry  to  find  I  must  reject  them, 
as  they  are  not  &ir  average  quality  of  1869  growth;"  and  that, 
on  the  10th  of  February,  1870,  certain  other  raisins  ex  Propcnlis 
and  Arabian  having  been  tendered  by  letter  of  the  plaintiff  dated 
the  9th,  the  defendant  certified  as  follows : — ^^  I  am  sorry  to  say 
I  must  decline  to  pass  the  Black  raisins  therein  offered  in  fulfil- 
ment of  my  contract  dated  26th  October  last,  they  not  being 
fair  average  quality  of  1869  growth." 

Several  witnesses  (firuit-brokers)  were  called,  who  proved  that 
the  raisins  offered  in  fulfilment  of  the  contract  were  not  of"  fair 
average  quality,"  and  therefore  were  properly  rejected.  But  it 
was  contended  on  the  part  of  the  plaintiff  that  the  article  con- 
tracted for  was  firuit  of  "  fitir  average  quality,  of  the  growth  of 
1869 ;"  and  there  was  evidence  to  show  that  the  growth  of 
Black  Smyrna  raisins  of  1869  was  exceptionally  bad,  and  that 
the  raisins  tendered  were  fair  average  of  that  particular  year's 
growth. 

There  was  no  evidence  to  show  that  there  was  any  recognized 
standard  by  which  to  estimate  the  fair  average  quality  of  Black 
Smyrna  raisins  generally,  or  the  average  of  any  given  number 
of  years, —  they  being  an  article  of  very  limited  demand  in  the 
London  market,  and  no  samples  of  the  different  years'  growths 
being  kept. 
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For  the  defendant,  it  was  submitted,  that  the  true  meaning 
of  the  contract  was,  that  the  fruit  should  be  of  "  fair  average 
quality  "  generally,  and  that  the  defendant,  having  acted  in  the 
matter  as  an  arbitrator  or  quasi  arbitrator,  was  not  responsible, 
provided  he  had  acted  bon£  fide. 

On  tKe  part  of  the  plaintiff  it  was  insisted  that  the  contract 
was  satisfied  by  the  tender  of  Black  Smyrna  raisins  of  fair 
average  quality  of  the  growth  of  1869 ;  and  that  t|je  defendant, 
ad  selling  broker,  not  having  brought  due  and  reasonable  care 
and  skill  to  the  examination  of  the  raisins  tendered,  was  liable 
in  damages  for  having  improperly  rejected  them. 
35]  *The  Chief  Justice  ruled  tiiat  the  "  fisiir  average  quality  ** 
in  the  contract  meant  fair  average  quality  generally,  and  not  of 
the  year  1869 ;  and  that  an  action  would  not  lie  against  the  de- 
fendant, inasmuch  as  he  acted  as  a  judge  or  arbitrator  in  decid- 
ing on  the  quality  of  the  raisins, —  provided  he  acted  bona  fide  : 
and  he  thereupon  nonsuited  the  plaintiff. 

It  was  agreed  that  a  new  trial  should  be  granted  only  if  the 
Court  should  be  of  opinion  that  his  Lordship's  ruling  was  wrong 
upon  both  points ;  and  that  the  unsuccessfiil  party  should  have 
leave  to  appeal. 

Sir  J.  jB.  Karslake^  §.C,  in  Hilary  Term  last,  obtained  a  rule 
nisi. 

Giffardy  Q.C.j  Murphy y  and  Howard  Smithy  showed  cause. 
The  construction  put  upon  the  contract  by  the  Chief  Justice,  at 
the  trial,  was  clearly  correct,  whether  it  be  taken  grammatically 
or  with  reference  to  the  surrounding  circumstances.  The 
plain  meaning  of  the  parties  was  that  the  raisins  should  be  of 
fair  average  quality.  It  is  true  that  they  are  to  be  of  the  growth 
of  1869 ;  but  that  stipulation  does  not  alter  the  substance  of  the 
contract,  which  is  for  "  Black  Smyrna  raisins  of  fair  average 
quality."  The  shipments  were  to  be  of  November  and  Decem- 
ber, 1869.  The  average  of  that  year's  arrivals  could  not  then 
be  known,  inasmuch  as  the  average  must  be  ascertained  by  a 
comparison  of  all  the  shipments  of  the  season.  Then,  the  action 
is  one  which  cannot  be  maintained.  The  defendant,  in  deter- 
mining on  the  quality  of  the  raisins,  was  not  acting  in  tiie 
capacity  of  broker.  He  was  an  arbitrator  employed  to  decide 
between  the  parties  whether  or  not  the  quality  of  the  fruit  was. 
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such  as  to  satisfy  the  terms  of  the  contract.  It  is  enough  to  say 
that,  in  the  absence  of  mala  fides,  no  action  will  lie  against  a 
person  &6  appointed.  Jenkins  v.  Betham  (*),  which  was  cited  at 
the  trial,  was  a  totally  (different  case.-  The  defendant  there  was 
employed,  not  as  a  referee,  but  as  a  valuer,  to  value  certain 
dilapidations  on  the  part  of  the  plaintiff.  He  was  bound  to 
bring  to  the  work  he  undertook  to  do  a  competent  degree  of 
skill  and  knowledge.  In  this  he  fiailed ;  and  therefore  he  was 
properly  held  liable.  Here,  however,  a  certain  matter  of  con- 
troversy was  referred  for  the  *deci8ion  of  the  defendant,  [36 
and  that  decision  was  to  be  final  between  the  parties.  He  was, 
in  truth,  exercising  the  fanctions  of  a  judge. 

/S?r  J.  B.  Karslakey  Q.C.j  Sir  G.  Honymany  Q.C.^  and  Waikin 
WUliamSy  in  support  of  the  rule.  These  mercantile  contracts 
are  not  to  be  construed  according  to  the  strict  rules  of  gram- 
mar. Reading  this  contract  as  any  mercantile  man  would  read 
it,  it  is  free  from  ambiguity.  The  raisins  are  to  be  of  the  growth 
of  1869,  and  of  fair  average  quality;  that  is,  they  are  to  be  of 
the  fair  average  quality  of  the  growth  of  1869.  All  the  wit- 
nesses were  agreed  that  the  raisins  tendered  answered  that  de- 
scription. It  is  not  necessary  to  wait  until  all  the  shipments 
of  tiie  season  have  arrived,  in  order  to  ascertain  what  is  the 
fair  average  quality  of  the  growth  of  the  particular  year.  The 
condition  and  prospects  of  every  crop, —  whether  of  grain,  of 
cotton,  or  of  fruit, —  is  well  known  long  before  tiie  shipments 
can  arrive  in  this  country.  There  is  not,  and  cannot  from  tiie 
nature  of  the  thing  be,  any  such  thing  loQOwn  in  this  trade  as 
"  fair  average  quality  "  generally,  as  in  the  case  of  grain,  wool, 
cotton,  bacon,  or  the  like,  as  to  which  there  is  a  known  stand- 
ard in  the  particular  trade.  The  certificates  given  by  the  de- 
fendant show  that  he  himself  understood  the  contract  to  mean 
"  fair  average  of  the  growth  of  1869."  He  was  employed  by 
the  plaintiff  to  draw  the  contract,  to  take  samples  of  the  raisins, 
and  to  examine  them  and  form  a  judgment  as  to  yhether  or 
not  they  answered  the  description  in  the  contract  He  was 
bound  to  bring  a  reasonable  degree  of  skill  and  knowledge  to 
the  performance  of  these  three  things.  For  a  failure  through 
ii^sgligence  or  unskilfdlness  in  the  performance  of  two  of  these 
duties,  he  would  unquestionably  be  liable:  Harmer  v.  Came- 
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lius  Q) ;  Ohitty  on  Contracts,  Tth  ed.  605.  Wliy  should  he  not 
be  liable  for  failure  as  to  the  third  ?  It  was  one  of  the  things 
which  he  as  selling  broker  by  the  tern^  of  the  contract  bound 
himself  to  do.    He  could  not  reftise  to  perform  either  of  them. 

[Brett,  J.  Would  the  chairman  of  the  Cotton  Brokers* 
Association  of  Liverpool,  to  whom  a  matter  in  difference  is 
referred  under  the  ordinary  cotton  contracts,  there,  be  liable  to 
an  action  for  a  mere  &ilure  to  exercise  a  correct  judgment 
upon  it  ?] 

That  is  clearly  a  case  of  arbitration.  But  "  it  is  not  in  every 
37]  *case  where  two  parties  intend  to  be  concluded  by  the  de- 
cision of  a  third  that  that  third  person  is  an  arbitrator : "  Kus- 
sell  on  Arbitration,  3d  ed.  42,  4th  ed.  38. 

Keating,  J.  This  is  an  action  by  the  plaintiff  against  the 
defendant,  a  broker  in  London,  for  unskilfulness  in  the  discharge 
of  his  duty  as  such  broker,  whereby  the  plaintiff  has  sustained 
damage.  On  the  26th  of  October,  1869,  Rose,  the  defendant,  as 
selling  broker,  made  a  contract  between  the  plaintiff  and  Messrs. 
Hanson  A  Son  in  the  following  terms :— "  Sold  by  order  and 
for  account  of  Mr.  D.  Pappa,  to  my  principals,  Messrs.  S. 
Hanson  &  Son,  to  arrive,  500  tons  Black  Smyrna  raisins  — 1869 
growth  —  fair  average  quality  in  opinion  of  selling  broker  —  to 
be  delivered  here  in  London — tit  225.  per  cwt  D.  pd.  Ship- 
ment November  or  December,  1869.  Prompt  two  months  from 
date  of  final  landing."  At  the  trial  before  the  Chief  Justice, 
the  plaintiff  gave  evidence  to  show  that  the  defendant,  who  had 
refased  to  pass  certain  raisins  tendered  in  fulfilment  of  the 
contract,  as  not  being  "  fair  average  quality  of  1869  growth," 
had  not  exercised  reasonable  and  proper  skill  in  arriving  at 
that  conclusion :  and  several  fruit-brokers  were  called  to  show 
that  the  raisins  tendered  were  not  of  fair  average  quality,  and 
ought  not  to  have  been  passed.  The  Chief  Justice  nonsuited 
the  plainti^,  on  two  grounds.  In  the  first  place,  he  was  of 
opinion  that  the  words  "fair  average  quality'*  in  the  contract 
meant  "  &ir  average  quality  generally,''  and  not  "  fii^ir  average 
quality  of  the  growth  of  1869."  If  that  be  the  true  construc- 
tion of  the  contract,  the  plaintiff  failed  to  support  his  declaration* 
But,  further,  my  Lord  was  of  opinion,  that,  according  to  the 
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terms  of  the  contract  and  the  evidence  given  in  the  cause,  the 
defendant  was  in  the  position  of  an  arbitrator, —  not  of  an 
arbitrator  in  the  ordinary  acceptation  of  the  term,  bat  of  a  quasi 
arbitrator ;  that  he  was  by  agreement  of  the  parties  to  finally 
decide  a  matter  in  dispute  between  them :  and  upon  that  ground 
also  the  nonsuit  proceeded.  The  question  for  our  considera- 
tion  is,  whether  my  Lord  was  right  in  nonsuiting  the  plaintiff. 
With  reference  to  the  first  point,  I  must  confess  I  entertain 
considerable  doubt;  and,  if  it  had  been  necessary  to  decide 
that  question,  I  should  have  desired  time  to  consider^  But, 
under  *the  terms  of  the  reservation,  it  seems  to  me  that  it  [38 
is  not  necessary  to  decide  this  point,  because  I  am  clearly  of 
opinion  that  the  nonsuit  was  right  upon  the  second  point,  and 
that  the  defendant  was  in  the  position  of  a  quasi  arbitrator,  and 
so  was  protected  against  an  action  for  an  error  in  judgment. 
The  substance  of  the  argument  on  the  part  of  the  plaintiff  upon 
this  was,  that  the  defendant's  undertaking  was  an  undertaking 
in  his  capacity  of  broker  to  bring  to  the  performance  of  his  duty 
a  reasonable  degree  of  care  and  skill,  and  that,  inasmuch  as  the 
examination  of  the  raisins  was  a  part  of  the  duty  which  he  had 
taken  upon  himself,  he  was  liable  to  an  action  for  having  per- 
formed that  duty  in  a  negligent  and  unskilful  manner;  and 
that  the  question  whether  or  not  the  defendant  had  exercised 
due  and  reasonable  skill  ought  to  have  been  submitted  to  the 
jury.  I  think  this  was  not  a  matter  to  be  done  by  the  defend- 
ant in  his  ordinary  capacity  as  a  broker.  It  is  true  that  he  was 
a  broker,  and  that  he  made  the  contract  But  he  was  only  to 
decide  upon  the  quality  of  the  raisins,  in  the  event  of  a  dispute 
arising  between  the  parties.  It  might  have  been  that  the  buyer 
was  satisfied  with  the  fruit  tendered,  and  in  that  case  the  func- 
tions of  arbitrator  would  not  have  come  into  operation  at  all. 
K,  on  the  other  hand,  the  fi:uit  tendered  was  rejected  as  not 
complying  with  the  contract,  the  opinion  of  the  referee  either 
way  would  be  a  binding  decision  on  the  matter ;  and  for  any 
mistake  which  he  might  make  he  clearly  would  not  be  liable. 
The  case  of  Jenkins  v.  Betham  Q)  is  obviously  distinguishable. 
There,  two  persona  were  employed  to  value,  as  between  an 
incoming  rector  and  the  representatives  of  the  deceased  rector, 
the  dilapidations  of  the  rectory  house  and  premises,  an  umpire 
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to  be  named  by  them  in  case  they  should  disagree.  The 
defendant,  the  valuer  appointed  on  behalf  of  the  plaintijff,  the 
incoming  rector,  through  ignorance  of  the  true  principle  for 
the  valuation  of  ecclesiastical  dilapidations,  valued  so  favorably 
to  the  other  party  that  his  valuation  was  accepted,  and  conse- 
quently the  matter  never  went  to  the  umpire.  As  Mr.  Justice 
Williams  observed  in  the  course  of  the  argument  (*),  "  the 
substance  of  the  thing  is,  that  there  is  no  submission  until  the 
matter  goes  to  the  umpire."  In  no  sei^e  can  that  case  be  an 
39]  authority  on  the  *present  occasion.  Upon  the  second 
point,  therefore,  I  am  of  opinion  that  my  Lord  was  right  in 
nonsuiting  the  plaintiff. 

Brett,  J.  The  plaintiff  was  nonsuited  upon  two  grounds. 
It  was  agreed  at  the  trial  that  he  was  properly  nonsuited,  if  the 
ruling  of  the  Chief  Justice  was  right  on  either  ground.  It 
seems  to  me  that  the  same  result  must  have  followed  if  no  such 
agreement  had  been  come  to  at  all.  The  first  ground  of  non- 
suit was  upon  the  construction  of  the  contract  It  was  conceded 
that,  if  the  construction  put  upon  it  by  my  Lord  was  right,  viz., 
that  the  subject  of  the  contract  was  fruit  of  "  fair  average  quality 
generally,"  the  plaintiff  was  properly  nonsuited.  On  the  other 
hand,  it  was  conceded  by  the  defendant,  that,  if  that  construc- 
tion was  wrong,  and  the  contract  was  for  fruit  of  the  growth  of 
1869,  the  nonsuit  ought  to  be  set  aside.  I  must  confess  that, 
taking  the  contract  and  the  evidence  as  it  stood,  I  entertain 
considerable  doubt  My  impression  is  that  there  were  no  suf- 
ficient materials  before  the  Court  at  the  trial  to  enable  either 
nay  Lord  or  the  jury  to  say  what  was  the  true  mercantile  mean- 
ing of  the  contract.  If  it  had  been  shown  that  there  was 
in  the  trade  a  known  and  recognized  average  quality  of  Black 
Smyrna  raisins,  the  construction  which  my  Lord  put  upon  the 
contract  at  the  trial  would  undoubtedly  have  been  correct ;  but 
I  incline  to  think  that,  if  there  was  no  such  recognized  and  ac- 
knowledged general  average  quality,  the  proper  construction 
of  the  contract  would  be  that  it  meant  "  fair  average  quality  of 
1869  growth."  There  was,  however,  no  evidence  one  way  or 
the  other.  But  I  think  it  is  quite  unnecessary'  for  us  to  deter- 
mine what  is  the  true  construction  of  the  contract,  because  I 

0)  15  C.  B.,  at  p.  18t. 


VoL  Vn.]  MICH.  TERM,  XXXV  VICT.  95 

Pappa  V.  Rose.  '  1871 

think  the  Lord  Chief  Justice  was  clearly  right  upon  the  second 
point.  The  ruling  upon  that  was,  not  that  the  defendant  was 
in  the  strict  sense  of  the  term  an  arbitiator,  but  that  he  was  a 
person  filling  a  position  which  brought  him  within  an  excep- 
tion well  known  to  the  law  of  England,  viz.,  that  a  person  who 
is  appointed  and  is  acting  as  an  arbitrator  to  determine  a  mat- 
ter in  difference  between  two  or  more  persons  does  not  enter 
into  an  implied  promise  to  bring  to  the  performance  of  the  duty 
intrusted  to  him  a  due  and  reasonable  amount  of  skill  and 
knowledge.  The  question  is  merely  one  of  *implied  [40 
undetraking;  and  the  law  says  there  is  none  such.  Was,  then, 
the  defendant  within  that  exception  ?  I  apprehend  that  every 
person  falls  within  it  who  haA  taken  upon  himself  to  determine^ 
a  disputed  matter  between  two  persoofi  who  have  agreed  to  be 
concluded  by  his  opinion.  The  parties  had  so  agreed  here: 
and  that  opinion  could  not  be  called  for  until  the  fact  was  in 
dispute.  The  defendant,  therefore,  was  a  person  who  was  ap- 
pointed conclusively  to  determine  a  disputed  fact.  One  requi- 
site of  an  arbitration  is  thus  given  in  Bussell  on  Arbitration, 
4th  ed.  38 : — ^^  The  parties  must  manifestly  intend  to  be  con- 
cluded by  the  decision  of  the  person  called  in,  in  order  to  clothe 
him  with  the  authority  of  an  arbitrator."  It  is  said  that  the 
present  defendant  is  not  a  person  in  that  position,  because  he 
was  something  else  besides  an  arbitrator ;  he  was  the  broker 
who  negotiated  the  contract  between  the  parties.  I  cannot  see 
why  his  freedom  from  liability  as  arbitrator  should  be  taken 
away  from  him  because  he  had  undertaken  another  duty,  as* 
broker  to  make  the  contract.  In  the  latter  capacity,  I  agree 
that  he  would  be  bound  to  exercise  ordinary  care  and  skill;  but, 
when  he  became  the  person  who  was  to  determine  the  dispute 
as  to  the  quality  of  the  raisins,  he  was  clearly  brought  within 
the  exception.  Jenkins  v.  Beiham  (*)  was  relied  on  for  the  plaint- 
iff. That  case,  however,  only  goes  to  show  that  the  defendant 
might  have  been  liable  for  want  of  due  care  and  skill  as  broker 
m  making  the  contract.  IVilliams,  J,,  there  points  out  that 
the  duty  of  the  umpire  must  be  called  into  action  before  there 
was  any  submission  at  all.  It  was  of  the  defendant's  conduct 
as  valuer  that  the  plaintiff  complained.  Just  as  here,  if  the 
defendant  had  shown  a  want  of  due  and  reasonable  care  and 

O  15  C.  B.,  168 ;  24  L.  J.  (C.P.),  94. 
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skill  in  makiiig  the  contract,  he  might  have  been  liable  for  that ; 
but  not  to  the  present  action.  The  following  was  cited  from 
Russell  on  Arbitration^3d  ed.  42  (4th  ed.  88),  for  the  purpose 
of  showing  that  this  defendant  was  not  an  arbitrator, — "  It  is 
not  in  every  case  where  two  parties  intend  to  be  concluded  by 
the  decision  of  a  third  party  that  the  third  person  is  an  arbi- 
trator." That  may  or  may  not  be  true ;  and  I  will  not  stop  to 
inquire  whether  the  authorities  cited  bear  out  the  position.  It 
is  not  necessary  to  decide  it  Upon  the  whole,  I  am  satisfied 
41]  that  the  *ruling  of  the  Chief  Justice  upon  the  second  point 
was  right,  and  that  this  rule  must  be  discharged. 

« 

BoviLL,  C.J.  Neither  party  required  any  question  to  be  left 
to  the  juryl  It  was  treated  by  both  as  a  question  of  construc- 
tion upon  the  terms  of  the  contract  itself.  I  consulted  my 
Brother  Willes  upon  both  points ;  and,  acting  upon  his  advice, 
I  stopped  the  case. 

As  to  the  first  point,  it  !s  to  be  observed  that  the  subject  of 
the  contract  is  "  Black  Smyrna  raisins :"  then  follow  stipula- 
tions as  to  what  the  raisins  were  to  be,  their  mode  of  packing, 
&c.,  each  being  separated  by  a  dash,  the  effect  of  which  is  to 
make  each  stipulation  a  separate  sentence, —  or  as  if  each  had 
been  written  in  a  separate  line.  Isx  the  first  place,  they  are  to 
be  "  1869  growth :"  next,  they  are  to  be  "  fair  average  quality 
in  opinion  of  selling  broker."  What  is  the  meaning  of  that  ? 
The  plaintiff  contends  that  they  were  to  be  of  fair  average 
quality  and  also  of  the  growth  of  1869.  Those  are  not  the 
words  of  the  contract.  Are  they  the  meaning  ?  Do  the  two 
expressions  mean  the  same  thing  ?  The  whole  case  proceeded 
upon  the  assumption  that  the  two  are  different.  The  plaintiff's 
case  was,  that  the  whole  of  the  shipments  of  1869  were  of 
inferior  quality  to  those  of  former  years ;  and  that,  in  truth, 
"  fair  average  quality  generally "  was  different  from  "  fair 
average  of  1869  growth."  Several  witnesses  stated  that  the 
raisins  tendered  in  fulfilment  of  the  contract  were  not  of  fair 
average  quality  generally.  That  being  so,  and  the  words  used 
being  "  fair  average  quality,"  it  seemed  to  me  that  they  ought 
not  to  be  read  as  if  the  words  "  of  1869  growth  "  had  been 
inserted  after  the  words  "  fair  average  quality."  There  would, 
it  was  urged,  be  a  difficulty,  in  ascertaining  the  fair  average 
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quality  of  the  growth  of  1869  at  the  date  of  the  contract ;  and 
tiiat  the  buyer  ought  to  be  able  to  ascertain  the  quality  of  the 
fruit  at  the  time  of  the  contract,  or  at  all  events  at  the  time  of 
the  delivery  or  tender.  But,  if  the  parties  had  intended  to 
stipulate  that  the  quality  should  be  of  the  average  of  the  par- 
ticular year's  growth,  they  might  easily  haVe  done  so,  as  is 
usual  in  com  contracts.  I  retain  the  opinion  I  expressed  at 
the  trial.  I  think  the  words  "  fidr  average  quality  "  apply  to 
"  Black  Smyrna  raisins,"  the  *subject  of  the  contract,  and  [42 
not  to  "  1869  growth,"  which  is  in  a  separate  sentence. 

Upon  the  other  question,  viz.  whether  an  action  can  be  main- 
ti^ined  against  the  broker,  who  is  admitted  to  have  acted  bon& 
fide,  I  see  no  reasoli  to  dissent  from  the  conclusion  arrived  at 
by  my  learned  Brothers.  The  selling  broker  was  the  person 
selected  by  both  buyer  and  seller  to  determine  whether  or  not 
the  raisins  tendered  were  of  fidr  average  quality.  It  by  no 
means  follows  that,  when  two  persons  submit  a  matter  in  dif- 
ference to  the  arbitrament  of  a  third,  they  agree  to  take  a 
person  of  the  greatest  amount  of  skill  or  intelligence.  ISo  matter 
what  may  be  the  degree  of  skill  he  possessed  the  decision  of 
the  person  selected  is  final  and  conclusive ;  and  he  is  not  liable 
to  an  action  if  he  makes  a  mistake.  Here,  it  is  want  of  skill 
only  that  is  suggested.  The  defendant  was  in  the  nature  of 
an  arbitrator  chosen  by  the  parties,  whose  decision  is  final. 
Upon  general  principles,  no  action  lies  against  him.  There  is 
no  implied  contract  on  his  part,  except  that  he  will  act  honestiy 
and  bonfi  fide. 

Rule  discharged. 

Attorneys  for  plaintiff:  Thomas  ^  HoOams. 
Attorneys  for  defendant :  Stibbard  ^  Beck. 

Where  the  parties  agree  that  a  third  clxuive.  OUntan   y.  Srawn,  41  Barb*., 

person  sliall  determine  whether  goods  326 ;  DdaflM  v.  Jamet,  27  How.,  867, 

to  be  delivered  comply  with  the  terms  18  Abb.  Prac,  221 ;  see  also  Prentiss  v. 

of  a  contract  the  decision  of  snch  third  Fimiham,  22  Barb.,  619. 
person  on  the  question  is  final  and  con- 
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Nov.  11, 1871. 

43]  *Thb  Phosphate  op  Lime  Company,  Limited  v.  Green  and 

another. 

Law  Reports,  7  Common  Pleas,  43. 

Public  Company — Potoer  and  Authoriiy  of  Directors — BcUifieation  hy  Share- 

Tioiders  qf  cm  Act  uUrd  Vires  of  the  Directors, 

A  company  was  established  for  the  working  of  two  mines,  with  a  nominal 
capital  of  800,000?.,  divided  into  12,000  shares  of  25?.  each.  Difficulties  arising 
as  to  the  title  to  one  of  the  mines,  and  the  defendants,  who  had  negotiated  the 
purchases  for  the  company,  and  were  to  receive  10,000?.  from  the  vendor  of  eac)[i 
nune,  and  had  received  the  10,000?.  upon  the  completion  t>f  the  purchase  of  the 
other  mine,  having  bought  400  shares  in  the  market  and  not  being  prepared  to 
take  them  up,  applied  to  the  company  for  assistance,  and  the  latter  advanced  them 
6500?.  upon  the  defendants  undertaking  to  return  it  in  the  event  of  the  purchase 
of  the  second  mine  not  being  completed  within  three  months.  The  shares  were 
taken  up,  but  the  contract  for  the  purchase  of  the  mine  ultimately  went  off. 
The  directors  then  called  upon  the  defendants  to  return  the  6500?.,  and,  after 
much  negotiation,  it  was  arranged  that  the  defendants  should  transfer  to  the 
company  the  400  shares  (10?.  paid  up),  in  satisfaction  and  discharge  of  the  claim 
of  the  company  against  them.  This  transaction  took  place  in  August,  1866 ;  and 
in  March,  1867,  at  a  meeting  of  the  shareholders  it  was  agreed  that  the  company 
should  go  into  liquidation,  and  its  business  be  transferred  to  a  new  company  with 
a  diminished  capital  and  10?.  shares,  the  directors  of  the  new  company  being  the 
directors  of  the  old  one,  and  the  shareholders  in  the  old  company  being  holders 
of  share  for  share  in  the  new  one.  A  report  of  the  directors  was  read,  showing 
the  reasons  for  the  liquidation  and  transfer,  and  that  the  diminution  of  the  capital 
was  owing  partly  to  the  abandonment  of  the  purchase  of  the  second  mine  and 
partly  to  "  shares  forfeited  for  non-payment  of  calls."  At  this  meeting  an  account 
was  handed  to  each  shareholder  present,  in  which  the  sum  of  4000?.  was  set  down 
as  the  price  of  "  shares  cancelled ; "  and  the  account  of  the  defendants  in  the  com- 
pany's ledger  was  credited  with  4000?.,  "  as  per  shares  forfeited  account." 

By  the  articles  of  association  of  the  company  the  directors  were  prohibited 
from  purchasing  their  own  shares ;  but  they  had  power  to  compromise  debts  due 
to  them,  and  to  forfeit  shares  for  non-payment  of  calls :  — 

Held,  that,  assuming  that  the  compromise  with  the  defendants  by  the  accept- 
ance and  cancellation  of  the  400  shares  was  ultrd  vires  of  the  directors,  the  sub- 
sequent conduct  of  the  shareholders  in  assenting  to  the  transfer  of  the  old  to  the 
new  company,  with  knowledge  or  the  opportunity  and  means  of  knowing,  if 
ihey  thought  proper  to  inquire,  that  such  transfer  was  in  part  founded  upon 
such  cancellation,  was  a  ratification  and  acquiescence  in  what  the  directors  had 
done,  and  sustained  a  plea  of  accord  and  satisfaction  to  an  action  brought  in  1870 
against  the  defendants  in  the  name  of  the  old  company  for  the  recovery  of  the 
6500?.  advance. 

To  show  assent  and  acquiescence  in  such  a  case,  it  is  not  necessary  (or  possible) 
to  prove  the  acquiescence  of  each  individual  shareholder.  It  is  enough  to  show 
circumstances  which  are  reasonably  calculated  to  satisfy  the  Court  or  a  jury  that 
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the  thing  to  be  ratified  came  to  the  ]powledge  of  all  who  chose  to  inquire,  all 
haying  full  opportunity  and  means  of  inquiiy. 

*B7  one  of  the  articles  of  association  of  a  joint-stock  company.  It  was  pro>  [44 
Tided  that  "  the  company  shall  not,  under  any  circumstances,  purchase  its  own 
shares."  The  directors,  having  advanced  money  to  the  promoters  of  the  com- 
pany, to  enable  them  to  take  up  shares  which  they  (the  promoters)  had  bought, 
but  for  which  they  were  unable  to  pay,  agreed,  by  resolution,  to  abandon  their 
claim  to  have  the  money  returned,  in  consideration  of  400  shares  (upon  which 
101.  i>er  share  had  been  paid  up)  being  given  up  to  them  to  be  cancelled :  — 

Sembie,  that  this  was  a  "  purchase  of  shares "  within  the  prohibition  above 
mentioned. 

Thb  first  count  of  the  declaration  was  for  money  lent  by  the 
plaintife  to  the  defendants ;  the  second  for  a  wrongful  conver- 
sion by  the  defendants  of  goods  of  the  plaintiflfe,  to  wit,  twenty- 
five  debenture  bonds  of  the  Phosphate  of  Lime  Company. 

Pleas,  to  4he  first  count,  never  indebted,  payment,  and  that 
the  defendants  satisfied  and  discharged  the  plaintiff'  claim  by 
delivering  to  the  plaintiffs  certain  shares  in  the  company,  then 
being  of  great  value,  to  wit,  6000Z.,  and  all  their  right  and  title 
therein,  and  the  certificates  thereof,  and  a  certain  paper  pur- 
porting to  be  a  transfer  of  the  said  shares,  and  by  the  plainti£& 
accepting  the  same  in  ftdl  satisfaction  and  discharge  of  the 
plaintiff'  claim ;  and  to  the  second  count,  not  guilty,  and  that 
the  defendants  satisfied  and  discharged  the  plaintifEs'  claim  by 
delivering  to  the  plaintiff  certain  shares,  and  the  certificates 
thereof,  and  a  paper  purporting  to  be  a  transfer  of  the  shares, 
and  by  the  acceptance  by  the  plaintifiBs  of  the  same  in  fall  satis- 
fEtction  and  discharge  of^  the  causes  of  action  in  the  last  count 
stated     Issue  thereon. 

The  cause  was  tried  before  Brett,  J.,  at  the  sittings  at  Guild- 
hall after  last  Trinity  Term.  The  facts  proved  were  as  follows : — 
The  Phosphate  of  Lime  Company,  Limited,  was  established  in  * 
July,  1865,  under  the  Joint  Stock  Companies  Act,  1862  (26  & 
26  Vict.  c.  89),  for  the  purpose  of  purchasing  or  leasing  and 
working  certain  mines  or  quarries  of  phosphate  of  lime  in  the 
island  of  Sombrero,  in  the  West  tidies,  and  elsewhere.  Its 
capital  was  to  be  300,000^.,  divided  into  12,000  shares  of  251. 
each.  The  articles  of  association  of  the  company  contained, 
amongst  others,  the  following  provisions : — 

Art.  19.  "  The  company  may  forthwith  issue  the  12,000  shares  of  25^.  each, 
into  which  its  nominal  capital  of  300,000^.  is  divided,  and  may  from  time  to  time, 
with  the  sanction  of  a  special  resolution,  increase  the  capital  beyond  the  sufn  of 
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dOOfiOOl.,  by  the  cieation  of  new  Bhares ;  p^Tided  that  Buch  new  shareB  shall  in 
45]  *the  first  instance,  unleBS  the  company  on  the  creation  thereof  shall  other- 
wise determine,  be  offered  to  all  the  members  of  the  company  for  the  time  being, 
in  proportion  to  the  number  of  their  r^spectiye  shares,  and  such  of  them  as  are 
not  taken  by  the  members  may  be  disposed  of  to  snch  other  persons  as  the  board 
shall  determine.  The  company  shall  not,  under  any  drcumstances,  purchase  its 
own  shares." 

Art.  84,  sub.-s.  4.  "  They  (the  directors)  may,  at  their  discretion,  make,  enter 
into,  rescind,  alter,  vary,  renew,  or  otherwise  deal  with  any  contracts  or  engage- 
ments by  or  on  behalf  of  the  company,  or  the  terms  and  conditions  thereof,  or 
the  time  or  manner  at  or  in  which  any  payments  or  securities  or  obligation  in 
respect  of  any  such  contract  or  engagement  may  be  payable,  and  make  such  pay- 
ments, securities,  or  obligations  payable  at  other  times  or  in  another  manner  than 
may  have  been  originally  agreed  upon,  or  grant  or  enter  into  a  new  or  other 
contract  or  engagement  in  lieu  thereof  or  in  exchange  therefor." 

Sub.-s.  11.  "  They  may  let,  mortgage,  sell,  or  otherwise  dispose  of,  either  abso- 
lutely or  conditionally,  in  such  manner  and  upon  such  terms  in  all  respects  as 
they  may  think  fit,  any  of  the  property  of  the  company,  and  may  accept  pay- 
ment or  satisfaction  for  any  property  so  disposed  of  or  dealt  with,  in  such  manner 
as  they  may  deem  expedient." 

Sub.-s.  18.  "  Generally  where  these  articles  are  silent  or  do  not  otherwise  pro- 
yide,  the  directors,  in  their  discretion,  shall  have  full  power  to  do  and  execute  all 
such  acts,  deeds,  and  things  necessary  or  deemed  by  them  proper  or  expedient  for 
carrying  on  the  business  of  the  company,  and  to  enforce,  perform,  and  execute 
all  acts  and  things  in  relation  to  the  company,  and  also  to  make  rules  and  regula- 
tions for  carrying  on  the  business  and  concerns  of  the  company,  and  to  alter  and 
▼ary  the  same  as  they  shall  think  fit ;  and  all  such  rules  and  regulations  shall 
be  binding  on  the  company,  provided  the  same  be  not  repugnant  to  law  or  to 
any  of  the  provisions  of  these  articles." 

Art.  118.  "  The  directors  may  decline  to  register  any  transfer  of  shares  made 
by  a  member  who  is  indebted  to  the  company,  and  shall  have  a  paramount  lien 
upon  all  the  shares  of  any  member  for  the  amount  of  any  debt  due  from  hiwi  to 
the  company  either  solely  or  jointly  with  any  other  person ;  and,  if  such  debt  be 
not  paid  within  three  months  from  the  service  of  ^  notice  on  such  member  re- 
quiring him  to  pay  such  debt  together  with  interest  and  any  expense  that  may 
have  accrued  by  reason  of  such  non-payment,  the  shares  of  such  member,  or  so 
many  of  such  shares  as  shall  be  sufficient  to  pay  such  debt,  shall  be  liable  to  be 
•forfeited,  and,  by  a  resolution  of  the  directors  to  fthat  effect,  may  be  forfeited 
accordingly ;  and  the  company  may  thereupon  sell  and  transfer  all  or  any  of  the 
shares  so  forfeited,  and  apply  the  proceeds  of  such  sale  in  or  towards  payment  of 
the  debt  so  due  from  such  member  as  aforesaid ;  and  the  consent  of  such  member 
shall  not  be  necessary  for  giving  validity  to  any  sale,  disposition,  or  transfer  of 
any  such  shares." 

Articles  121  to  127  contained  provisions  for  forfeiture  of  shares  for  non-payment 
of  calls,  &c 

The  defendants,  Green  and  Nicholls,  were  the  promoters  of 
the  company,  and  on  their  behalf  negotiated  with  one  "Wood 
for  the  purchase  of  a  mine  in  the  island  of  Sombrero,  and  also 
46]  with  one  *Duma8  for  the  purchase  of  a  mine  at  Lagrosan,  in 
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Spain.  Upon  each  of  tK^Sjdfjtransactions,  Green  and  NichoUs 
were  to  receive  from  the  v^nclo*  ajaum  of  lO.OOOf.,  7500^.  in 
cash,  and  2500^.  in  debenture  bonSTs/ :  Th.e  Sombrero  purchase 
was  duly  completed,  and  Green  and  'J^ichbll^  .-received  the 
10,000t  thereon,  as  agreed.  Some  difficulty,  ht)J^'|?j!fer,  arose  as 
to  the  vendor's  title  to  the  Lagrosan  mine ;  and,  alt{icrugh;>be 
directors  had  on  the  27th  of  February,  1866,  issued  a  prtfspeft'- 
tus,  in  which  they  stated  that  they  had  ^^  succeeded  in  obtoin- 
ing  »  both  mines,  the  purchase  of  the  la«t  mentioned  mine  had 
not  been  completed  at  the  time  the  transaction  next  mentioned 
took  place. 

Green  and  NichoUs,  for  the  obvious  purpose  of  furthering  the 
interests  of  the  company,  had  bought  a  large  number  of  shares 
in  the  market ;  and,  being  unprepared  to  take  them  up  on  the 
settling  day,  they  applied  to  the  directors  for  assistance,  and 
the  directors,  knowing  the  injurious  consequences  which  would 
result  to  the  company  from  these  shares  being  again  thrown 
upon  the  market,  with  the  consent  and  at  the  request  of  Dumas 
agreed  to  advance  to  Green  and  NichoUs  65002.  in  cash  and 
fourteen  debenture  bonds  for  1002.  each ;  and  a  resolution  to 
that  effect  was  passed  at  a  meeting  of  the  9th  of  March,  1866. 
Upon  receiving  the  advance.  Green  and  NichoUs  signed  the 
following  receipt : —  » 

"  London,  March  9, 1866. 
"  Reqmved  on  oar  Joint  and  eeveral  account  from  the  Phosphate  of  Lime  Com- 
pany (Limited)  the  sum  of  750(K.,  and  twentj-five  debenture  bonds  of  100^.  each 
of  the  company ;  the  said  cash  and  bondB  being  taken  and  accepted  by  ns  aa  an 
advance  from  the  company  pending  the  completion  of  M.  Damas's  purchase,  and 
to  be  accounted  for  by  us  jointly  and  severally  and  repaid  to  the  company  to  the 
extent  of  6500^.  and  fourteen  of  the  Baid  bonds  of  100^.  each,  in  the  event  of  the 
said  purchase  from  any  cause  not  being  completed  within  three  months  from  the 
date  hereof.  "  Thomas  Green. 

"  Edward  C.  NichoUs." 

Green  and  NichoUs  in  feet  received  only  6600?.  in  money  and 
fourteen  bonds ;  1000?.  and  eleven  bonds  being  retained  by  the 
company  by  arrangement.  The  shares  (400  in  number)  were 
accordingly  taken  up  by  Green  and  Nicholls. 

The  purchase  of  the  Lagrosan  mine  eventually  going  off,  the 
directors  called  upon  Green  and  ISTichoUs  to  repay  them  the 
above  advance ;  and,  after  some  negotiation,  by  a  resolution  of 
the  directors  *of  the  10th  of  July,  1866,  confirmed  by  a  sub-  [47 
sequent  resolution  of  the  24th,  it  was  arranged  "  that  400  shares 
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{lOL  paid-up)  of  the  coinpany*ftl|duM'be  delivered  up  by  Green 
and  NichoUs  to  be  canpril^/dn 'satisfaction  of  the  debt  due  by 
those  gentlemen  to  the  "company,"  with  a  promise  on  the  part 
of  the  directoTfiL  th^t,  if  any  dividends  should  be  declared  as  to 
300  of -thd-ehirefl  within  three  months,  Green  and  McoUs  should 
.hftv0^^  tli^  benefit  thereof.  The  400  shares  were  accordingly 
delivered  up  by  Green  and  NichoUs  to  the  directors,  and  can- 
celled by  thftm ;  and  the  account  of  Green  and  NichoUs  in  the 
company's  ledger  was  credited,  under  date  the  21st  of  August, 
1866,  "By  shafes  forfeited  account,  4000^."  The  names  of 
Green  and  Nicholls  appeared  in  the  list  of  "  forfeited  shares  " 
for  a  like  sum. 

In  consequence  of  the  failure  to  obtain  the  Lagrosan  mine,  it 
was  proposed  at  the  end  of  the  year  1866  that  the  Phosphate 
of  Lime  Company  should  go'  into  liquidation,  and  should  trans- 
fer to  a  new  company,  to  be  called  the  Sombrero  Company,  all 
its  business  and  assets,  that  the  capital  should  be  reduced  to 
182,000/.,  and  the  shares  instead  of  251.  each  should  be  reduced 
to  10/.  each,  the  shareholders  in  the  Phosphate  of  Lime  Com- 
pany to  be  shareholders,  share  for  share,  in  the  new  company. 
Accordingly,  on  the  6th  of  March,  1867,  a  meeting  of  the  share- 
holders of  the  Phosphate  of  Lime  Company  Was  held,  at  which 
a  report  of  the  directors  was  read,  stating  the  reasons  for  the 
liquidation  of  the  original  company  and  the  prospects  of  the 
new  company,  and  informing  the  shareholders  that  the  proposed 
reduction  of  the  capital  had  been  effected  partly  by  shares  can- 
celled owing  to  the  abandonment  of  the  Lagrosan  purchase, 
partly  by  "  shares  forfeited  for  non-payment  of  calls,"  and  partly 
by  the  abatement  by  the  Vendor  of  the  Sombrero  mine  in  the 
number  of  paid-up  shares  issued  to  him.  At  this  meeting  the 
report  was  read,  the  books  of  the  company  wer^  produced,  and 
an  account  was  circulated  amongst  the  shareholders  in  which 
the  sum  of  4000/.  appeared  as  representing  forfeited  shares. 

The  transfer  having  taken  place,  the  Sombrero  Company  (the 
directors  of  which  were  the  directors  of  the  Phosphate  of  Lime 
Company)  continued  to  carry  on  business,  paying  several  divi- 
dends, down  to  the  end  of  1869,  when  it  also  went  into  liquid- 
ation. 

48]  *0n  the  7th  of  F^ruary,  1870,  the  liquidator  of  the  Phos- 
phate of  Lime  Company  made  a  demand  upon  Green  and 
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NichoUs  for  the  6500?.  and  the  fourteen  bonds  referred  to  in  the 
receipt  of  March  9th,  1866 ;  and,  upon  their  refusal  to  comply 
with  such  demand,  the  present  action  was  brought  by  leave  of 
the  Court  of  Chancery. 

For  the  plaintiffi,  it  was  submitted  that  the  directors  had  no 
authority  under  the  articles  of  association  to  make  the  alleged 
compromise  of  July,  1866.  For  the  defendants,  it  was  insisted 
that  the  directors  had  authority  to  make  the  compromise :  and 
that,  assuming  they  had  not,  the  circumstances  attending  the 
ttansfer  of  the  business  of  the  original  company  to  the  Sombrero 
Company  showed  such  ratification  or  acquiescence  on  the*  part 
of  the  shareholders  as  to  make  the  act  lawful,  and  conse- 
quently that  the  plea  of  accord  and  satisfi^tction  was  proved. 
The  plaintiffi'  counsel  declined  to  go  to  the  jury;  and  a  verdict 
was  thereupon  taken,  by  the  direction  of  the  learned  judge,  for 
the  defendants  upon  that  plea. 

HawUnSy  Q.Cy  in  Easter  Term  last,  obtained  a  rule  nisi  to 
enter  a  verdict  for  the  plaintiffs  for  6500!. 

Nov.  8, 10.  H.  Giffardy  Q.  C.,  W.  G.  Harriscny  and  Benjamin^ 
•  showed  cause.  The  receipt  by  the  directors  of  the  400  paid-up 
shares  in  settlement  of  their  claim  against  Green  and  Nicholls 
was  a  good  accord  and  satisfaction,  and  clearly  within  the  au- 
thority conferred  upon  them  by  the  articles  of  association.  And, 
if  there  was  any  excess,  the  subsequent  ratification  and  adoption 
by  the  company  of  the  compromise,  and  the  cancellation  of  the 
shares,  made  tiie  act  lawful.  The  situation  of  the  defendants 
was  thereby  altered  to  their  prejudice ;  and  that  of  the  company 
improved  to  the  extent  of  the  increased  dividends  which  would 
result  to  them  from  the  cancellation.  The  transaction  was  not 
a  "  purchase  of  shares,*'  within  article  19,  but  a  compromise  or 
settiement  of  a  claim  within  article  84,  sub-sections  4  and  18, 
and  article  118,  which  obviously  contemplate  a  case  where  the 
company  may  take  back  their  own  shares  in  satisfaction  of  a 
debt  due  to  them.  A  resumption  of  capital  under  such  circum- 
stances cannot  be  called  a  purchase.  The  prohibition  only 
applies  to  the  buying  of  shares  *in  the  market,  or,  in  other  [49 
words,  to  what  is  called  "  rigging  the  market."  At  all  events, 
there  was  abun^nt  evidence  of  ratification,  with  ftiU  knowledge 
of  all  the  circumstances.     The  shareholders  had  reasonable 
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notice  by  the  report  and  accounts  presented  to  them  at  the 
meeting  in  March,  1867,  when  the  whole  property  and  effects 
and  rights  and  obligations  of  the  old  company  were  by  consent 
of  the  proprietors  transferred  to  the  new  one.  The  shares  in 
the  new  company  would  necessarily  be  increased  in  value  by 
the  cancellation  of  the  defendant's  shares ;  and  its  members 
have  gone  on  receiving  dividends  on  the  footing  of  such  can- 
cellation being  authorized  down  to  the  time  of  the  commence- 
ment of  the  present  action.  When  all  the  facts  are  looked  at, 
it  is  impossible  to  say  that  the  company  had  not  ample  oppor- 
tunity of  knowing  what  had  been  done.  There  are  numerous 
authorities  to  show  that  where  an  act  has  been  done  by  a  public 
company  which  is  ultri  vires,  or  to  the  legality  of  which  certain 
formalities  are  requisite,  and  the  circumstances  are  such  that 
knowledge  and  acquiescence  may  be  imputed  to  every  share- 
holder, the  Court  will,  as  against  the  company,  infer  that  the 
necessary  formalities  have  been  complied  with:  Bargate  v. 
Skortridge  Q) ;  Be  MagdaUm  ^eamrNomgoMon  Cb.  (*) ;  Be  British 
Provident  Idfe  and  Fhre  Asmr<mce  Society  {Orady^s  Case)  (*); 
Beuter  v.  Electric  Telegraph  Go.  (*) ;  Evans  v.  SmaUcoTnbe  (^ ;  and 
the  judgment  of  Blackburn,  J.,  in  Taylor  v.  Chichester  and  Mid-* 
hurst  By.  Co.  (•);  and  see  Chitty^  on.  Contracts,  7th  ed.  255. 
The  decision  of  the  House  of  Lords  in  Spackman  v.  Evans  Q)  in 
no  way  conflicts  with  the  present  argument  The  act  of  the 
directors  here  was  not  an  absolute  nullity,  but,*  at  the  most, 
was  what  the  civilians  call  a  relative  nullity ;  and  the  company 
can  only  take  advantage  of  it  by  rescinding  it,  and  returning 
what  they  had  received  under  it :  see  the  judgment  of  Mellish, 
L.J.,  in  Ayers  v.  SoiUh  Austrcdian  Banking  Go.  (®). 

Nov.  11.  HdwkinSy  Q.G.j  Sir  G.  Sonymariy  Q.G.j  and  Lam/on, 
in  support  of  the  rule.  The  6500^.  was  a  debt  justly  due  to 
the  company.  The  directors  were  under  no  obligation  to 
50]  advance  the  *money  to  Green  and  ISTichoUs:  their  re- 
muneration was  to  come  from  the  vendor  of  the  mine. 
Although  it  might  have  been  competent  to  the  directors  to 

O  6  H.  L.  C,  297 ;  24  L.  J.  (Ch.),  457.  (•)  Law  Rep.,  8  H.  L.,  240. 

O  Johns.,  690 ;  29  L.  J.  (Ch.),  667.  (•)  Law  Rep.,  2  Ex.,  866, 875. 

O  1  D.  J.  &  S.,  488 ;  82  L.  J.  (Ch.),  826.  (^  Law  Rep.,  8  M.  L.,  171. 

(*)  6  E.  &  B.,  841 ;  26  L.  J.  (Q.  B.),  46.  (")  Law  Rep.,  8  P.  C,  548. 
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compromise  their  claim  in  some  shfcpe,  they  clearly  could  not 
do  so  by  a  purchase  of  shares,  for  that  is  ^stinctly  prohibited 
by  the  19th  clause  of  the  articles  of  association ;  and  they  could 
not  legally  do  it  by  a  cancellation  of  shares,  for  that  would  be 
diminishing  the  capital  of  the  company,  which  is  distinctly 
prohibited  by  s.  12  of  the  Companies  Act,  1862  (26  &  26  Vict 
c.  89),  which  was  in  force  at  the  time.  ITo  doubt,  shares  may 
be  forfeited  for  non-payment  of  calls,  but  that  is  not  this  case ; 
it  is  the  case  of  an  acquiring  by  the  company  of  its  own  shares 
by  agreement  for  a  money  payment,  or,  what  is  the  same  thing, 
the  forbearance  of  a  debt,  and  therefore  within  art.  19,  which 
provides  that ''  the  company  shall  not,  tender  any  circumstanceSy 
purchase  its  own  shares."  Then,  as  to  the  supposed  ratifica- 
tion. What  are  the  facts  relied  on  by  which  the  shareholders 
are  to  be  fixed  with  notice  or  knowledge  of  the  act  of  the  di- 
rectors in  compromising  their  claim  by  the  cancellation  of  the§e 
shares  ?  They  are  simply  the  report  of  the  directors  at  the 
meeting  for  the  transfer  of  the  Phosphate  of  Lime  Company  to 
the  Sombrero  Company,  in  which  it  appeared  that  the  reduc- 
tion o^  the  capital  of  the  new  company  was  in  part  due  to 
"  shares  forfeited  for  non-payment  of  calls,"  together  with  the 
statement  in  the  accounts  tiben  presented  to  the  shareholders 
that  Green  and  Nicholls  had  been  credited  with  the  40002.  for 
the  cancelled  shares.  That  clearly  was  no  notice  to  the  share- 
holders of  this  transaction. 

[WiLLBS,  J.  It  was  calculated  to  put  them  upon  inquiry,  and 
that  would  have  led  to  knowledge.] 

It  was  not  calculated  to  lead  the  shareholders  to  the  knowledge 
that  these  shares  had  been  bought  by  the  directors,  but  rather 
to  induce  them  to  believe  that  they  had  been  forfeited  in  invi- 
tum.  Besides,  the  report  and  account  were  not  sent  to  the 
shareholder^ ;  nor  was  there  evidence  that  a  single  shareholder 
saw  the  entry  in  the  ledger. 

Brett,  J.  The  report  was  read  at  the  meeting  in  March,  1867, 
and  a  copy  of  the  account  was  given  to  all  the  shareholders 
present ;  and  a  sufficient  number  of  shareholclers  attended  to 
*authorize  the  transfer  of  the  business  of  the  Phosphate  of  [51 
Lime  Company  to  the  Sombrero  Company.  The  report  showed 
.that  the  shares  in  question  were  cancelled,  and  the  account 
showed  what  that  cancellation  meant.] 

14 
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The  fact^to  show  acquiescence  here  were  not  nearly  so  strong 
as  those  in  the  recent  cases  in  the  House  of  Lords,  of  Spackman 
V.  JEvans  (^),  M}an8  v.  Smailcombe  (^,  and  Houldsworth  v.  Mxms  (*). 
In  the  first  of  those  cases,  a  company,  called  the  Agriculturists' 
Cattle  Assurance  Company,  was  formed.  A  deed  of  settlement 
was  executed,  which  contained  various  clauses  as  to  the  admis- 
sion and  withdraw.al  of  shareholders,  and  the  transfer  and  for- 
feiture of  shares.  On  difficulties  arising  in  its  business,  a 
proposition  was  made  to  allow,  on  certain  conditions,  dissenting 
shareholders  to  retire  on  the  forfeiture  of  their  shares.  This 
proposal,  of  which  distinct  notice  had  been  given  to  all,  was 
adopted  at  a  public  meeting  of  the  shareholders.  Spackman, 
a  shareholder  who  had  executed  the  deed,  dissented  from  these 
conditions,  and  sought  to  wind  up  the  company.  In  this  he 
failed ;  and  he  was  sued  for  calls.  Pending  the  litigation,  the 
directors  allowed  him  to  retire  upon  conditions  which  were  not 
those  named  in  the  deed  or  in  the  proposal  agreed  to  at  the 
meeting.  No  notice  of  the  conditions  thus  entered  into  with 
Spackman  was  shown  to  have  been  communicated  to  the  other 
shareholders ;  but  the  fact  of  Spackman's  retirement  was  known 
to  them,  and  there  was  no  imputation  of  any  fraudulent  con- 
cealment. The  name  of  Spackman  (who  had  performed  all  the 
conditions  on  which  leave  to  retire  was  granted  to  him)  was  re- 
moved from  the  list  of  shareholders  in  1849.  Changes  were 
afterwards  made  in  the  mode  of  carrying  on  the  company^s 
business,  and  dividends  were  paid  ;  but  Spackman  was  not  in- 
formed of  the  changes ;  he  never  received  a  dividend,  and  h^ 
never  was  called  on  to  take,  and  never  did  take,  any  part  in  the 
affairs  of  the  company.  In  1861,  In  order  was  made  for  winding 
up  the  company ;  and  it  was  held  by  the  House  of  Lords  (Lord 
St.  Leonards  and  Lord  Romilly  dissenting),  that  Spackman's 
name  waa  rightly  placed  on  the  list  of  contributories.  There 
it  was  brought  to  the  knowledge  of  every  shareholder  that 
52]  some  *compromise  had  been  made ;  but,  as  it  was  not  notified 
to  them  what  that  compromise  was,  the  transaction  was  held  to 
be  void.  Lord  Chelmsford  says  (^ :  "  The  arrangement,  being 
ultr^  vires  of  the  directors,  could  only  be  subsequently  made 
good  by  the  acquiescence  of  all  the  shareholders,  with  know- 

O  Law  Rep.,  3  H.  L.,  171,  (*)  Law  Rep.,  3  H.  L.,  268. 

O  Law  Rep.,  3  H.  L.,  249.  (*)  Law  Rep.,  8  H.  L.,  at  p.  288. 
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ledge  of  the  transaction.  But  mere  time  alone,  without  such 
knowledge,  could  never,  in  my  opinion,  grow  into  proof  of 
acquiescence,  or  render  valid  that  which,  without  the  consent 
of  all  the  shareholders,  was  absolutely  void  ab  initio."  In  the 
next  case,  Eoans  v.  SmaUcomie  (^),  it  was  held  that  an  arrange- 
ment allowing  the  members  of  a  company  to  retire  from  the 
company  under  certain  conditions  therein  agreed  to  by  a  public 
meeting  of  the  shareholders  convened  by  a  due  notice,  is  not 
in  itself  valid,  unless  made  in  accordance  with  the  provisions 
of  the  deed  of  settlement,  and,  if  not  assented  to  directly  or  in- 
directly, after  due  notice,  by  all  the  shareholders,  may  be 
impeached  by  any  one  of  them ;  but  that,  if  the  means  of 
notice  to  all  appear  sufficient,  so  as  to  raise  a  clear  presumption 
of  knowledge  and  acquiescence,  and  the  arrangement  is  left 
unimpeached  by  any  one  for  a  great  many  years,  the  share- 
holder who  has  been  allowed  to  retire,  and  whose  name  has 
been  removed  ifrom  the  list  of  sharelK)lders,  will'be  held  to  be 
relieved  from  his  liability  as  a  shareholder.  But  Lord  Cairns, 
in  his  judgment  says  (*):  "Lapse  of  time  clearly  would  not 
make  valid  that  which  at  the  beginning*  was  invalid."  In  the 
third  case,  HovMswarth  v.  Mxms  C),  it  was  held  by  Lord  Cran- 
worth  (who.  diflfered  from  the  mtgority),  that,  where  share- 
holders know  that  their  directors  have  been  exceeding  their 
legal  powers,  and  take  no  steps  in  the  matter,  but  allow  the 
things  done  to  remain  unimpeached  for  years,  they  must  be 
taken  to  have,  retrospectively,  sanctioned  what  has  been  done. 
But  Lord  Cairns  (*)  said  that  it  was  impossible. to  ascribe  to  the 
mere  mention  of  "  cancelled  shares"  in  the  balance  sheets  the 
effect  sought  to  be  imputed  to  similar  words  in  this  case.  Li 
Imperial  Bank  of  Chma,  ^c.  v.  Bank  of  Hindustan^  ^c.  (*),  it  was 
held  that  acquiescence,  to  bind  all  the  members  of  a  company 
to  a  bargain  which  there  is  no  *power  to  confirm,  must  be  [53 
acquiescence  by  every  member  of  the  company.  Giffard,  V.C, 
there  says  (*) :  "  It  is  excessively  difficult  to  make  out  acquies- 
cence on  tiie  part  of  a  body  such  as  a  company  ik.  I  can 
understand  acquiescence  in  a  case  where  it  is  in  the  power  of 
the  persons  said  to  have  acquiesced  to  confirm  it;  but,  when  it 

Q)  Law  Rep.,  3  H.  L.,  249.  (*)  Law  Rep.,  8  H.  L.,  at  p.  275. 

O  Law  Rep.,  3  H.  L.,  at  p.,  263.       O  Law  Rep.,  6  Eq.,  91. 

O  Law  Rep.,  3  H.  L,  276.  O  Law  Rep.,  6  Eq.,  at  p.  100. 
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is  not  in  the  power  of  the  persons  said  to  have  acquiesced  to 
confirm  it,  it  requires,  in  order  to  establish  acquiescence,  a  case 
from  which  it  must  necessarily  be  inferred  that  every  member 
of  the  company  has  assented."  These  cases  clearly  show  that 
the  evidence  of  ratification  or  acquiescence  in  the  present  case 
was  insufiicient  to  bind  the  general  body  of  shareholders. 

[WiLLES,  J.  It  is  to  be  observed  that  those  were  all  cases 
of  liquidation, —  a  proceeding  intended  for  the  shareholdere 
themselves.] 

WiLLBS,  J.  The  argument  of  this  case  has  occupied  a  con- 
siderable time,  though  not  longer  than  its  importance  warranted. 
But,  when  it  comes  to  be  threshed  out,  the  facts  which  are  mar 
terial  to  the  forming  a  judgment  upon  it  appear  to  be  shortly 
these : —  The  plaintiffs'  company  was  formed  for  the  purpose  of 
working  two  mines,  one  in  the  island  of  Sombrero,  in  the  "West 
Indies,  and  the  other  at  tiagrosan,  in  Spain,  with  a  capital  of 
300,000?.,  in  12,000  shares  of  25Z.  each,  of  which  IW.  per  share 
was  paid  up.  Negotiations  were  entered  into  by  the  company 
for  the  purchase  of  the  mines.  The  Sombrero  mine  was  duly 
conveyed  to  them ;  but  a  difficulty  arose  as  to  the  title  of  the 
Lagrosan  mine,  and  up  to  the  month  of  March,  1866,  the  sale 
had  not  been  completed ;  and  the  purchase  ultimately  went  off. 
The  defendants.  Green  and  Nicholls,  were  the  promoters  of  the 
company,  and  would  receive  a  considerable  benefit  in  the  shape 
of  bonus  or  commission  if  the  company  was  successfully  floated. 
They  had  in  fact  received  from  the  vendor  10,000Z.  (in  money 
and  shares)  on  the  conveyance  of  the  Sombrero  mine;  and 
they  were  to  receive  a  similar  sum  upon  the  completion  of  the 
purchase  of  the  Lagrosan  mine.  They  appear  to  have  pur- 
chased a  considerable  number  of  shares  in  the  company ;  and 
when  the  time  arrived  for  taking  them  up,  owing  to  the  pur- 
chase of  the  Lagrosan  mine  being  still  in  fieri,  they  were  unar 
54]  fcl®  *t^  obtain  ftmds.  Under  these  circumstances,  it  being 
considered  that  their  failure  to  take  up  the  shares  which  they 
had  so  agreed  to  purchase  would  have  an  ill  effect  upon  the 
prospects  of  the  company,  the  directors  as  representing  the 
compaijy,  agreed  to  advance  to  Green  and  NichoUs  the  sum 
sought  to  be  recovered  in  this  action ;  and  in  respect  of  that 
advance  the  following  receipt  was  given : — i"  London,  March 
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9, 1866.  Received  on  our  joint  and  several  account  from  the 
Phosphate  of  Lime  Company  (Limited)  the  sum  of  7500i.  and 
twenty-five  debenture  bonds  of  lOOL  each  of  the  company,  the 
said  cash  and  bonds  being  taken  and  accepted  by  us  as  an  ad- 
vance from  the  company  pending  the  completion  of  M.  Dumas's 
purchase,  and  to  be  accounted  for  by  us  jointly  and  severally,  and 
repaid  to  the  company,  to  the  extent  of  6500Z.  and  fourteen  of 
the  said  debenture  bonds  of  1002.  each,  in  the  event  of  the  said 
purchase  from  any  cause  not  being  completed  within  three 
months  from  the  date  hereof."  Green  and  Nicholls,  therefore, 
accepted  the  money  and  the  bonds  as  an  advance  to  be  ac- 
counted for  by  them  to  the  company,  to  the  extent  mentioned 
in  that  receipt,  in  the  event  of  the  purchase  of  the  Lagrosan 
mine  not  being  completed  within  three  months ;  and  we  must 
take  it  that  Green  and  Nicholls  were  to  have  the  benefit  of  that 
advance  in  the  event  of  the  purchase  of  the  mine  being  com- 
pleted. Upon  the  purchase  falling  through,  a  claim  was  made 
upon  the  defendants  for  the  money  and  bonds  so.  advanced  to 
them,  which  claim  they  resisted.  An  arbitration  was  proposed, 
and  negotiations  took  place  between  the  directors  and  Green 
and  NichoUs  which  resulted  in  a  compromise  on  or  about  the 
24th  of  July,  1866.  That  compromise  in  effect  was,  that,  instead 
of  paying  back  the  money  advanced  to  them  and  returning  the 
debenture  bonds.  Green  and  NichoUs  should  give  up  to  the 
company  400  shares  on  which  lOL  per  share  had  been  paid  up, 
to  be  cancelled;  and  it  was  agreed  that  this  should  be  consi- 
dered as  a  settlement  of  the  claim  of  the  company  against 
them.  As  these  shares  were  not  money,  but  were  of  value,  the 
giving  them  up  and  the  acceptance  of  them  by  the  directors 
woiild,  if  authorized,  be  a  satis£Eiction  of  their  claim  against 
the  defendants.  The  directors,  as  representing  the  company, 
did  accept  that  satisfaction  by  a  formal  resolution,  and  the 
shares  were  given  up  and  were  cancelled.  It  was  suggested  at  the 
trial,  that  not  only  *was  that  transaction  unauthorized,  but  [55 
it  was  fraudulent  That  charge,  however,  fitiled ;  and  in  fact  all 
imputation  was  withdrawn;  It  must  be  taken,  therefore,  that 
this  was  asubstanl^al  transaction,  and  one  which,  if  the  direc- 
tors had  authority  to  enter  into  it,  was  an  honest  and  fair  trans- 
action, and  discharged  the  defendants  as  against  the  company. 
The  reply  of  the  plaintiffi  to  thit  is,  that  the  directors  had  no 
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authority  to,  accept  the  compromise  at  all.  I  do  not  go  along 
with  the  argument  of  Mr.  Benjamin,  that,  assuming  that  the 
directors  had  no  authority  to  make  the  compromise,  yet,  inas- 
much as  the  company  received  some  benefit  from  the  transac- 
tion, the  company  are  not  in  a  condition  to  say  that  the 
transaction  was  absolutely  void  but  only  that  it  was  what  he  calls 
relatively  void,  so  that,  if  the  company  wished  to  avoid  it,  they 
could  only  do  so  by  rescinding  it  and  returning  what  they  had 
received  under  it.  That  may  be  very  good  sense,  if  the  matter 
be  looked  at  in  a  moral  point  of  view ;  but  it  is  not  law.  If 
the  act  done  be  unauthorized,  the  law  makes  it  absolutely  void 
at  the  election  of  the  person  on  whose  behalf  it  is  done,  so  that 
he  may  repudiate  it  or  take  the  benefit  of  it  as  he  chooses  ;  but 
it  is  not  a  relative  nullity,  in  the  sense  that  the  person  not 
choosing  to  ratify  it  is  to  perform  some  condition  precedent  or 
do  some  act  before  he  declares  it  to  be  void.  It  comes  round, 
therefore,  to  this  alternative :  either  the  defendants  must  esta- 
blish that  the  directors  had  authority  at  the  time,  or  that  the 
company  did  by  their  subsequent  conduct  assent  to  and  ratify 
the  act  of  the  directors  so  as  to  bind  themselves  as  if  there  had 
been  a  previous  authority. 

As  to  whether  the  transaction  was  authorized  or  not,  it  is  un- 
necessary to  say  much.  As  to  this,  the  19th  and  the  118th  clauses 
of  the  articles  of  association  are  to  be  considered.  The  19th 
clause  provides  that  "  the  company  shall  not,  under  any  circum- 
stances, purchase  its  own  shares ;"  and  the  113th  provides  that 
"  the  directors  may  decline  to  register  any  transfer  of  shares 
made  by  a  member  who  is  indebted  to  the  company,  and  shall 
have  a  paramount  lien  upon  all  the  shares  of  any  member  for 
the  amount  of  any  debt  due  from  him  to  the  company,  either 
solely  or  jointly  with  any  other  person ;  and,  if  such  debt  be 
not  paid  within  three  months  from  the  service  of  a  notice  on 
56]  siich  member  requiring  *him  to  pay  such  debt,  together 
with  interest  and  any  expenses  that  may  have  accrued  by  reason 
of  such  non-payment,  the  shares  of  such  member,  or  so  many  of 
such  shares  as  shall  be  sufficient  to  pay  such  debt,  shall  be  liable 
to  be  forfeited,  and,  by  a  resolution  of  thg  directors  to  that 
effect,  may  be  forfeited  accordingly;  and  the  company  may 
thereupon  sell  and  transfer  all  or  any  of  the  shares  so  forfeited, 
and  apply  the  proceeds  of  suih  sale  in  or  towards  payment  of 
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the  debt  so  due  from  such  member  as  aforesaid ;  and  the  con- 
sent of  such  member  shall  not  be  necessary  for  giving  validity 
tp  any  sale,  disposition,  or  transfer  of  any  such  shares."  The 
113th  clause,  therefore,  gives  the  directors  a  discretion  to  forfeit 
shares  held  by  a  debtor  to  the  company,  by  way  of  lien  for  the 
debt  due :  and,  no  doubt,  if  the  shares  in  question  had  belonged 
to  the  defendants,  and  were  of  the  value  of  the  debt  owing  by 
them,  the  directors  might  under  clause  118  have  discharged  the 
defendants  by  a  forfeiture  of  the  shares.  But  it  must  be  by  an  act 
of  the  directors  themselves,  apart  from  any  contract  with  the 
defendants.  These  shares  were  not  in  the  names  of  the  defend- 
ants, but  in  the  names  of  third  parties,  and  therefore  the  trans- 
action does  not  &11  within  the  113th  clause.  It  may  be  observed 
that  the  power  to  forfeit  shares  was  not  altogether  foreign  to 
the  duly  of  the  directors :  they  might  under  certain  circum- 
stances do  so ;  but  the  taking  the  shares  at  a  valuation,  and 
forfeiting  them  at  that  price,  would  seem  to  amount  to  a  sale. 
I  assume,  therefore,  for  the  present,  that  the  transaction,  being 
between  the  directors  and  persons  having  control  over  the  shares, 
would  fall  within  the  19th  clause.  The  debt  may  be  treated  as 
something  given  for  the  shares.  This  is  not  to  be  taken  as  an 
expression  of  decided  opinion,  though  my  mind  inclines  that 
way.  It  is  enough  to  say  that  the  transaction  has  the  character 
of  a  sale.  I  assume  it  was  so.  Upon  the  first  alternative,  there- 
fore, the  defendants  &M. 

It  remains  to  consider  whether  or  not  the  defendants  have 
established  the  second  branch  of  the  alternative,  viz.,  that  the 
company  did  ratify  and  adopt  the  act  of  the  directors.  Now, 
the  law  with  respect  to  ratification  is  clear,  and  applies  equally 
to  cases  of  contract  and  of  tort.  The  principle  by  which  a  per- 
son on  whose  behalf  an  act  is  done  without  his  authority  may 
ratify  and  adopt  *it,  is  as  old  as  any  proposition  known  to  [57 
the  law.  But  it  is  subject  to  one  condition :  in  order  to  make  it 
binding,  it  must  be  eitiier  with  full  knowledge  of  the  character 
of  the  act  to  be  adopted,  or  with  intention  to  adopt  it  at  all  events 
and  under  whatever  circumstances.  Is  it  proved  that  the  com- 
pany did  intend  to  adopt  the  resolution  of  July,  1866  ?  I  may 
observe  that  the  company  at  the  end  of  1866,  or  early  in  1867 
(I  should  say  on  the  6th  of  March,  1867),  transferred  its  business 
to  a  new  company  called  The  Sombrero  Company,  upon  a  full 
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consideration,  and  upon  an  arrangement  by  which  the  shares 
and  capital  of  the  Phosphate  of  Lime  Company  were  to  be  ab^ 
sorbed  into  the  new  company,  the'  shareholders  in  the  former 
company  becoming  the  holders  of  an  equal  number  of  shares  in 
the  Sombrero  Company  of  10^.  each  instead  of  25L  That  trans- 
fer which  was  so  completed  in  March,  1867,  was  taken  to  be 
beneficial  to  the  shareholders  in  the  Phosphate  of  Lime  Com- 
pany; and  there  is  no  suggestion  that  any  of  them  did  object. 
The  result  was  that  the  capital  of  the  Phosphate  of  Lime 
Company  was  treated  as  the  capital  of  the  Sombrero  Company, 
and  the  shareholders  of  the  new  company  had  all  the  benefit  of 
the  cancellation  of  the  400  shares  referred  to  in  the  resolutions 
of  the  10th  and  24th  of  July,  1866.  After  that  arrangement  so 
made  and  assented  to,  accounts  were  made  out  and  brought  be- 
fore the  shareholders  of  the  Phosphate  of  Lime  Company  at  the 
meeting  in  March,  1867,  accompanied  by  a  report  of  the  direc- 
tors showing  the  reasons  for  the  liquidation  of  the  old  company 
and  the  future  prospects  of  the  new  company,  and  stating  the 
capital  of  the  new  company  to  be  182,000?.,  and  showing  how 
that  reduetion  had  been  effected,  viz.  partly  by  shares  cancelled 
owing  to  the  abandonment  of  the  Lagrosan  purchase,  and  partly 
by  "  shares  forfeited  for  non-payment  of  calls,'*  and  partly  by 
the  reduction  by  the  vendors  of  the  Sombrero  estate  on  the  fully 
paid-up  shares  issued  to  them.  It  is  clear,  then,  that  the  capita] 
of  the  new  company  was  reduced  by,  amongst  other  things,  the 
400  shares  given  up  by  the  defendants  on  the  compromise  in 
July,  1866;  and  it  is  clear  that  they  were  intended  to  be  in- 
cluded in  the  account  submitted  to  the  shareholders.  It  is  said 
that  the  words  "  shares  forfeited  for  non-payment  of  calls  "  do 
not  properly  describe  the  transaction.  But,  if  it  be  intended  to 
allege  that  there  wa^  improper  concealment,  that  should  have 
58]  *been  relied  on  in  the  charge  of  fraud.  It  was  involved  in 
the  abandonment  of  the  Lagrosan  purchase :  it  was  connected 
with  that  purchase,  and  with  the  dealings  with  the  persons  who 
were  instrumental  in  its  negotiation.  I  have  no  doubt  whatever 
in  my  mind  that  those  words  did  convey  to  every  person  inter- 
ested in  the  Phosphate  of  Lime  Company  who  thought  proper 
to  make  inquiry  suflGlcient  information  on  the  subject;  and,  with 
respect  to  those  who  did  not  think  proper  to  seek  information, 
the  fact  that  they  did  not  choose  to  inquire  is  strong  evidence 


VoL  Vn.]  MICH.  TERM,  XXXV  VICT.  118 

Phosphate  of  Lime  Co.  v.  Green.  1871 

that  they  were  satisfied  to  adopt  the  acts  of  the  directors  at  all 
events  and  under  whatever  circuinstances,  and  to  take  the  bene- 
fit of  the  arrangement  made  by  them  in  any  form  they  thought 
proper.  Looking  to  the  fact  that  the  transaction  was  not  con- 
cealed, and  that  no  shareholder  was  called  at  the  trial  to  say 
that  he  did  not  know  of  it,  I  cannot  doubt  that  the  report  and 
account  did  convey  sufficient  information  to  the  shareholders  as 
to  the  cancellation  of  the  400  shares,  and  that  there  was  no  one 
shareholder  who  was  ignorant  of  it.  Further,  it  appeared  that 
the  defendants  were  credited  in  the  books  of  the  company,  under 
date  the  21st  of  August,  1866,  "  By  shares  forfeited  account, 
40002. 'f  I  believe  that  these  are  all  the  material  facts.  I  think 
there  was  abundant  evidence  of  a  ratification,  in  the  sense  of  an 
adoption  of  the  act  of  the  directors,  either  with  knowledge  of 
aU  the  circumstances,  or  with  an  absolute  intention  to  adopt  it. 
All  imnutation  of  firaud  was  withdrawn.  The  transaction  ap- 
pears to  have  been  a  notorious  one  at  the  time.  The  Phosphate 
of  Lime  Company  was  in  difficulties.  A  proposal  was  made 
for  a  transfer  to  the  new  Sombrero  Company  under  circum- 
stances under  which  every  shareholder  would  naturally  have 
his  attention  called  to  all  the  accounts  and  transactions  of  the 
company.  Accounts  were  presented  showing  a  forfeiture  of 
shares  with  an  amount  set  down  as  40002.,  a  sum  which  was 
calculated  to  excite  attention  and  inquiry.  Ko  shareholder  is 
called  to  say  that  he  was  not  aware  of  the  transaction.  All  this 
shows  clearly  to  my  mind  that  there  was  a  ratification.  The 
transfer  to  tiiQ  Sombrero  Company  involved  a  ratification,  be- 
cause it  was  founded  upon  a  reduction  of  the  capital  by  means, 
amongst  others,  of  the  cancellation  of  these  400  shares.  It 
would  be  a  waste  of  time  to  refer  to  authorities  to  show  that 
one  who  chooses  to  adopt  the  *benefit.of  a  transaction  [59 
ought  to  be  bound  by  it.  The  present  case,  however,  goes  much 
further  than  that,  because,  fi-om  the  6th  of  March,  1867,  down 
to  the  16th  of  May,  1870,  when  this  action  was  brought^  the 
shareholders  have  continued  to  receive  dividends  and  to  carry 
on  the  business  of  the  Sombrero  Company  upon  the  footing  of  the 
dealings  of  March,  1867.  That  circumstance  appears  to  me  to 
add  considerable  weight  to  those  I  have  already  adverted  to, 
and  makes  the  case  stronger  against  the  company.  I  think  it 
would  be  highly  inequitable  and  unjust  that  the  company  should, 
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after  so  long  an  acquiescence^  be  allowed  to  rip  up  the  transac- 
tion and  call  upon  the  defendants  to  pay  back  the  money,  with- 
out at  least  restoring  them  the  shares  the  cancellation  of  which 
formed  the  basis  of  the  arrangement  which  was  made  by  the 
resolution  of  the  10th  of  July,  1866,  and  confirmed  by  the  reso- 
lution of  the  24th. 

It  is  unnecessary  to  go  into  the  authorities  which  were  cited 
in  the  course  of  the  argument,  because  I  do  not  think  any  one 
of  them  affects  the  principle  upon  which  our  decision  is  founded, 
and  from  which  I  feel  the  great  danger  of  departing.  The  case 
which  was  mainly  relied  on  for  the  plainti£b  was  that  of 
Spackman  v.  Eoans.  (^)  That  was  a  case  of  very  great  hardship : 
a  forfeiture  of  shares  was  unripped  after  the  lapse  of  ten*  years, 
because  contrary  to  the  deed  of  association.  Lord  St  Leonards 
and  Lord  Romilly  differed  firom  the  majority  of  the  peers,  not 
so  much  upon  the  application  of  the  general  principle  of  law 
as  to  acquiescence  or  ratification,  as  upon  the  conclusicH  to  be 
drawn  from  the  facts  then  before  them.  Balance-sheets  had 
been  put  in  from  time  to  time,  in  the  ordinary  course  of 
business,  to  which  the  attention  of  the  shareholders  might  have 
been  called,^  and  which  contained  entries  calculated  to  invite 
them  to  examine  the  books  of  the  company,  but  not  containing 
information  as  to  extraordinary  transactions  such  as  those  which 
occur  in  this  case,  of  a  nature  to  induce  particular  inquiry  and 
criticism.  The  majority  of  the  peers  were  of  opinion  that  they 
ought  not  from  the  facts  to  draw  the  inference  of  notice,  or  to 
hold  that  the  shareholders  were  to  be  '^  deemed  to  have  had 
notice."  Lord  St  Leonards  thought  it  was  enough  to  *show 
60]  that  they  had  the  means  of  knowledge,  and  that,  if  the 
means  of  knowledge  existed,  notice  ought  to  be  imputed.  I  do 
not  understand  their  lordships  as  laying  down  in  that  case  any 
principle  which  should  be  binding  as  matter  of  law,  but  merely 
what  was  the  inference  which  they,  as  judges  of  the  law  and 
the  fiicts,  ought  to  draw  from  the  evidence  before  them.  No 
one  of  the  cases  referred  to  seems  to  me  to  be  at  all  like  the 
present  I  think  the  cardinal  &ct  of  the  transfer  of  the  old 
business  of  the  Phosphate  of  Lime  Company  to  the  Sombrero 
Company,  under  the  circumstances  before  stated,  makes  an  end 
of  the  matter ;  and  that  the  transaction  as  to  these  shares  could 

(»)  Law  Rep.,  3  H.  L.,  171. 
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not  and  did  not  escape  inquiry.  Upon  the  best  consideration  ^ 
therefore,  which  I  can  bring  to  this  case,  I  come  unhesitatingly 
to  the  conclusion  that  there  was  evidence  from  which  the  jury 
might  properly  hold  that  the  condition  of  ratification  was  fill- 
filled,  and  that  the  verdict  ought  to  be  supported. 

.  Keating,  J.  I  am  of  the  same  opinion.  This  was  an  action 
for  money  lent ;  and  the  only  plea  we  have  to  consider  is  one 
of  accord  and  satisfaction.  To  prove  that  plea,  the  defendants 
showed  an  accord  and  satisfaction  with  the  directors  of  the 
company  by  the  delivery  up  to  them  of  400  shares  to  be  can- 
celled, and  the  acceptance  thereof  by  the  directors.  To  meet 
that,  it  is  alleged  on  the  part  of  the  company  that  what  the 
directors  did  was  ultr^  vires  and  in  excess  of  their  authority. 
The  answer  of  the  defendants  is  twofold ;  first,  that  the  directors 
did  not  exceed  the  authority  vested  in  them  by  the  articles  of 
association ;  and  secondly,  that,  if  they  did,  the  company,- 
that  is,  the  shareholders, —  vdth  full  knowledge  of  what  the 
directors  had  done,  ratified  and  confirmed  their  act 

As  to  the  first  question,  I  agree  with  the  impression  of  my 
Brother  Willes,  that  the  transaction  with  respect  to  the  cancellar 
tion  of  the  shares  would  amount  to  a  sale,  and  so  fall  vdthin 
the  prohibition  of  article  19.  But  I  also  agree  vdth  him  that  it 
is  unnecessary  to  determine  that,  because  I  am  clearly  of  opinion 
thatihere  was  evidence  from  which  the  jury  might  properly 
find  that  the  company  ratified  the  act  of  the  directors,  vdth  full 
knowledge  of  all  the  facts ;  and  that  is  the  sole  ground  upon 
which  my  judgment  is  founded.  If  the  question  before  us  had 
been  that  which  was  before  the  *House  of  Lords  in  the  cases  [61 
referred  to,  I  must  confess  I  should  have  felt  some  difficulty  in 
coming  to  the  conclusion  that  it  was  proved  to  my  satisfaction 
that  the  shareholders,  with  fiill  knowledge  of  the  transaction, 
ratified  that  which  the  directors  had  done,  vdth  the  intention  of 
ratifying  and  confirming  it.  But  that  is  not  now  the  question ; 
it  is  simply  whether  or  not  there  was  evidence  upon  which  the 
jury  might  find  acquiescence.  It  must  be  assumed  that  the 
jury  have  found  the  fiict;  and  the  only  question  is  whether 
there  was  evidence  to  warrant  their  finding.  That  relieves  us 
from  all  embarrassment  which  might  otherwise  have  arisen  from 
the  decisions  in  the  House  of  Lords. 
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The  material  &ct8  of  the  present  case  were  these: — There 
was  a  general  meeting  of  the  shareholders,  convened  in  the 
nsnal  way,  at  which  a  report  was  made  by  the  directors  dis- 
tinctly informing  the  shareholders  of  the  forfeiture  or  cancella- 
tion of  these  400  shares,  and  of  the  diminution  of  the  capital 
of  the  company  of  which  the  shareholders  would  derive  the 
benefit,  and  of  the  proposed  amalgamation  or  absorption  of  the 
original  company  into  the  Sombrero  Company.  The  transfer 
from  the  old  to  the  new  company  took  place  upon  the  footing 
of  that  diminution  of  capital,  which  to  the  extent  of  4000t  was 
due  to  the  cancellation  of  the  shares  in  question.  The  accounts 
of  the  Phosphate  of  Lime  Company  were  produced  at  that 
meeting,  and  the  shareholders  invited  to  investigate  them,  so 
that  every  one  of  them  might,  if  he  were  so  minded,  have  in- 
formed himself  of  the  whole  transaction ;  and  no  shareholder 
was  called  at  the  trial  to  say  that  he  had  not  notice  of  it  The 
transfer  and  cancellation  of  the  400  shares  took  place  in  July, 
1867,  and  down  to  the  month  of  May,  1870,  the  shareholders  in 
the  extinct  company  have  derived  the  benefit  resulting  from 
the  consequent,  diminution  of  capital  in  the  increased  dividends 
on  their  shares  in  the  Sombrero  Company.  That  the  jury, 
under  these  circumstances,  would  have  found  that  there  was  a 
ratification,  if  the  question  had  been  left  to  them,  I  cannot  for 
a  moment  doubt.  The  plaintifi^'  counsel  elected  not  to  go  to  the 
jury,  but  preferred  coming  to  the  Court ;  and  all  that  we.  can 
be  called  upon  to  say  is,  whether  or  not  there  was  evidence  of 
ratification  for  a  jury.  I  entirely  concur  with  my  Brother 
Willes  that  it  would  be  inequitable  and  unjust  to  come  to  any 
62]  other  conclusion ;  and  I  should  have  much  regretted  *it  if 
I  had  felt  myself  compelled  to  disturb  the  verdict  which  has 
been  entered. 

Brett,  J.  The  first  point  to  be  considered  in  this  case  is, 
what  was  the  real  eflfect  of  the  leave  reserved  at  the  trial.  The 
case  of  the  plaintiffi  was  launched,  and  was  mainly  attempted 
to  be  maintained,  upon  the  supposition  that  the  compromise 
with  the  defendants  was  the  result  of  a  fraud  on  the  part  of  the 
chairman  of  the  company.  That  ground  entirely  failed ;  and, 
considering  that  the  shares  in  question  were  cancelled  so  long 
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ago,  and  that  the  plaintifis  have  had  all  the  benefits  of  their  can- 
cellation, and  are  now  seeking  to  enforce  payment  of  the  6500t 
without  offering  to  give  back  the  400  shares  to  the  defendants 
or  to  pay  them  the  dividends,  it  seems  to  me  to  be  clear  that  the 
real  and  understood  effect  of  the  reservation  was  that  the  verdict 
upon  the  plea  of  accord  and  satisfieu^on  was  to  stand,  unless  the 
Court  should  be  of  opinion  that  there  was  no  evidence  to  sup- 
port that  plea.  K,  therefore,  there  was  any  evidence  of  ratifi- 
cation so  as  to  bind  the  company,  this  rule  must  be  discharged. 
'The  question,  then,  is,  whether  there  was  evidence  of  such  a 
compromise  in  July,  1866,  as  was  binding  upon  the  company 
either  by  reason  of  the  directors  having  had  authority  at  the 
time  to  make  the  compromise,  or  by  reason  of  a  subsequent 
ratification  by  the  company  with  knowledge  of  the  facts.  That 
the  directors  had  authority  to  .make  the  compromise  is  a  pro- 
position which  I  think  cannot  be  sustained.  The  18th  sub-sec- 
tion of  article  84  would  seem  to  give  the  directors  a  limited 
authority  to  make  compromises,  but  not  to  make  such  a  com- 
promise as  this,  because  it  would  be  contrary  to  the  proviso  that 
"  the  same  be  not  repugnant  to  law  or  to  any  of  the  provisions  of 
these  articles,"  and  a  purchase  of  shares,  which  this  would  seem 
to  amount  to,  is  expressly  forbidden  by  article  19.  Although 
the  directors  had  some  authority  to  make  compromises  under 
article  113, 1  do  not  think  this  transaction  was  warranted  by 
that  article.  It  comes,  therefore,  to  the  question  whether 
the  act  of  the  directors  with  reference  to  these  400  shares 
was  ratified  by  the  company.  Now,  in  order  to  establish 
a  case  of  ratification,  it  seems  to  me  that  it  was  not  necessary 
to  prove  absolute  knowledge  on  the  part  of  every  shareholder. 
As  is  pointed  out  by  Lord  St.  Leonards  in  *Spackman  v.  [63 
Mxins  Q)y  it  was  not  necessary  to  show  that  every  shareholder 
had  actual  notice.  "  It  is  said,"  he  observes,  "  that  the  absent 
shareholders  in  this  case  are  not  bound  by  the  arrangement 
unless  the  appellant  can  prove  that  every  one  of  them  knew  the 
exact  nature  of  the  tpansaction.  How  can  he  prove  this  at  the 
close  of  so  many  years  ?  In  Brotherhood^ s  Case  (*),  it  was  held 
that  they  had  notice, —  not  that,  in  point  of  fact,  such  notice  was 
proved."    It  is  impossible  to  prove  that  every  shareholder  had 

0)  Law  Rep.,  8  H.  L.,  232.  O  31  Beav.,  805 ;  81  L.  J.  (Ch.),  861. 
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notice  or  snch  a  knowledge  of  the  facts  as  amounts  to  notice. 
It  is  sufficient  to  show  that  facts  were  made  known  to  the  share- 
holders, into  the  effect  of  which  they  might  and  ought  to  have 
inquired,  and  to  which  they  ought  to  have  objected  at  the  time, 
unless  they  intended  to  adopt  the  transaction.  I  think  there 
was  such  evidence  here.  On  the  5th  or  6th  of  March,  1867,  a 
meeting  of  the  shareholders  in  the  Phosphate  of  Lime  Company 
was  held  for  the  purpose  of  considering  the  expediency  of  the  ab- 
sorption or  transfer  of  that  company  to  the  Sombrero  Company, 
with  a  diminished  capital ;  and  at  that  meeting  a  report  was* 
read  in  which  it  was  stated,  amongst  other  things,  that  that 
diminution  of  capital  had  been  effected  "  partly  by  shares  can- 
celled owing  to  the  abandonment  of  the  Lagrosan  purchase,  and 
partly  by  shares  forfeited  for  non-payment  of  calls J^  In  order  to 
effect  a  diminution  of  the  capital,  .the  shares  under  both  those 
heads  must  have  been  cancelled.  Mere  forfeiture  without  can- 
cellation would  not  have  had  that  effect.  The  validity  of  the 
transfer  or  absorption  adopted  or  authorized  at  that  meeting 
has  never  been  called  in  question.  At  that  same  meeting  a 
copy  of  the  accounts  was  put  in  and  submitted  to  all  the  share- 
holders. That  fact  distinctly  appears  upon  my  notes.  It  was 
not  like  the  case  of  the  mere  production  of  a  ledger  into  which 
the  shareholders  could  have  no  opportunity  of  looMng  at  the 
time.  Unless  the  shareholders  intended  to  adopt  the  transac- 
tion, they  should  have  inquired  into  the  circumstances  under 
which  the  cancellation  took  place.  K  they  had  done  so,  they 
would  have  been  told  that  it  was  the  result  of  a  compromise. 
The  transfer  having  been  made  to  the  new  company,  dividends 
have  been  paid  upon  the  snialler  amount  of  capital,  and 
consequently  at  an  increased  rate;  and,  things  having  con- 
64]  tinned  in  this  *state  for  two  or  three  years,  the  company 
now  seeks  to  recover  from  the  defendants  the  sum  advanced  to 
them  in  1866,  and  from  which  the  directors  had  absolved  them 
in  consideration  of  the  cancellation  of  the  400  shares ;  and  this 
without  giving  them  back  the  shares  or  pajdng  them  the  divi- 
dends which  would  have  accrued  thereon.  Taking  all  these 
&cts  into  consideration,  it  seems  to  me  that  there  was  abund- 
ant evidence  to  justify  the  jury  in  saying  that  the  company 
(that  is,  the  shareholders),  with  knowledge  of  all  the  circum- 
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stances,  ratified  and  adopted  what  had  been  done  by  the 
directors,  and  that  the  plea  of  accord  and  satisfaction  was 
proved. 

Bvle  discharged. 

Attorneys  for  plaintiffl :  Mercer  ^  Mercer. 

Attorneys  for  defendants :  Stevens^  WUkinscn^  ^  Harries. 
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65]  Anderson  and  Others  v.  The  Pacific  Fire  and  Marine 

Insurance  Company. 

Law  Reports,  7  Common  Pleaa,  65. 
McMTine  Insurance — Miarepresentaiion  of  a  Material  Fact. 

On  effecting  an  insurance  on  freight  from  Belize  to  R.  Point  on  the  Honduras 
coast  (a  place  the  exact  locality  of  which  was  not  known  to  either  party)  and 
.  thence  to  London,  the  agent  of  the  assured  produced  and  read  to  the  agent  of 
the  assurers  a  letter  which  the  owners  of  the  vessel  had  received  from  the  captain 
from  Belize,  in  which  R.  Point  was  thus  described : — "  It  is  considered  by  the 
pilot  here  as  a  good  and  safe  anchorage,  and  well  sheltered.  I  have  been  out 
and  seen  the  place,  and  consider  it  quite  safe."  It  was  admitted  that  this  state- 
ment of  the  captain  was  made  bona  fide ;  but  there  was  evidence  that  R.  Point 
was  not  at  the  particular  season  a  safe  anchorage. 

In  an  action  upon  the  policy,  for  a  total  loss,  the  judge  told  the  juiy  that  in 
his  opinion  the  letter  did  not  amount  to  a  statement  of  a  fact,  but  merely  of  an 
opinion ;  and  he  left  two  questions  to  them, — 1.  Was  the  letter  read  to  D.,  the 
agent  of  the  'assured  ?  2.  Did  the  captain  and  the  pilot  consider  that  R.  Point 
was  a  safe  anchorage  ?  The  jury  answered  both  questions  in  the  affirmative^ 
and  a  verdict  was  entered  for  the  plaintiffs : — 

Seid,  no  misdirection,  and  that  the  verdict  was  warranted  by  th^  evidence. 

This  was  an  action  upon  a  policy  of  insurance  on  chartered 
freight  of  the  ship  Clarendon^  valued  at  1000?.,  from  Belize  to 
66]  *Rendez-vous  Point,  in  the  island  of  Turneffe,  back  to 
Belize,  thence  to  other  ports,  and  finally  to  London. 

The  cause  was  tried  before  Brett,  J.,  at  the  sittings  in  London 
after  last  term.    The  fects  were  as  follows : —  The  plaintiflfe  are 
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merchants  in  London,  and  the  owners  of  the  ship  Clarendon.  The 
defendants  are  an  insurance  company  in  London.  Kendez-vous 
Point,  mentioned  in  the  policy,  is  at  the  north  of  Tumeflfe,  an 
island  on  the  Honduras  coast  about  twenty  miles  from  Belize, 
off  which  there  is  a  dangerous  coral  reef.  A  vessel  called  the 
GibraUaTj  laden  with  a  cargo  of  mahogany,  had  been  wrecked 
there,  and  the  ClarendoTiy  which  was  then  lying  at  Belize,  was, 
on  the  30th  of  November,  1870,  chartered  to  proceed  to  the  spot 
to  recover  the  mahogany  and  bring  it  back  to  Belize,  and  thence 
to  London,  at  a  freight  of  Si.  10s.  per  ton,  which  was  about  20^. 
per  ton  beyond  the  ordinary  rate  of  freight.  The  captain^  by 
letter  of  the  8d  of  December,  informed  his  owners  of  his  having 
entered  into  that  charterparty,  and  requested  them  to  effect  an 
insurance  on  freight  Li  that  letter,  which  was  received  in 
London  on  the  28tli  of  December,  the  captain  thus  described 
B^ndez-vous  Point :  ^^  It  is  considered  by  the  pilot  here  as  a  good 
and  safe  anchorage,  and  well  sheltered.  I  have  been  out  and  seen 
the  place,  and  consider  it  quite  safe."  On  the  day  following 
the  receipt  of  that  letter,  one  Bruce,  the  plaintiffi'  clerk,  went 
to  the  office  of  the  defendants  in  order  to  effect  the  insurance. 
He  saw  Drummond,  the  principal  manager  of  the  company. 
There  was  a  conflict  of  evidence  as  to  what  passed  at  that  inter- 
view; Drxmmiond  stating  that  Bruce  told  him  that  Rendez- 
vous Point  was  a  safe  anchorage,  and  that  his  principals  had 
received  a  letter  to  that  effect  from  the  captain ;  and  Bruce 
stating  that  he  produced  the  captain's  letter  and  read  Drum- 
mond the  extract  above  set  out,  adding  no  statement  of  his  own, 
that  Drummond  asked  him  whereabouts  Rendez-vous  Point 
was,  and  he  told  him  he  did  not  know,  and  that  Drummond 
took  time  to  consider,  and  next  day  accepted  the  insurance  at  a 
rat^  somewhat  higher  than  the  or^nary  rate  of  insurance  from 
Belize.  So  entirely  ignorant  were  both  parties  at  the  time  of 
the  name  and  position  of  Kendez-vous  Point,  which  does  not 
appear  in  the  ordinary  charts,  though  it  is  the  point  of  depart- 
ure for  vessels  sailing  from  Belize  for  Europe,  tiiat  it  was  called 
in  the  slip  *  "  Rendennis  Point"  The  policy  was  dated  [67 
the  7th  of  January,  1871. 

The  Clarendon^  in  pursuance  of  the  charterparty,  proceeded  to 
Rendez-vous  Point,  and  the  captain  with  a  pilot  went  in  a  boat 
through  an  opening  in  the  reef,  and,  finding  what  they  consi- 
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dered  good  holding  ground,  took  the  vessel  in  and  anchored 
her.  The  spot  where  she  lay,  though  sheltered  by  the  reef  from 
the  waves,  was  not  sheltered  from  wind.  After  she  had  been 
there  eight  or  nine  days,  a  storm  arose,  and  the  vessel  was  totally 
lost 

There  was  evidence  on  the  part  of  the  defendants  that  Ren-, 
dez-vous  Point  was  a  dangerous  place  for  a  vessel  to  anchor 
daring  the  hurricane  months,  it  being  exposed  to  what  are  called 
there  the  "  northers.**  It  was  conceded  that  the  conduct  of  the 
assured  and  also  of  the  captain  was  perfectly  bona  fide ;  but  it 
was  contended  that  in  what  passed  between  Bruce  and  Drum- 
mond  when  the  insurance  was  effected  there  was  a  concealment 
or  a  misstatement  of  a  material  fact,  so  as  to  vitiate  the  policy. 

The  learned  judge  left  it  to  the  jury  to  say, —  first,  was  the 
letter  of  the  8d  of  December,  1870  (that  is,  the  material  part  of 
it),  read  to  Drummond  ?  —  secondly,  did  the  captain  and  the 
pilot  consider  that  Bendez-vous  Point  was  a  safe  anchorage  ? 
The  jury  answered  both  questions  in  the  affirmative;  and  the 
learned  judge  thereupon  said,  there  was  no  concealment;  and 
directed  the  jury  to  find  for  the  plaintiffs. 

Prenticey  Q.  C.  (J.  P.  Mwrphy  with  him),  moved  for  a  new  trial, 
on  the  ground  of  misdirection  and  that  the  verdict  was  against 
evidence.  The  substance  of  the  representation  made  by  Bruce 
to  Drummond  was  that  Eendez-vous  Point  was  a  safe  anchor- 
age, and  well  sheltered ;  and  this  all  the  evidence  negatived. 
After  the  finding  of  the  jury,  it  must  be  taken  that  the  material 
part  of  the  captain's  letter  was  read  to  Drummond.  But  the 
reading  of  that  letter  by  the  plaintiflfe'  clerk  amounted  to  a  re- 
presentation by  him  that  he  believed  the  fact  to  be  as  therein 
stated.  It  is  tiie  same  as  if  the  captain  had  gone  to  the  office 
himself  and  made  the  statement. 

[Brstt,  J.  The  question  is,  did  Bruce  assert  that  it  was  a  safe 
anchorage,  or  only  that  the  pilot  and  the  captain  thought  it  so  ?] 
68]  ^Icnides  v.  Pacific  Insurance  Company  Q)  is  an  authority  to 
show  that  what  passed  substantially  amounted  to  a  representa- 
tion of  the  fact  by  Bruce.  Blackburn,  J.,  delivering  the  judg- 
ment of  the  Court,  says  (*) :  "  It  was  argued  that  a  representation, 
if  only  as  to  an  e:n)ectation  or  belief,  is  substantially  complied 

O  Law  Rep.  6  Q.  B.,  674.  O  Law  Rep.  6.  Q.  B.,  at  p.  688. 
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with  if  the  assured  really  had  honestly  entertained  that  expect- 
ation on  snfficient  grounds,  and  that  the  representation  that  he 
*  thought  *  the  ship  a  Norwegian  ship  was  literally  true.  We 
think  this  expression  tantamount  to  an  assertion  that  she  was 
the  Norwegian." 

[WiLLES,  J.  You  must  make  out  that  the  statement  con- 
tained in  the  captain's  letter  is  not  merely  an  expression  of 
opinion,  but  an  assertion  of  a  fact] 

The  evidence  shows  that  the  captain  could  not  really  have 
believed  that  Bendez-vous  Point  was  a  safe  anchorage. 

WiLLBS,  J.  This  is  an  action  on  a  policy  of  insurance  on 
freight  of  a  ship  called  the  Cl/irendon  from  Belize  to  Bendez-vous 
Point,  thence  back  to  Belize,  and  thence  to  London.  The  ves- 
sel was  lost  in  the  course  of  that  voyage,  and  the  defendants, 
who  underwrote  the  policy,  now  seek  to  be  'discharged  from 
liability  as  insurers,  on  the  ground  of  an  alleged  material  mis- 
represtotatfon  by  the  assured  to  their  agent  on  the  occasion  of 
the  policy  being  entered  into.  There  is  no  doubt  that  a  mate- 
rial misrepresentation,  though  perfectly  honest  at  the  time, 
made  with  the  intent  that  it  should  be  acted  upon  by  the  assurer, 
and  which  has  led  to  the  policy  being  granted,  will  defeat  the 
policy.  The  rule  as  to  the  good  faith  which  is  required  to  be 
observed  on  the  effecting  a  policy  of  insurance  is  so  strict  that 
the  assured  is  bound  to  make  known  to  the  underwriter  all  the 
infonnation  in  Wb  power  which  is  not  within  the  ordinary  know- 
ledge  and  experience  of  an  underwriter ;  and  further,  that,  if  a 
material  fact  which  is  stated  to  the  underwriter  turns  out  to  be 
untrue,  or  a  fact  which  is  material  to  be  stated  is  concealed 
from  the  underwriter,  the  policy  is  void,  notwithstanding  the 
assured  may  have  acted  with  perfect  good  fiuth  and  honesty  of  in- 
tention. In  the  present  case  there  was  no  concealment  of  any- 
thing known  to  the  assured.  The  jury  have  found  that  the 
agent  of  the  assured,  at  the  time  of  affecting  the  policy,  read  to 
the  defendants'  '^'manager  all  that  the  assured  themselves  [69 
knew  as  to  the  voyage,  and  especially  all  that  they  knew  as  to 
the  security  of  the  anchorage  at  Bendez-vous  Point  He  read 
to  him  the  letter  from  the  captain  of  the  Clarendon^  in  which  he 
said :  ^^  It  is  considered  by  the  pilot  here  as  a  good  and  safe 
anchorage,  and  well  sheltered.    I  have  been  out  and  seen  the 
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place,  and  consider  it  quite  safe.''  It  is  said  that  that  was  a 
misrepresentation;  and  I  think  it  mnst  be  assumed  for  the 
present  purpose,  that,  if  that  is  to  be  taken  to  be  a  statement  by 
the  master  that  Rendez-vous  Point  was  a  safe  anchorage  and 
well  sheltered,  that  was  a  misstatement,  because  there  was 
abundant  evidence  that  it  was  not  a  good  and  safe  anchorage ; 
and  on  that  the  learned  judge  did  not  ask  the  jury  to  pronounce 
any  opinion.  The  question,  therefore,  becomes  this,  whether 
the  statement  of  the  master  in  that  letter  amounts  to  an  absolute 
statement  of  a  fact  or  only  to  a  statement  of  opinion.  If  the 
latter,  it  may  be  that,  if  it  was  an  opinion  which  the  writer  of 
.the  letter  really  did  not  entertain, —  a  conclusion  which  the  jury 
would  easily  have  arrived  at  if  they  thought  no  person  could 
honestly  have  entertained  such  a  belief, —  I  think  the  assured 
would  be  bound.  But  any  consideration  of  that  kind  is  excluded 
by  the  finding  of  the  jury,  because,  in  answer  to  the  second  ques- 
tion which  was  put  to  them,  4hey  find  that  it  was  an  opinion 
honestly  formed.  Then,  do  the  words  amount  to*an  absolute 
statement  of  a  fact  ?  I  am  of  opinion  that  they  do  not,  and  that 
they  could  not  have  been  so  understood  by  Drummond  when  he 
took  the  risk.  Rendez-vous  Point  does  not  appear  to  have  been  a 
place  very  well  known  to  either  party.  It  was,  so  to  speak,  a 
questionable  place.  All  the  information  the  defendants'  manager 
has  he  obtains  from  a  person  who  professes  not  to  know  any- 
thing about  it.  It  was  considered  by  the  pilot  as  a  good  and 
safe  anchorage ;  and  it  was  considered  by  the  jury  that  the  pilot 
so  thought  it.  The  rest  of  the  statement  means  thi» :  "  From 
the  informatioh  I  have  received  from  the  pilot,  and  my  own  in- 
spection, I  consider  it  quite  safe."  Fraud  being  out  of  the 
question,  I  think  that  is  no  misrepresentation.  Unless  the 
honesty  of  the  captain  was  to  be  assailed,  I  do  not  see  any 
ground  for  sajdng  that  the  jury  ought  to  have  come  to  any  other 
conclusion  than  they  did ;  and  I  do  pot  understand  from  the 
learned  judge  that  he  is  dissatisfied  with  the  verdict  I  there- 
fore think  there  ought  to  be  no  rule. 

70]  *Byles,  J.  I  am  of  the  same  opinion.  The  statement 
in  the  captain's  letter,  which  the  jury  find  was  read  to  the  de- 
fendants' agent  at  the  time  of  effecting  tiie  poU^y,  and  which 
they  also  find  to  be  true,  is  a  representation,  not  that  Rendez- 
vous Point  was  a  safe  anchorage,  but  that  two  persons  con- 
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sidered  it  bo.    There  being  no  fraud,  I  think  there  should  be 
no  rule. 

GaovBy  J.  I  am  of  the  same  opinion.  Mr.  Prentice  says  that 
the  words  are  to  be  read  as  if  tiiey  were  an  assertion  by  the 
plaintiff'  agent  that  the  spot  in  question  was  a  safe  anchorage, 
and  that  the  insurance  was  effected  upon  the  faith  of  that  re- 
presentation* I  do  not  think  that  is  the  true  effect  of  the  pro- 
duction of  the  letter;  and  I  think  the  words  exclude  Mr. 
Prentice's  conclusion.  The  real  question  in  the  case  referred 
to  of  lanides  v.  Padjic  Insurance  Co.  (*),  was  the  identity  of  the 
vessel  on  which  the  goods  were  shipped, —  whether  it  was  the 
SocrateSy  a  new  Norwegian  vessel,  or  the  SocrdUy  an  old  French 
vessel.  Just  before  the  passage  in  the  judgment  cited  by  Mr. 
Prentice,  Blackburn,  J.,  says :  ^^  Though  we  see  no  reason  to 
doubt  that  the  jury  were  quite  right  in  finding  that  both  parties 
were  intending  to  insure  the  godds  by  the  ship  on  which  they 
were  actually  shipped,  yet,  wh^n  we  find  it  not  disputed  that 
the  one  party  expressly  asked  the  question  whether  the  ship  was 
the  Norwegian  ship  Socrates^  and  was  told  by  the  other  party  that 
he  thought  it  was,  we  cannot  think  that  there  was  any  evidence 
on  which  the  jury  could  properly  find  that  the  defendants  entered 
into  a  contract  to  insure  any  other  ship  than  the  Socrates.  The 
most  that  could  be  legitimately  found  was  that  there  was  no 
contract,  the  parties  not  being  ad  idem.  And  we  think  also 
that,  if  the  representation  was  made,  however  honestly  and  in- 
nocently, that  the  ship  was  a  new  ship,  when,  in  fi^^t,  she  was 
an  old  one,  the  policy  was  vitiated  thereby,  for  the  age  of  the 
vessel  must  be  material  in  considering  the  premium."  I  do 
not  think  that  case  has  any  bearing  upon  the  present.  All  that 
the  representation  here  amounts  to  is  the  opinion  of  the  captain, 
not  recklessly  formed,  but  founded  upon  what  he  fidrly  deemed 
to  be  competent  knowledge  of  the  pilot  and  his  own  personal 
observation. 

♦Brett,  J.  Upon  the  whole,  I  think  I  left  the  right  [71 
questions  to  the  jury.  They  were  these : — ^^  1.  Did  Bruce  read 
to  Drummond  the  extract  from  the  captain's  letter  ?  2.  Is  the 
representation  in  that  extract  true?    8.  Bid  Bruce,  without 

0)  Law  Rep.,  6  Q.  B.,  674. 
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reading  the  extract  to  Dmmmondy  state  to  him  that  the  place 
to  which  the  ship  was  going  was  a  good,  well-sheltered,  and 
safe  anchorage  f  4.  Kyes,  was  the  place  a  good,  well-sheltered, 
and  safe  anchorage,  in  the  sense  in  which  the  statement  was 
understood  by  Dr  ommond  ?"  The  jury  answered  only  the  first 
two  questions.  I  thought  that  concluded  the  case,  And  there- 
fore did  nqt  press  them  to  answer  the  others.  The  contest  at 
the  trial  was  whether  the  letter  was  read  or  not  Although 
neither  Bruce  nor  Drummond  seemed  to  know  anything  about 
Bendez-vous  Point,  the  island  itself  is  well  known ;  and  Rendez- 
vous Point  is  the  point  of  departure  jfrom  Belize.  The  Insur- 
ance was  from  Belize  to  Tumeffe  to  take  the  cargo  of  a  wrecked 
vessel.  The  agent  of  the  assurers  therefore  knew  it  was  an 
unusual  risk  that  he  was  asked  to  take ;  and  an  unusual  premium 
was  paid.  The  substance  of  what  I  left  to  the  jury  was,  what 
was  the  meaning  of  the  extract,  and  was  the  statement  true. 
I  thought  the  interpretation  of  the  letter  was  for  the  Court ; 
and  I  stated  my  view  of  it,  viz.  that  the  pilot  and  the  captain, 
after  examining  it,  thought  the  anchorage  a  safe  one.  The 
jury  agreed  with  me.  I  cannot  doubt  that  that  was  the  true 
meaning  of  the  letter,  and  that  it  was  so  understood  by  Drum- 
mond. Although  the  reef  did  not  protect  the  vessel  from  the 
wind,  there  was  evidence  that  it  afforded  a  protection  against 
the  waves.    I  see  no  reason  to  be  dissatisfied  with  the  verdict 

Bide  refused. 

Attorneys  for  defendants :  JSolmer,  Bobinson^  ^  Stoneham. 


Jan.  81, 1872.  • 

75]  *RlCHARDSON  AND  SiSSON  V.  ThB  NoBTH  EaSTBBN 

Railway  Company. 

Law  Reports,  7  Common  Pleas,  75. 

BaUtoaif  Cofnpany — Carriers — BaiUee— Negligence, 

A  yalnable  greyhound  was  delivered  hj  its  owner  to  the  servants  of  a  railway 
company,  who  were  not  common  carriers  of  dogs,  to  be  carried,  and  the  fare  de- 
manded was  paid.    At  the  time  of  delivery  the  greyhound  had  on  a  leathern  collar 
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with  a  strap  attached  to  it.  In  the  course  of  the  jonmey,  it  being  necessary  to 
remove  the  greyhound  from  one  train  to  another  which  had-  not  then  come  up,  it 
was  ftistened  by  means  of  the  strap  and  collar  to  an  iron  spout  on  the  open  plat- 
form of  one  of  the  company's  stations,  and,  while  so  fastened,  it  slipped  its  head 
from  the  collar  and  ran  upon  the  line  and  was  kiUed : — 

Hdd,  that  the  listening  the  greyhound  by  the  means  furnished  by  the  owner 
himself,  which  at  the  time  appeared  to  be  sufficient,  was  no  evidence  of  negli- 
gence on  the  i>art  of  the  company. 

Stuart  V.  CfmoUy  (3  Stark.,  828)  distinguished. 

• 

Appeal  against  %  decision  of  the  County  Court  of  Westmore- 
land, holden  at  Appleby,  in  an  action  brought  by  the  plaintiff, 
joint  owners  of  a  greyhound  bitch,  to  recover  501.  damages 
against  the  Korth  Eastern  Railway  Company,  for  the  loss  of  the 
animal  through  the  alleged  negUgence  of  tiie  company's  ser- 
vants. 

1.  On  the  19th  of  February,  1870,  the  greyhound  was  taken 
by  Sisson  to  the  defendants'  station  at  Temple  Sowerby,  for  the 
purpose  of  being  conveyed  thence  to  Morpeth,  another  station 
on  the  defendants'  line  of  railway.  Sisson  applied  to  the  col- 
lector at  Temple  Sowerby  station,  and  stated  that  he  required 
the  greyhound  to  be  conveyed  to  Morpeth.  He  paid  the  fare 
which  the  collector  demanded,  and  gave  the  greyhound  into  the 
charge  of  the  guard  of  the  train  by  which  she  was  to  be  con- 
veyed on  her  journey. 

*2.  The  plaintiflfe  did  not  declare  the  value  of  the  dog,  [76 
and  paid  no  extra  charge  for  its  conveyance.  "No  ticket  was 
issued.  The  greyhound,  when  delivered  to  the  guard,  had  round 
her  neck  a  collar  of  leather,  and  was  clothed  with  a  sheet,  which, 
however,  did  not  so  cover  the  coUar  as  to  prevent  its  being  ex- 
amined. The  bitch  was  proved  to  be  of  the  value  of  seventy 
guineas.  She  was  safely  carried  to  Ejrkby  Stephen  station, 
where  the  train  from  Temple  Sowerby  stopped.  The  remainder 
of  the  journey  to  Morpeth  was  intended  by  the  defendants,  for 
their  own  convenience,  to  be  performed  in  another  train,  which, 
on  its  arrival  from  Tebay,  was  to  proceed  from  the  Tebay  side 
of  Kirkby  Stephen  station;  the  train  from  Temple  Sowerby 
arriving  at  the  other  side  (known  as  the  Eden  Valley  side)  of 
the  Kirkby  Stephen  station.  The  greyhound  was  taken  from 
the  van  in  which  up  to  that  point  she  had  been  carried,  and  was 
taken  from  the  Eden  Valley  side  of  the  platform  to  the  Tebay 
side,  to  await  the  arrival  of  the  train  from  Tebay,  then  due. 
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The  train  from  Tebay  being  a  few  minutes  late,  the  greyhound 
was  fastened  by  the  company's  servant  to  an  iron  spout  i>y  a 
strap  which  one  of  the  plaintiff  before  delivery  to  the  defend- 
ants had  attached  to  her  collar ;  and,  having  been  so  &stened, 
she  was  left  alone  to  await  the  arrival  of  the  train.  TVithin 
three  minutes  afterwards  she  slipped  her  head  through  the  collar, 
and  escaped,  and  ran  away  down  the  line.  The  next  day  she 
was  found  dead,  having  been  run  over  by  a  train. 

3.  At  the  time  Sisson  brought  the  grefhound  to  Temple 
Sowerby  station,  a  bill,  a  copy  of  which  marked  B.  was  annexed 
to  the  case,  was  exposed  on  a  board  in  the  open  platform  shed 
of  the  station,  and  another  bill,  a  copy  of  which  marked  A.  was 
also  annexed  to  the  case,  was  tacked  to  the  wall  inside  the  pas- 
sengers' waiting-room.  The  notice  marked  B.  but  which  had 
no  reference  to  dogs  (*),  could  be  easily  seen  by  any  person  en- 
77]  tering  the  open  *platform  shed  Where  tickets  are  given ; 
but  the  printed  paper  marked  A.,  which  was  a  time-table,  and 
contained  a  mar^nal  note  about  dogs  ('),  could  only  be  seen  by 
persons  who  had  entered  the  waiting-room ;  but  tiiere  was  no 
evidence  to  show  that  Sisson  had,  and  Sisson  swore  that  he  never 
had,  seen .  or  heard  of  either  of  these  notices,  or  of  the  terms 
contained  therein. 

O  The  material  part  of  this  notice  "  Hobsbs,  Gabbiagbb,  Doos.     The 

was  paragraph  9,  which  was  as  fol-  company  iure  not  carriers'  of  horses, 

lows : —  cattle,  dogs,  and  other  animals,  which 

"  The  said  company  hereby  give  are  received,  forwarded,  and  delivered 
notice  and  declare  that  they  never  have  solely  on  and  subject  to  the  foUowing 
been,  and  are  not,  and  decline  to  be-  conditions,  &c.,  &c.  ' 
come,  common  carriers  of  horses,  cattle,  ''  The  comjMuiy  will  not  accept  dogs 
sheep,  pigs,  and  other  animals,  and  wiU  for  conveyance  unless  they  have  proper 
only  nndertake  tlie  carriage  thereof  chains  and  collars  attached,  and  then 
npon  a  special  contract  in  each  case  first  only  upon  condition  that  they  are  Hot 
entered  into  by  them  with  the  owner  responsible  for  loss  of  or  injury  to  the 
or  person  sending  or  deUvering  the  animals  in  the  event  of  these  fastenings 
same,  the  special  terms  whereof  may  proving  insufficient ;  and  they  wiU  not 
be  learnt  on  application  to  the  com-  receive  dogs  for  conveyance  except  on 
patty's  collector  at  the  station,  and  wiU  the  terms  that  they  shall  not  be  re- 
appear in  the  note  at  the  foot  of  or  in-  sponsible  for  any  greater  amount  or 
dorsed  upon  the  ticket  or  memorandum  damages  for  the  loss  thereof  or  injury 
of  each  such  contract  issued  or  made  by  thereto  beyond  the  sum  of  22^.,  unless  a 
him,  and  according  to  which  alone  the  higher  value  be  declared  at  the  time  of 
company  authorize  him  to  contract  on  delivery  to  the  comjiany,  and  a  per- 
their  behalf."  oentage  of  5  per  cent,  paid  upon  the 

O  The  note  in  question  was  as  fol-  excess  of  value  so  declared." 
lows : — 
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4.  The  defendants  are  not  common  carriers  of  *dogs ;  but  it 
was  proved  that  on  one  previons  occasion  they  had  for  hire 
carried  the  same  dog  for  the  plaintiffs,  when  no  ticket  was  given ; 
and  there  was  no  evidence  that  the  plaintiffi  had  on  that  oc- 
casion any  knowledge  of  the  above  notices. 

5.  It  was  contended  for  the  plaintiffs,  that  the  defendants 
having  undertaken,  for  valuable  consideration,  to  carry  the  dog 
safely  from  Temple  Sowerby  station  to  Morpeth,  on  the  complete 
delivery  of  the  dog  to  them  they  became  responsible  for  the 
security  of  the  dog,  and  the  dog  then  remained  at  the  risk  of 
the  defendants,  who  were  bound  to  lock  the  dog  up  or  take  other 
proper  means  to  secure  it ;  that  the  defendants  were  guilty  of 
negligence,  in  the  first  place,  in  not  making  the  strap  secure, 
and,  in  the  second,  in  tying  the  dog  to  an  iron  spout  in  the 
open  station  of  Elrkby  Stephen  and  leaving  it  alone  in  a  strange 
place,  amongst  strangers,  instead  of  keeping  it  either  in  hand 
or  in  the  van  of  the  Temple  Sowerby  train  or  in  a  building  until 
the  Tebay  train  arrived,  and  then  transferring  the  dog  direct 
from  the  Temple  Sowerby  train  to  the  Tebay  train ;  that  there 
was  no  notice  to  the  plaintiff  of  any  special  conditions  by  which 
the  company  limited  their  liability;  *and  that,  having  [78 
been  guilty  of  negligence,  the  defendants  could  not  take  advan- 
tage of  their  own  wrong  or  avail  themselves  of  any  notice  to 
the  purport  or  effect  of  the  notices  above  referred  to. 

6.  It  was  contended  for  the  defendants  that  the  loss  arose 
through  no  negligence  on  their  part,  but  from  the  insecurity 
of  the  collar  placed  on  the  greyhound  by  the  plaintiffs ;  and 
that,  the  defendants  not  being  common  carriers  of  dogs,  but 
only  professing  to  carry  dogs  on  the  terms  stated  on  the  bills 
marked  A.  and  B.,  they  were  not  liable  at  all  under  the  cir- 
cumstances, and  in  any  event  could  not  be  liable  in  damages 
beyond  2/. 

7.  The  judge  gave  a  verdict  for  the  plaintiffs  for  the  full 
amount  claimed,  viz.  50?.,  on  the  several  grounds  following: — 
The  defendants  were  guilty  of  negligence  in  not  seeing  that  the 
strap  was  properly  secured  when  the  dog  was  in  their  charge, 
and  also  in  leaving  the  dog  alone  amongst  strangers  in  a  strange 
place  in  the  station  %t  Kirkby  Stephen  tied  to  a  spout  from 
which  it  almost  immediately  escaped,  instead  of  securing  it  in 
the  van  or  in  some  other  safe  place,  they  being  responsible  for 

17 
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its  security.  The  collar  might  be  sufficiently  fastened  for  or- 
dinary circumstances ;  but  the  dog,  being  left  alone,  fought  itself 
loose,  which  in  all  probability  would  not  have  happened  if  it 
had  been  conducted  by  one  of  the  company's  servants  from  one 
van  to  the  other.  The  printed  paper  A.  suggested  as  a  notice, 
is  not  a  notice  within  the  meaning  of  the  statute  (17  &  18  Vict 
c.  31,  s.  7)  for  several  reasons,  viz :  It  does  not  purport  to  be  a 
public  notice,  but  merely  a  time-table  showing  the  times  of 
arrival  and  dispatch  of  trains ;  it  is  not  signed  by  any  authority 
of  the  company :  the  paragraph  applying  to  dogs  is  a  mere 
marginal  note,  and  is  in  no  way  a  leading  feature  in  the  docu- 
ment :  the  notice  B.  does  not  apply  to  dogs  unless  specifically 
named,  and  is  not  in  conformity  with  the  Railway  and  Canal 
Traffic  Act,  but  is  in  small  print,  and  is  directly  at  variance 
with  the  requirement  of  the  statute  that  such  a  notice  shall  be 
in  legible  characters.  There  should  have  been  a  special  contract 
signed  by  the  parties.  In  Peek  v.  North  Staffordshire  Ry  Co.  ('), 
the  House  of  Lords  held  that  "  all  the  parts  of  s.  7  of  17  &  18 
Vict.  c.  31  must  be  read  together ;  and,  not  only  must  the  terms 
limiting  liability  be  reasonable,  but  they  must  be  embodied  in 
79]  a  special  *con tract  in  writing  signed  by  the  owner  or  sender 
of  the  goods."  It  is  no  defence  in  this  case  for  the  company  to 
say  that  the  dog  was  delivered  to  them  so  near  to  the  time  of  the 
departure  of  the  train  as  not  to  affi)rd  time  for  giving  a  ticket, 
as  they  might  well  have  refused  to  take  it  until  the  next  train. 
The  question  for  the  opinion  of  the  Court  was,  whether  or 
not  the  verdict  should  stand. 

Shieldy  forthe  defendants.  The  7th  section  of  the  Railway  and 
Canal  Traffic  Act  (17  &  18  Vict.  c.  31)  has  no  application  to  this 
case.  The  company  not  being  common  carriers  of  dogs,  they 
can  only  be  liable  as  bailees  on  the  terms  of  the  notices  A.  andB., 
upon  which  terms  alone  the  collector  had  authority  to  contract 
on  their  behalf;  and,  if  he  exceeded  his  authority  in  thisrespect, 
the  company  are  not  responsible.  Belfast  and  Ballymena  By. 
Co.  and  Loridonderry  and  Coleraine  By.  Go  v.  Keys  (^).  Assuming 
there  was  a  contract  here,  there  was  no  evidence  of  negligence 
on  the  part  of  the  company  or  their  serv^ts ;  and  if  there  was, 
the  negligence  of  the  plaintiffi  themselves  in  delivering  the 

(»)  10  H.  L.,  473.  O  9  H.  L.,  566. 
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greyhound  to  the  company  with  a  collar  so  insecurely  fastened 
as  to  enable  her  to  escape,  materially  contributed  to  the  loss. 
SUm  V.  Great  Northern  By.  Co.  (^),  was  also  referred  to. 

Kemp  J  for  the  plaintiflfe.  Contributory  negligence  is  for  the 
jury ;  and  the  judge  must  be  taken  to  have  negatived  it.  The 
case  finds  that  the  company  are  not  common  carriers  of  dogs  ; 
but  they  are  still  liable,  as  common  bailees,  for  negligence. 
If  either  of  the  notices  having  been  brought  home  to  the  know- 
ledge of  the  plaintiffs,  and  the  person  to  whom  the  greyhound 
was  delivered  being  in  the  apparent  position  of  one  having  au- 
thority to  contract  for  the  company,  and  it  having  been  proved 
that  the  greyhound  had  on  a  former  occasion  been  conveyed  by 
the  company  for  the  plaintiff  upon  the  same  terms,  it  is  not 
competent  to  them  now  to  set  up  a  contract  different  from  that 
which  would  ordinarily  be  implied  from  the  circumstances.  A 
dog,  although  not  specifically  mentioned  in  the  proviso  as  to 
the  limitation  of  liability,  is  within  s.  7  of  17  &  18  Vict.  c.  31 : 
Harrison  v.  Lovidon  and  Brighton  By.  Co.  (•). 

^Shield,  in  reply.  The  7th  section  of  17  &  18  Vict  c.  31,  [80 
is  applicable  only  to  common  carriers  in  respect  of  things  as 
.to  which  they  hold  themselves  out  as  common  carriers.  Van 
Toll  V.  South  Eastern  By.  Co.  f ),  OaMl  v.  London  and  North 
Western  By.  Co.  (^,  Zunz  v.  Sovih  Eastern  By.  Co.  (^,  were 
referred  to. 

WiLLBS,  J.  This  case  involves  a  question  of  considerable 
importance  with  reference  to  the  duty  of  railway  companies  to 
give  notice  where  goods  are  to  be  carried  only  upon  special 
terms,  and  with  reference  also  to  the  ostensible  authority  of 
their  collectors  to  make  contracts  which  shall  be  binding  upon 
them.    We  will  therefore  take  tiine  to  consider  it. 

Cur.  adv.  wli. 

WiLLBS,  J.,  delivered  the  judgment  of  the  Court 

This  case  was  argued  before  my  Brother  Montague  Smith 
and  myself  at  the  sittings  in  banc  aJfter  last  Trinity  Term ;  and 

0)  14  C.  B.  647 ;  33  L.  J.  (C.  P.)  166.       (C.P.),  241. 

O  2  B.  &  8. 122 ;  29  I.  J.  (Q.B.),  209.         (*)    10   C.  B.  (N.S.),    154 ;   30  L.  J. 
O  12   C.    B.   (N.  S.),  75 ;  31  L.  J.      (C.P.),  289. 

OLaw  Bep.  4  Q.  B.,  539. 
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it  has  stood  over  longer  than  we  intended,  in  consequence  of 
the  difficulty  of  communicating  with  him  arising  from  the 
recent  changes  in  the  constitution  of  the  Court 

It  was  an  appeal  against  a  judgment  given  by  a  county-court 
judge  in  favor  of  the  plaintiff  for  the  sum  of  5M.,  being  the 
extreme  amount  to  which  his  jurisdiction  in  such  a  case  extends, 
in  respect  of  the  loss  through  the  alleged  negligence  of  the  ser- 
vants of  a  railway  company  of  a  valuable  greyhound  bitch  which 
had  been  delivered  to  them  by  the  plaintifib  to  be  carried  by  their 
railway.  The  facts  were  these : —  The  greyhound  was  taken  by 
one  of  the  plaintiffito  the  defendants'  station  at  Temple  Sowerby, 
for  the  purpose  of  being  conveyed  thence  to  Morpeth,  and  there 
delivered  to  the  guard  of  the  train  by  which  she  was  to  travel,  the 
&xe  demanded  by  the  collector  having  been  duly  paid.  No  de- 
claration of  the  value  of  the  greyhound  was  made,  or  any  extra 
sum  paid  for  insurance ;  nor  was  any  ticket  given  to  the  plaintifEs. 
At  the  time  she  was  delivered  to  the  guard,  the  greyhound  had.a 
leather  collar  round  her  neck,  to  which  was  feistened  a  strap. 
The  company  only  professed  to  carry  dogs  upon  the  terms  of 
81]  certain  *notice8 ;  and  it  was  insisted  before  the  judge  of 
the  county-court,  as  it  was  again  insisted  before  us  upon  the 
argument  of  the  appeal,  that  the  guard  had  no  right  to  receive 
the  dog  upon  any  other  terms  than  those  contained  in  the 
notices.  In  the  view  we  take  of  the  case,  it  becomes  unneces- 
sary to  discuss  that,  because  it  is  expressly  found  in  the  case 
that  the  company  are  not  common  carriers  of  dogs,  and  there- 
fore they  stand  in  the  position  of  ordinary  bailees,  and  are  only 
liable  in  respect  of  some  negligence  established  against  them 
by  evidence,  and  are  not  liable  if  the  loss  was  occasioned  or 
contributed  to  by  the  negligence  of  the  person  who  delivered 
the  dog  to  them  to  be  carried.  It  was  contended  on  the  part 
of  the  company  in  the  court  below  that  there  had  been  no 
negligence  on  their  part,  or  that  at  all  events  there  was  con- 
tributory negligence  on  the  part  of  the  plaintiffs ;  and,  with  a 
view  to  see  whether  that  is  so  or  not,  it  is  necessary  to  state  the 
facts  further.  When  the  train  was  on  its  way,  and  had  arrived 
at  Elrkby  Stephen  station,  it  was  necessary  for  passengers  and 
goods  intended  for  Morpeth  to  be  removed  to  another  train  on 
the  other  side  of  the  station.  The  train  by  which  the  rest  of 
the  journey  was  to  be  performed  not  being  ready,  the  guard  by 
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means  of  the  strap  which  was  attached  to  her  collar  fiistened 
the  greyhound  to  an  iron  spont  on  the  platform,  to  wait  until 
the  train  came  up.  The  £Etct  of  her  having  been  feistened  to  an 
iron  spout  has  nothing  to  do  with  the  decision  of  the  case :  it 
is  not  stated  whether  the  spout  was  sufficient  for  the  purpose  or 
not  She  was  &8tened  by  means  of  a  strap  which  one  of  the 
plaintiffs  had  himself  attached  to  the  collar  for  the  purpose  of 
securing  her.  Being  so  fastened,  she  slipped  her  head  through 
the  collar  and  ran  on  to  the  fine  and  was  killed  by  a  passing 
train. 

The  county-court  judge  decided  that  the  defendants  were  re- 
sponsible for  the  escape  and  consequent  destruction  of  the  dog, 
on  the  ground  that  they  by  their  servants  were  guilty  of  negli- 
gence and  that  there  was  no  contributory  negligence  on  the 
part  of  the  plainti6&.  We  are  clearly  of  a  different  opinion. 
The  county-court  judge  in  deciding  as  he  did  appears  to  have 
proceeded  upon  a  supposition  that  the  case  fell  within  the  rufing 
of  Lord  EUenborough  in  Stuart  v.  Orawley.  (*)  That  case,  how- 
ever, in  our  judgment  "differs  in  some  essential  particulars  [82 
from  the  present  It  was  an  action  against  a  carrier  of  goods 
by  the  Grand  Junction  Canal  for  negligence  in  losing  a  valuable 
greyhound  which  had  been  delivered  to  him  to  be  carried  from 
London  to  Harefield  Lock.  It  appeared  that  the  servant  of 
the  plaintiff  took  the  dog  to  the  defendant's  warehouse  with  a 
string  about  his  neck,  and  the  defendant's  bookkeeper  gave  a 
receipt  acknowledging  the  delivery;  that  the  dog  was  after- 
wardis  tied  by  the  cord  to  a  watch-box,  but  within  half  an  hour 
afterwards  sUpped  his  head  through  the  noose,  and  was  lost 
It  was  sought  to  charge  the  plaintiff  with  negligence  in  not 
delivering  the  dog  to  the  defendant's  bookkeeper,  in  a  state  of 
security,  he  having  no  collar,  but  merely  a  cord  round  his  neck, 
which  was  insufficient;  and  the  case  was  sought  to  be  assimi- 
lated to  that  of  a  delivery  of  goods  imperfectly  packed.  But 
Lord  EUenborough  held  that  the  defendant  was  responsible. 
"  The  case,"  he  said,  "  was  not  like  that  of  a  delivery  of  goods 
imperfectly  packed,  since  there  the  defect  was  not  ^visible ;  but 
in  this  case  the  defendant  had  the  means  of  seeing  that  the  dog 
was  insufficiently  secured.  After  a  complete  delivery  to  the 
defendant,  he  became  responsible  for  the  security  of  the  dog : 

0)  3  Stark.,  323. 
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the  property  then  remained  -at  the  risk  of  the  defendant,  and 
he  was  bound  to  lock  him  up  or  to  take  other  proper  means  to 
secure  him.  The  owner  had  nothing  more  to  do  than  to  see 
that  he  was  properly  delivered,  and  it  was  then  incumbent  on 
the  defendant  to  provide  for  his  security."  That  case  is 
obviously  diflferent  from  this.  Here,  the  greyhound  when  de- 
livered to  the  guard  had  a  leathern  collar  on  with  a  strap  at- 
tached to  it,  indicating  that  the  strap  was  the  thing  by  which 
she  was  to  be  secured.  If  it  was  negligence  on  the  part  of  the 
guard  to  fasten  her  by  the  strap,  it  was  a  negligence  which  was 
suggested  by  the  person  who  delivered  her  to  him  without 
notice  that  the  fastening  was  an  unsafe  one.  There  are,  there- 
fore, two  important  distinctions  between  that  case  and  the 
present, —  first,  that  there  the  defendant  was  a  common  carrier, 
and  here  the  defendants  are  not, —  and,  secondly,  that,  when 
the  dog  was  delivered  to  the  defendants'  servant,  he  had  the 
means  of  seeing  that  it  was  insufficiently  secured,  whereas  here 
the  mode  of  securing  the  dog  was  that  which  is  ordinarily 
adopted,  viz.  by  a  collar  and  strap. 

83]  *My  Brother  Smith  and  myself  are  therefore  of  opinion 
that  the  decision  of  the  county-court  cannot  be  sustained,  and 
must  be  reversed.  In  this  we  only  follow  the  course  pursued 
by  this  Court  in  the  case  of  TaUey  v.  Great  Western  Ry,  Co.  (*); 
and,  if  the  rule  laid  down  in  Schroder  v.  Ward  (')  were  followed, 
it  ought  to  be  reversed  with  costs ;  but  we  do  not  feel  inclined 
to  act  upon  that  rule  here,  because  there  was  some  laxity  on 
the  part  of  the  defendants'  servants  in  receiving  the  dog  to  be 
carried  without  giving  a  ticket  The  defendants  would  probably 
not  press  for  costs. 

JvdgmerU  reversed. 

Attorneys  for  plaintiffi :  KynasUm  ^  Gasquety  for  BUaymire  ^ 
Shepherdy  Penrith. 

Attorney  for  defendants :  H.  J.  Jarvis,  for  Hutchinson  ^  Lucas ^ 
Darlington. 

O  Law  Rep.  6  C.  P.  44  O  13  C.  B.  (N.S.)  410 ;  82  L.  J.  (C.P.),  150. 
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Law  Reports,  7  Excheqaer,  1. 

Sale  of  Goods — Memorandum  in  Writing — Statute  of  Frauds  (29  Ca/r,  3,  c.  8),  8, 17. 

The  plaintiff,  on  the  11th  of  January,  1871,  bought  of  the  defendant  a  parcel 
of  wool  worth  more  than  10?.,  "  the  whole  to  be  cleared  in  about  twentj-one 
days."  A  memorandum  of  the  terms  of  the  bargain  was  handed  by  the  plaintiff 
to  the  defendant.  On  the  8th  of  February  the  defendant  wrote :  "  It  is  now 
twenty-eight  days  since  you  and  I  had  a  deal  for  my  wool,  which  was  for  you  to 
have  taken  all  away  in  twenty-one  days  from  the  time  you  bought  it.  I  do  not 
consider  it  business  to  put  it  off  like  this ;  therefore  I  shall  consider  the  deal  off, 
as  you  have  not  completed  your  part  of  the  contract."  The  plaintiff  had,  in  fact, 
completed  his  part  on  the  true  construction  of  the  contract.  On  the  9th  of  Feb- 
•  ruary,  in  answer  to  the  plaintiff's  request  to  see  a  copy  of  the  contract  contained 
in  the  memorandum  of  the  11th  of  January,  defendant  wrote  in  these  terms,  in- 
closing a  copy :  "  I  beg  to  enclose  copy  of  your  letter  of  the  11th  of  January :" — 
Held,  that  the  letter  of  the  9th  of  February,  with  its  inclosure,  taken  in  con- 
nection with  that  of  the  8th,  constituted  an  unambiguous  recognition  of  the  exist- 
ence of  the  contract  and  of  its  terms ;  and  that  there  was  therefore  a  sufficient 
memorandum  in  writing  signed  by  the  defendant  to  satisfy  the  Statute  of  Frauds, 
s.  17. 

This  was  an  action  for  the  non-delivery  of  wool,  under  a  con- 
*  tract  between  the  plaintiff  and  the  defendant.     The  defendant, 
amongst  other  pleas,  denied  the  contract 
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2]    *At  the  trial  before  Pigott,  B.,  at  the  Middlesex  sittings,  in 
Trinity  Term,  1871,  the  following  facts  were  proved : — 

The  plaintiff  is  a  dealer  in  wool  in  London,  and  the  defendant 
a  farmer  and  cattle  dealer,  at  Little  Leighs,  near  Bralntree.  On 
the  11th  of  January,  1871,  the  parties  met  at  Braintree,  and 
entered  into  a  contract  for  the  purchase  by  the  plaintiff  from 
the  defendant  of  some  wool.  The  following  memorandum,  con- 
taining the  terms  which  had  been  agreed  upon,  was  drawn  up 
and  signed  by  the  plaintiff,  and  handed  to  the  defendant : —    . 

"  Bought  Mr.  G.  J.  Rust's  (the  defendant's)  wool  as  examined 
at  lid.  per  pound,  net  cash ;  greasy  and  damaged,  at  12d.  per 
pound,  net  cash ;  to  be  weighed  and  paid  for  on  the  premises, 
one  half;  and  the  whole  to  be  cleared  in  about  twenty-one 
days.  The  wool  to  be  delivered  at  the  Chelmsford  railway  sta- 
tion free  of  charge,  net  weight."     The  wool  was  worth  IbOL 

On  the  7th  of  February  the  plaintiff  intimated  to  the  defend- 
ant that  he  was  coming  to  Braintree  to  weigh  and  pay  for  the 
wool,  whereupon  the  defendant,  on  the  8th  of  February,  wrote 
him  thus :  "  It  is  now  twenty-eight  days  since  you  and  I  had  a 
deal  for  my  wool,  which  was  for  you  to  have  taken  all  away 
in  twenty-one  days  from  the  time  you  bought  it.  I  do  not  con- 
sider it  business  to  put  it  off  like  this ;  therefore  I  shall  consider 
the  deal  off  as  you  have  not  completed  your  part  of  the  contract 
I  shall  now  sell  the  wool  to  you  again  at  a  different  price,  or 
shall  sell  it  to  some  one  else.  At  the  same  time  I  shall  be  at 
Braintree  to-morrow,  Thursday,  at  eleven  o'clock,  ready  for  a 
fresh  deal  if  you  please  to  come ;  but  do  as  you  please  about  it. 
Yours,  G.  J.  Rust."  The  plaintiff  had  started  to  weigh  the 
wool  before  this  letter  reached  him,  and  on  reaching  Braintree 
the  defendant  told  him  verbally  he  could  not  have  the  wool. 
At  the  same  interview  the  plaintiff  asked  for  a  copy  of  the  con-* 
tract,  and  the  next  day  received  the  following  letter  from  the 
defendant  signed  by  him : —  "  9th  February.  Dear  Sir,  I  beg 
to  enclose  copy  of  your  letter  of  the  11th  of  January,  1871 " 
[here  followed  a  copy  of  the  memorandum  of  the  11th  of  Janu- 
ary.] The  plaintiff  subsequently  applied  to  the  defendant  for 
delivery  of  the  wool,  but  the  defendant  took  no  notice  of  the 
application.     This  action  was  then  brought. 

It  was  contended  that  the  defendant  was  not  liable,,  inasmuch  % 
3]  *as  there  was  no  sufficient  memorandum  in  writing  of  the 
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contract  signed,  by  him  to  satisfy  the  Statute  of  Frauds,  s.  17. 
The  learned  judge  ruled  that  ^ere  was,  and  asked  the  jury 
whether  the  plaintiff,  although  more  than  the  actual  twenty-one 
days  had  elapsed,  had  fulfilled  his  part  of  the  contract.  The 
jury  found  that  he  had,  and  a  verdict  was  entered  for  him  for 
150^.,  with  leave  to  move  to  enter  a  verdict  for  the  defendant 
A  rule  was  accordingly  obtained  on  the  ground  that  there  was 
no  memorandum  signed  by  the  defendant  sufficient  to  satisfy  the 
Statute  of  Frauds  (29  Car.  2,  c.  8),  s.  17. 

Kov.  18.  PavoeUtj  Q.C.^  and  B.  Vaughan  WUUamSy  showed 
cause.  The  letter  of  the  9th  of  February,  inclosing  the  copy 
contract  is  a  sufficient  recognition  of  the  existence  of  that  con- 
tract, and  of  its  terms.  At  all  events  the  two  letters  of  the  8th 
and  9th  of  February,  taken  together  are  enough — and  the 
former  can  be  relied  on  by  the  plaintiff;  for  it  is  sufficientiy 
connected  with  the  memorandum  to  be  admissible.  It  is  true 
that  in  the  letter  of  the  8th  of  February  the  defendant  insisted 
on  a  construction  of  the  contract  which  differs  from  that  of  the 
plaintiff,  but  that  is  consistent  with  an  unqualified  admission 
that  the  contract  existed ;  Bailey  v.  Sweeting  (^) ;  Gibson  v.  Hol- 
land (^ ;   WUkmson  v.  J^rw.(*). 

Qwrthj  Q.C.J  and  Shaw^  in  support  of  the  rule.  The  letter  of 
the  9th  enclosed  a  copy  of  the  memorandum,  but  does  not  re- 
cognize or  admit  it  as  containing  the  terms  of  the  contract,  but 
describes  it  simply  as  a  "  letter."  In  Oooper  v.  Smith  (*),  a  sub- 
sequent letter  referring  to,  but  not  actually  recognizing,  a  pre- 
vious memorandum,  was  held  insufficient ;  Bichards  v.  Porter  (^ 
is  in  point  There  a  letter  referring  to  a  previous  invoice,  but 
stating  that  the  goods  had  not  been  supplied  in  time,  was  held 
not  to  constitute  a  note  in  writing.  Secondly,  \nth  regard  to 
the  letter  of  the  8th  of  February,  it  is  not  sufficientiy  connected 
with  the  memorandum  to  be  available  to  the  plaintiff. 

Martin,  B.  I  am  of  opinion  that  the  judge's  ruling  in  this 
*case  was  right  It  appears  that,  on  the  11th  of  January,  the  [4 
plaintiff  and  defendant  met  and  made  a  bargain  for  the  pur- 

(')  9  C.  B.  (N.  S.),  843 ;  30  L.  J.  (C.  P.),       O  Law  Rep.,  1  C.  P.,  407. 
150.  C)  15  Eaet,  108. 

O  Law  Rep.,  1  C.  P.,  1.  O  6  B.  &  C,  437. 
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chase,  by  the  plaintiff  from  the  defendant,  of  some  wool ;  and  as 
the  purchase  money  was  more  than  lOi.,  it  was  necessary  that 
the  terms  of  the  bargain  should  be  evidenced  by  writing.  Ac- 
cordingly, a  memorandum  was  drawn  up  and  signed  by  the 
plaintiff,  and  handed  by  him  to  the  defendant,  which,  we  must 
take  it,  correctly  represented  what  the  contract  really  was,  and 
according  to  which  the  wool  was  to  be  cleared  in  "  about  twenty- 
one  days."  On  the  8th  of  February,  more  than  the  actual  period 
of  twenty-one  days  having  elapsecj,  the  defendant  wrote  the 
plaintiff  a  letter  in  which  he  says  :  "  It  is  now  twenty-eight  days 
since  you  and  I  had  a  deal  for  my  wool,  whtch  was  for  you  to 
have  taken  all  away  in  twenty-one  days  from  the  time  you 
bought  it  I  do  not  consider  it  business  to  put  it  off  like^this ; 
therefore  I  shall  consider  the  deal  off,  as  you  have  not  com- 
pleted your  part  of  the  contract."  Wow  what  is  the  true 
meaning  of  this  ?  Can  it  be  anything  but  this  :  "  Tou  and  I 
have  a  contract"  —  for  a  "  deal"  must  mean  a  contract  —  "  and 
according  to  my  reading  of  one  of  the  terms  of  it,  you  have  not 
completed  your  part,  and  so  I  give  you  notice  that  it  is  off." 
Then  the  parties  met,  and  the  plaintiff  asked  for  a  copy  of  the 
"  contract ;"  and  the  defendant  in  reply,  on  the  9th  of  February, 
wrote  as  follows  :  "  I  beg  to  enclose  copy  of  your  letter  of  the 
11th  January,  1871"  [then  followed  a  copy  of  the  memoran- 
dum.] Now  it  is  said  that  because  the  defendant  uses  the 
words  "  copy  of  your  fester"  he  has  not  recognized  the  existence 
of  the  contract  contained  in  the  enclosed  memorandum.  I 
cannot  take  this  view  of  the  matter.  But,  at  all  events,  taking 
the  two  letters  of  the  defendant  together,  I  think  they  amount 
to  a  recognition  by  him  that  there  was  a  contract  with  the 
plaintiff  on  the  true  construction  of  which  he  thought  that  he 
was  free,  and  that  the  memorandum  of  the  11th  of  January 
contained  the  terms  of  that  contract.  This  being  so,  s.  17  of 
the  Statute  of  Frauds  is  satisfied ;  for  it  has  been  frequently 
held  that  all  that  is  necessary  is  to  show  written  evidence  of  the 
true  terms  of  the  bargain,  signed  by  the  party  to  be  charged. 
Here,  it  seems  to  me,  there  was  ample  evidence  effectually  to 
bind  the  defendant. 

With  regard  to  the  cases  cited  for  the  defendant,  they  are,  in 
5]  *my  judgment,  perfectly  correct ;  and  I  do  not  think  my 
conclusion  in  the  present  case  is  contrary  to  any  of  them.    No 
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doubt  attempts  have  of^en  been  made  to  make  some  writing, 
never  intended  to  be,  or  to  recognize,  a  contract  —  sucn,  for  ex- 
ample, as  an  invoice — binding  on  the  persons  signing  it.  A 
writing  of  that  character  has  rightly  been  held  insufficient.  But 
here  the  defendant  has  signed  documents  which  unequivocally 
recognize  the  existence  of  a  contract  in  the  terms  of  the  mem- 
orandum, and  it  is  consistent  with  all  the  authorities  to  hold 
that  signature  enough  to  satisfy  the  statute. 

Channell,  B.  I  also  think  this  rule  should  be  discharged. 
In  order  to  succeed,  the  plaintiff  must  show,  first,  that  there  was 
a  contract,  and,  secondly,  that  his  part  of  it  has  been  fulfilled ; 
and  the  two  questions,  whether  there  was  a  contract,  and  if  there 
was,  whether  it  has  been  fulfilled,  are  quite  distinct.  The  jury 
have  answered  the  latter  in  the  plaintiff's  favor,  and  all  we  have 
to  decide  is  whether  there  was  a  sufficient  memorandum  in 
writing  of  the  contract  or  not  Now,  all  that  the  statute  re- 
quires is  that  the  terms  of  the  bargain  should  be  proved  by 
written  evidence.  Suppose,  for  instance,  an  agreement  to  buy 
goods  at  a  fixed  price,  and  a  memorandum  drawn  up  silent  as 
to  price,  although  the  price  was  actually  fixed,  there  would  be 
no  good  contract.  Again,  a  memorandum  not  disclosing  the 
names  of  both  parties  would  not  be  a  good  contract.  But  here 
all  the  terms  were  reduced  to  writing,  and  the  defendant  has, 
in  fact,  admitted  that  the  written  paper  contained  them  all.  If, 
when  he  inclosed  the  copy  memorandum,  he  had  said,  "  I  send 
you  a  copy  of  your  letter,  but  it  does  not  constitute  evidence  of 
any  contract  between  us,  because  one  term  agreed  on  between 
us  is  entirely  omitted,"  the  case  would  have  been  different. 
But  he  does  nothing  of  the  sort.  He  had  put  a  construction  on 
one  of  the  terms  which  is  incorrect,  as  the  jury  have  found,  and 
made  that  an  excuse  for  withdrawal ;  but  his  admission  of  the 
contract  and  its  terms  was  unequivocal.  The  case  cited  as  to 
the  invoice  is  distinguishable.  An  invoice  alone  is  no  contract, 
although  in  some  cases,  as  when  a  memorandum  is  indorsed 
upon  it,  it  may  be  evidence  of  one.  I  am  therefore  of  opinion 
that  the  judge's  ruling  was  right,  and  that  the  verdict  ought  to 
be  sustained. 

♦Clbasby,  B.  I  am  of  the  same  opinion ;  and  when  the  [6 
fiEKcts  of  this  case  are  ascertained,  I  think  it  free  from  doubt 
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The  plaintiff  and  defendant  had  a  "  deal "  for  wool  in  January. 
A  memorandum  containing  all  the  terms  was  drawn  up,  signed 
by  the  plaintiff,  and  handed  to  the  defendant  The  fact,  there- 
fore, of  there  being  a  contract  is  clear.  Then  a  dispute  arose 
because  the  plaintiff'  did  not  take  away  all  the  wool  in  twenty- 
one  days,  and  the  plaintiff  demands  to  see  a  copy  of  his  mem- 
orandum ;  and  the  question  is  whether  the  letter  of  the  9th  of 
February  recognized  a- copy  of  the  terms  of  the  contract  or  of 
what  was  the  plaintiff's  "  letter  "  only.  If  the  defendant  only 
recognized  a  copy  of  a  letter,  there  is  no  sufficient  note  in  writing 
of  the  contract.  But  the  previous  circumstances  show  that  such 
cannot  be  the  proper  construction  of  the  language  he  uses. 
First,  there  is  the  letter  of  the  8th  of  February,  referring  to  the 
"  deal "  in  January,  and  not  in  any  way  repudiating  it,  but  in- 
sisting on  a  particular  construction  of  one  of  its  terms.  Then 
the  parties  meet,  and  the  plaintiff  asks  in  terms  for  a  copy  of 
"  the  contract ; ''  and  then  the  defendant  sends,  in  the  letter  of 
the  9th,  a  copy  of  the  document  which  he  had  received  as  a 
memorandum  on  the  11th  of  January.  Under  these  circum- 
stances, his  calling  the  inclosure  a  copy  of  a  "  letter  '*  comes 
to  nothing.  It  really  was  a  copy  of  the  memorandum,  and  was 
sent  as  such  by  the  defendant.  I  am  of  opinion  that  by  so  send- 
ing it  in  a  letter  signed  by  himself,  the  defendant  bound  him- 
self within  the  17th  section  of  the  statute. 


Bule  discharged. 


Attorneys  for  plaintiff:  Boy  ^  GartwrigfU. 
Attorney  for  defendant :    Woodard. 


Nov.  17, 1871. 

7]  *Hbad  v.  Tatccebsall. 

Law  BeportB,  7  Exchequer,  7. 

V&nd4>r  and  Purehaser -^  Sale  of  Specific  Ohattd— Bight  of  lUiurn^  Injwry  to 
Chattel  uhUst  in  Ptt/rchaeer'a  Poseession--  Warranty — Kiwtoledge  of  Breach 
of  Warranty, 

The  plaintiff,  on  Monday,  the  18th  of  March,  1871,  bought  a  horse  of  the  de- 
fendant, warranted  to  have  been  hunted  with  the  Bicester  hounds.  By  a  condi- 
tion of  the  contract  he  was  to  be  at  liberty  to  return  the  horse  if  it  did  not  answer 


VoL  Vnj  MICH.  TEBM,  XXXV  VICT.  141 

!  Head  y.  Tatteraall.       '  1871 

its  description  up  to  the  Wednesday  evening  following  the  sale.  Preyious  to 
Temoving  it  from  the  defendant's  premises  he  was  told  bj  the  groom  who  had 
charge  of  it,  bat  who  was  not  in  the  defendant's  employment,  that  it  had  not,  nor 
had  it,  in  fact,  been  hunted  with  the  Bicester  hounds.  The  plaintiff,  neverthe- 
less, took  the  horse  away.  Whilst  it  was  in  his  possession,  though  not  through 
any  neglect  or  default  on  his  part,  it  met  with  an  accident  which  depreciated  its 
value.  He  returned  it  before  the  Wednesday  evening,  and  brought  an  action  to 
recover  the  price  he  had  paid  for  it: — 

Sdd,  first,  that  the  plaintiff's  conduct  in  removing  the  horse  after  the  informa- 
tion given  him  by  the  groom  did  not  deprive  him  of  his  right  under  the  contract 
to  return  the  horse ;  and,  secondly,  that  his  right  to  return  it  was  unaffected  by 
an  accident  having  happened  to  it  whilst  it  was  in  his  possession,  without  neglect 
or  default  on  his  part. 

Declaration.  1st  count :  for  breach  of  a  warranty  that  a  cer-  " 
tain  horse  bought  by  the  plaintiff  of  the  defendant  had  been 
hunted  with  the  Bicester  and  Duke  of  Grafton's  hounds. 

2d  count :  that  the  defendant,  by  warranting  that  a  certain 
horse  had  been  hunted  with  the  Bicester  and  Duke  of  Grafton's 
hounds,  sold  the  same  to  the  plaintiff  for  an  agreed  price  paid 
to  the  defendant;  that  the  warranty  was  upon  the  condition 
that  the  defendant  should  not  be  responsible  unless  the  plaintiff 
returned  the  horse  before  5  o'clock  on  the  Wednesday  evening 
next  aftier  the  sale :  yet  the  horse  had  not  been  hunted  with  the 
Bicester,  &c.,  hounds,  and  was  returned  before  the  time  specified. 

3d  count :  for  money  received  to  the  plaintiff's  use. 

The  defendant  denied  the  warranties  and  breaches  alleged 
in  the  1st  and  2d  counts,  and  further  pleaded  to  the  2d  count, 
6thly,  that  it' was  a  condition  that  the  horse,  if  returned,  should 
be  returned  in  the  same  state  as  that  in  which  it  was  delivered 
to  the  plaintiff,  and  without  having  been  injured ;  and  that  it 
was  returned  in  an  injured  and  damaged  state.  To  the  8d 
count,  he  pleaded  never  indebted. 

♦Replications:  lst,joining  issue  on  all  the  pleas;  and,  2dly,  [8 
to  the  sixth  plea,  that  it  was  a  further  condition  that  the  plaintiff 
might  return  the  horse,  although  injured  and  not  in  the  same 
state  as  when  it  was  delivered  to  the  plaintiff,  if  such  injury  and 
alteration  of  condition  were  not  caused  by  the  plaintiff's  neglect 
or  de&ult ;  and  that  the  horse's  not  being  in  the  same  state,  and 
being  injured  when  returned,  was  not  caused  by  any  neglect  or 
default  of  the  plaintiffs.    Issue. 

The  cause  was  tried  before  Kelly,  C.  B.,  at  the  Middlesex 
sittings  after  Trinity  Term  1871,  when  the  following  facts  were 
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proved :  The  plaintiff,  on  Monday,  the  13th  of  March,  1871, 
bought  of  the  defendant,  who  is  an  auctioneer,  for  4SL  l5.,  a 
horse,  described  in  the  catalogue  as  having  been  hunted  with 
the  Bicester  and  Duke  of  Grafton's  hounds.  The  contract  of 
sale  contained  a  condition  that  "  horses  not  answering  the  de- 
scription must  be  returned  before  5  o'clock  on  "Wednesday 
evening  next ;  otherwise  the  purchaser  shall  be  obliged  to  keep 
thcl  lot  with  all  faults/' 

After  the  sale  the  plaintiff  learnt  fronoi  the  groom  under  whose 
charge  the  horse  had  been,  but  who  was  not  a  servant  of  the . 
defendant,  that  it  had  not,  in  fact,  been  hunted  with  the  Bicester 
and  Duke  of  Grafton's  hounds.  This  information  was  correct 
As,  however,  he  did  not  buy  the  animal  for  hunting  purposes, 
he  took  it  away  for  trial  the  same  afternoon.  On  the  road  from, 
the  defendant's  premises  to  the  plaintiff's  stables,  and  whilst 
under  the  care  of  the  plaintiff's  servant,  it  took  fright  and  se- 
riously injured  itself  by  running  against  the  splinter-bar  of  a 
carriage.  The  plaintiff  returned  the  horse  before  5  o'clock  on 
the  Wednesday  evening  as  not  corresponding  to  the  description, 
and  brought  this  action  for  the  price  he  had  paid.  It  was  not 
disputed  that  the  warranty  or  description  was  a  mistake,  but  it 
was  contended  that  under  the  circumstances  the  plaintiff  had  no 
right  to  return  the  horse. 

The  jury,  in  answer  to  questions  left  them  by  the  learned 
judge,  found  that  the  plaintiff  was  induced  by  the  warranty  to 
buy  the  horse,  and  that  the  injury  sustained  by  the  horse  was 
not  caused  through  any  negligence  or  default  of  the  plaintiff's 
servant.  A  verdict  was  thereupon  entered  for  the  plaintiff  for 
for  £43 1«.,  with  leave  to  move  to  enter  a  verdict  for  the  defend- 
ant, or  to  reduce  the  damages  to  a  nominal  sum. 
9]  *A  rule  was  afterwards  obtained  to  enter  a  verdict  accord- 
ingly, on  the  ground  that  the  sale  of  the  horse  was  not  under  the 
warranty,  and  that  it  could  not  be  returned  in  the  same  condition 
as  at  the  time  of  the  sale ;  or  to  reduce  the  verdict,  or  for  a  new 
trial,  on  the  ground  that  the  plaintiff  was  only  entitled  to 
nominal  damages,  and  not  to  the  price  paid  by  him. 

Nov.  17.  Son.  G.  Denman^  Q.C.^  and  Willmghby,  showed 
cause.  The  plaintiff  had  a  right  under  his  contract  to  return 
the  horse  up  to  the  Wednesday  evening.    N^othing  occurred  to 
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deprive  him  of  this  right.  He  was  not  bound  to  rescind  the 
contract  immediately  on  receiving  information  from  the  groom. 
He  was  entitled  to  take  the  horse  away,  and  keep  it  until  the 
time  specified  had  expired :  Barmerman  v.  White.  (*)  Secondly, 
with  regard  to  the  accident,  that  does  not  affect  the  question, 
as  it  was  not  owing  to  the  plaintiff's  default. 

M.  JameSf  Q.  C,  and  Henry  Grrahaniy  in  support  of  the  rule. 
The  plaintiff,  by  removing  the  horse  after  the  conversation  with 
the  groom,  elected  to  treat  the  contract  as  binding  in  spite  of 
the  mistake  in  the  catalogue.  But  if  this  be  not  so,  the  plaint- 
iff was  deprived  of  his  right  of  return  by  the  facl;  of  the  horse 
being  injured  whilst  in  his  possession.  If  returned  at  all,  the 
horse  should  have  been  returned  in  the  same  condition  as  when 
sold.  The  injury  might  have  caused  the  horse's  death,  when 
the  plaintiff  would  certainly  have  been  confined  to  an  action  on 
the  warranty.  A  contract  cannot  be  rescinded  unless  the  parties 
to  it  can  be  replaced  in  statu  quo :  Ourtis  v.  Harmay  (•) ;  Beed  v. 
Blomdfordi^) ;  Clarke  v.  Dickson  (*) ;  Moss  v.  Sioeet  (^ ;  Barmerman 
V.  WMe  Q)  is  not  in  point.  There  the  goods  were  repudiated 
before  receipt. 

Kelly,  C.B.  I  think  this  rule  should  be  discharged.  The 
action  is  brought  to  recover  back  the  price  of  a  horse  bought 
by  the  plaintiff  on  Monday,  the  13th  of  March  last,  under 
a  special  contract  The  horse  was  warranted  to  have  been 
bunted  with  the  Bicester  and  Duke  of  Grafton's  hounds ;  and 
the  contract  also  '^'contained  a  condition  that  in  case  it  did*  [10 
not  answer  the  description  it  was  to  be  returned  before  five 
o'clock  on  the  Wednesday  following,  "  otherwise  the  purchaser 
shall  be  obliged  to  keep  the  lot  with  all  faults."  This  clause 
clearly  imposed  on  the  buyer  a  liability  to  keep  the  horse  alto- 
gether, however  worthless  it  might  be,  if  he  should  keep  it 
beyond  the  time  named ;  but,  on  the  other  hand,  up  to  that  time 
there  was  to  be  a  power  to  return  it,  if  it  proved  not  to  be 
according  to  warranty.  Now  it  is  admitted  that  the  horse  had 
never  been  hunted  with  the  Bicester  hounds,  and  also  that  it 
was  returned  before  five  o'clock  on  the  Wednesday.    But  two 

(»)  10  C.  B.  (N.S.)  844 ;  81 L.  J.  (C.P.),  28.        O  E.  B.  &  R  148 ;  27  L.  J.  (Q.B.),  223. 
OSEsp.,  82.  OICQB.  493 

(•)  2  T.  &  J.  278. 
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objections  are  raised  to  the  plaintiflf's  right  of  return.  First,  it 
is  said  that  he  had  notice  before  he  removed  the  horse  from 
the  defendant's  premises  that  the  warranty  had  not  been  com- 
plied with ;  and,  although  the  exact  character  of  the  communi- 
cation made  to  the  plaintiff  is  doubtfiil,  there  is  evidence  that 
he  had  learnt,  before  removing  the  animal,  that  it  had  never 
been  hunted  with  the  Bicester  hounds.  I  do  not  think,  however, 
that  this  bound  the  plaintiff  to  return  it  immediately.  Under 
his  contract  he  had  till  the  Wednesday  evening  to  consider 
whether  he  would  keep  it  or  not,  to  make  fiirther  inquiries,  if 
he  thought  fit,  as  to  the  truth  of  what  he  had  heard,  and  to 
come  to  a  final  decision.  Then,  flecondly,  it  is  said  that,  as- 
suming his  right  to  return  remained,  he  could  only  exercise  it 
if  the  horse  continued  in  the  same  condition  as  at  the  time  of 
sale,  and  that,  inasmuch  as  tiie  horse  was  injured  between  that 
time  and  the  Wednesday,  the  right  was  lost  To  support  this 
proposition  several  cases  were  cited  which  establish  the  un- 
questionable proposition  that,  as  a  general  rule,  no  contract  can 
be  rescinded  unless  the  parties  can  be  replaced  exactiy  in  their 
original  position.  But  these  cases  do  not  apply  to  a  contract 
expressly  stipulating  for  a  right  of  return  for  a  certain  time,  and 
on  specified  grounds.  The  case  of  Gurtis  v.  Wmnay  (^),  which 
was  much  relied  on  by  the  defendant,  and  which  is  the  only  one 
I  will  refer  to,  really  has  no  application  here.  It  only  decides 
that,  in  a  particular  state  of  circimistances,  a  plaintiff  may  dis- 
entitle himself  by  his  conduct  from  returning  a  specific  chattel. 
There  the  plaintiff  himself  kept  the  horse  which  he  had  bought, 
and  tried  to  cure  it  pf  the  disease  from  which  it  was  suffering 
1 1]  *and  so  lost  the  right  of  returning  it  Indeed  the  injury  to 
the  horse,  which  took  place  in  that  case,  may  well  have  resulted 
from  the  course  of  treJikment  which  was  adopted.  Now,  in  the 
present  case,  it  is  true  that  the  horse  waa  injured  whilst  under 
the  plaintiff's  control,  but  not  by  his  default,  as  the  jury  have 
expressly  found.  In  my  opinion,  therefore,  he  did  not  thereby 
lose  his  right  of  returning  it,  any  more  than  if  it  had  been 
attacked  in  the  stable  with  some  complaint  which  greatly 
lessened  its  value,  but  for  the  existence  of  which  the  plaintiff 
was  not  responsible.  Both  objections  therefore  fail,  and  the 
verdict  should  accordingly  remain  undisturbed. 

(»)  8  Bsp.,  82. 
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Bbamwell.,  B.  I  am  of  the  same  opinion.  It  is  admitted 
here  that  the  horse  did  not  correspond  with  the  warranty,  and 
that  a  retarn  would  have  been  competent  to  the  plaintiff  unless 
he  had  done  something  to  deprive  him  of  his  right.  The  de- 
fendant contends  that  he  has  been  so  deprived,  on  two  grounds. 
Firsts  he  took  the  horse  away,  it  is  said,  after  notice  that  the 
warranty  was  inaccurate  and  hereby  waived  his  right  to  object 
But  he  had  no  notice  when  he  bought  the  animal,  and  so  acquired 
a  right  to  take  it  away  and  keep  it  until  the  time  named  in  the 
special  condition.  This  right  was  not,  in  my  opinion,  affected 
by  the  information  he  obtained  from  the  gossip  of  the  owner's 
groom.  If  there  had  been  no  express  clause  in  the  contract  as 
to  the  time  for  return,  and  if,  after  the  sale,  the  plaintiff  had 
received  distinct  notice  that  the  warranty  was  a  mistake,  then  I 
agree  that  he  must  have  returned  the  horse  within  a  reasonable 
time;  and  I  think  a  reasonable  time  would  be  as  soon  as  he 
could  after  the  notice.  Here  there  is  an  express  condition,  and 
I  cannot  hold  that  the  plaintiff  lost  the  ben^t  of  it  by  the  mere 
act  of  removing  the  horse  aftyer  the  conversation  with  the  groom. 
Suppose  the  horse  had  already  been  in  the  plaintiff's  stable  when 
he  received  the  notice,  he  would  undoubtedly  still  have  had  till 
the  Wednesday  evening  to  consider  what  he  would  do.  The 
jGEtct  of  the  notice,  such  as  it  was,  preceding  the  actual  removal, 
seems  to  me  to  make  no  difference. 

But  then  it  is  said  the  right  to  return  was  lost,  because  the 
rule  is  that  a  buyer  cannot  return  a  specific  chattel  except  it  be 
in  the  "^same  state  as  when  it  was  bought  That  is  quite  [12 
true  as  a  general  proposition,  but  in  such  a  case  as  the  present 
the  rule  must,  in  my  opinion,  be  qualified  thus : —  The  buyer 
must  return  the  horse  in  the  same  condition  as  when  he  bought 
it,  but  subject  to  any  of  those  incidents  to  which  the  horse  may 
be  liable,  either  from  its  inherent  nature,  or  in  the  course  of  the 
exercise  by  the  buyer  of  those  rights  over  it  which  the  contract 
gave.  For  example,  suppose  the  horse,  while  standing  in  the 
stable,  strained  itself  or  injured  a  limb,  that  would  not  affect  the 
right  of  return,  although  the  horse  would  no  longer  be  exactly 
in  the  same  condition  as  before.  So  here,  where,  without  the 
plaintiff's  default,  but  while  he  was  doing  with  the  horse  what 
he  had  a  right  to  do  under  his  contract,  the  horse  was  injured, 
I  do  not  think  the  right  to  return  it  was  lost.    A.  contrary  rule 

19 
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would  often  produce  singular  results ;  for  it  must  be  applied  to 
great  and  small  accidents  alike ;  so  that  a  buyer  might  find  him- 
self deprived  of  his  right  to  return  a  horse  which  was  not  ac- 
cording, to  warranty  in  consequence  of  any  trifling  hurt  it  might 
have  suffered — perhaps  not  causing  a  difference  of  five  shillings 
in  its  value — while  in  the  buyer's  possession.  It  appears  to 
me,  therefore,  that  the  cases  very  properly  cited  by  Mr.  Graham 
as  to  the  necessity,  where  a  contract  is  rescinded,  of  the  parties 
being  capable  of  being  replaced  in  their  former  position,  must 
be  taken  with  the  qualification  I  have  indicated. 

No  doubt,  some  cases  which  may  be  put  by  way  of  illustra- 
tion present  difficulties,  but  they  can  all  be  explained  if  the 
condition  is  borne  in  mind  that  the  right  to  return  remams,  in 
case  of  alteration  of  condition  only  where  that  alteration  is 
attributable  either  to  the  horse's  nature  or  to  some  inevitable 
accident,  or  to  some  incident  to  which  the  horse  was  liable, 
while  the  buyer  was  exercising  his  right  over  it  under  the  con- 
tract. Thus,  where  a  buyer,  who  has  bought  a  horse  not  war- 
ranted to  jump,  tries  it  at  jumping,  and  so  injures  it,  it  is  clear 
his  right  of  return  would  be  gone,  because  the  accident  would 
be  his  own  feult  He  would  not  be  trying  the  horse  by  virtue 
of  any  right  given  to  him  under  his  agreement  If,  however, 
the  injury  were  caused  by  reason  of  a  trial  necessary  to  test  the 
warranty  the  horse  was  sold  under,  then  the  right  would 
13]  remain.  The  case  of  a  horse  dying  was  also  put  "^to  us. 
But  there,  if  the  death  occurs  through  some  natural  disease,  or 
without  the  purchaser's  default,  is  he  to  be  without  a  remedy  ? 
It  jnay  be  answered  that  he  might  have  his  action  on  the  war- 
ranty. However  that  might  be,  I  am  disposed  to  think  that 
even  in  such  a  case  the  contract  might  still  be  rescinded,  just 
in  the  same  way  as  I  think  it  could  be  if  the  horse  sold  were  to 
be  left  at  the  vendor's  by  his  permission  after  the  sale  and  were 
to  die  there.  In  this  case,  therefore,  I  am  of  opinion  that  the 
plaintiff  is  entitled  to  recover,  and  that  the  rule  should  be  dis- 
charged. 

Cleasbt,  B.  I  am  of  the  same  opinion.  The  effect  of  the 
contract  is  to  give  the  buyer  an  option  of  returning  the  horse 
in  a  particular  event  and  within  a  specified  time ;  and  although 
it  is  clear  that  he  might  by  his  conduct  have  disentitled  himself 
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to  exercise  his  option,  he  has  not,  in  my  judgment,  done  any- 
thing  so  to  disentitle  himself  in  the  present  case*  By  taking 
the  horse  away  he  did  no  more  than,  under  his  contract,  he 
had  a  right  to  do.  Had  the  &ct8  been  different,  a  question 
might  perhaps  arise  as  to  the  effect  of  this  removal.  Suppose, 
for  example,  the  defendant  had  given  the  plaintiff  explicit  notice 
before  the  horse  was  removed  that  the  warranty  was  a  mistake, 
it  might  perhaps  then  be  said  that  by  taking  it  away  the  plaint- 
iff elected  to  keep  it,  or  at  all  events  to  keep  it  unless  it  could 
be  returned  in  the  same  condition  as  at  the  time  of  salei  But 
here  there  was  nothing  proved  but  a  loose  statement  by  the 
groom  who  had  charge  of  the  horse ;  and  I  think  the  plaintiff 
was  still  at  liberty  to  take  the  horse  away  and  to  return  it  if, 
upon  further  inquiry,  it  should  turn  out  not  to  be  in  accordance 
with  the  warranty.  This  being  so,  the  second  question  remains, 
whether  the  right  given  by  the  contract  was  limited,  so  as  only 
to  confer  a  right  to  return  the  horse,  provided  it  remained  in 
the  same  condition  as  it;  was  in  when  sold.  It  is  a  sufficient 
answer  to  say,  that  as  a  time  for  returning  the  horse  was  ex- 
pressly  fixed  by  the  contract,  an  accident  occurring  within  the 
time  from  a  cause  beyond  the  plaintiff's  control  ought  not  to 
deprive  him  of  his  right,  provided  he  can  return  the  horse  in 
some  shape  or  other.  The  case  of  the  death  of  the  animal 
purchased  is  difSsrent,  and  need  not  be  considered  now.  More- 
over, the  matter  may  be  put  thus : —  As  a  general  rule,  damage 
*from  the  depreciation  of  a  chattel  ought  to  fall  on  the  [14 
person  who  is  the  owner  of  it.  Now  here  the  effect  of  the  con- 
tract was  to  vest  the  property  in  the  buyer  subject  to  a  right  of 
rescission  in  a  particular  event  when  it  would  revest  in  the 
seller.  I  think  in  such  a  case  that  the  person  who  is  eventually 
entitled  to  the  property  in  the  chattel  ought  to  bear  any  loss 
arising  from  any  depreciation  in  its  value  caused  by  an  accident 
for  which  nobody  is  in  &ult  Here  the  defendant  is  the  person 
in  whom  the  property  is  revested,  and  he  must  therefore  bear 
the  less.  The  cases  cited  seem  to  me  to  be  beside  the  present 
question,  for  here  there  was  an  express  condition  in  the  con- 
tract itself  giving  to  the  purchaser  an  absolute  right,  under 
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certain  circamstaiices,  to  return  the  horse.    I  think,  therefore, 
the  plaintiff  is  entitled  to  recover, 

JRule  discharged. 

Attorneys  for  plaintiff:   Willoughby  ^  Cox. 
Attorneys  for  defendant :  Markby  ^  Terry. 

Where  a  horse  was  purchased  Tfith  Pieraon,  88  Barb.,  128.  If  the  seller 
the  privilege  of  return  and  escaped  accept  a  return  he  cannot  object  that  no 
without  negligence  by  the  vendee,  be-  trial  had  been  made.  Toungy.  Hunter, 
fore  the  time  fixed  for  a  return,  and  was  6  K.  Y.,  208.  An  actual  trial  must  be 
injured  so  no  return  could  be  made,  held  made.  The  testimony  of  experts  that 
the  purchaser  was  not  liable.  Hunt  v.  the  machinery  could  not  have  operated 
Wpman,  100  Mass.,  Id8.  But  if  the  is  inadmissible.  The  trial  must  be 
horse  had  been  injured  by  the  careless-  made  within  a  reasonable  time.  Me^ 
ness  of  the  purchaser  he  oould  not  have  Donald  y,  Piers<m,^9S  Barb.,  138.  If 
been  returned.  Say  v.  Thompwn,  12  one  borrow  goods  to  be  paid  for,  if 
Cush.,  281 ;  or  if  received  without  know-  damaged,  if  inj ured,  the  lender  may  sue 
ledge  by  the  seller  of  the  injury  he  for  goods  sold  and  delivered.  Bianehi 
could  have  recovered  the  damage  sus-  v.  Naah,*  1  Mees  and  Welsh.,  545.  If 
tidned  by  the  injury.  Ooon  v.  Beed,  1  goods  be  sold  on  condition  that  they 
Hilton,  611 ;  see  Lord  v.  SXn/ney,  13  may  be  returned  if  not  satisfactory,  but 
Johns.,  219.  Where  machinery  was  no  time  be  specified,  they  must  be  re- 
purchased to  be  retained  if  it  worked  turned  within  a  reasonable  time  or  tHe 
well,  it  has  been  held  that  if  it  did  not  vendee  may  recover  for  goods  sold  and 
the  purchaser  was  not  liable  although  delivered.  Baiieyy.QmddamiUh^'BeBkGA, 
he  did  not  ofier  to  return  it.  Ortnind-  N.  P.,  56 ;  and  see  note  to  page  79» 
aeU  V.  Lamb,  1  Mees  and  Welsh.,  852 ;  edition  of  1820. 
but  this  may  be  doubted.    Mclkmaid  v. 
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Law  Reports,  7  Exchequer,  26. 

I¥aud — Avoidance  by  Plea  of  Contract  dbtoMMdby  Frwud — Betwm  of  Ckmrid&ror 
Hon — Plea  by  Ckmi&r  ofPramd  upon  Sender  ofQoode, 

A  company  sold  goods,  aBeged  to  be  for  exportation,  to  one  Adams,  for  2052.» 
and  took  in  payment  682.  in  cash,  and  his  acceptance  for  the  residue.  By  his 
direction  they  forwasded  the  goods  by  the  defendants'  line  to  the  plainliff  at 
Liverpool,  who  was  aBeged  by  Adams  to  be  his  shipping  agent.  Afterwards, 
having  reason  to  suspect  the  solvency  of  Adams,  they  directed  the  defendants  to 
stop  the  goods  in  transitu,  but  this  message  did  not  anrive  at  Liverpool  until  after 
the  tiaaiitns  had  been  determined.    The  defendants  af terwards^  at  the  request  of 
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the  company,  returned  them  the  goods.  No  act  avoidhig  the  contract  on  the 
ground  of  fraud  was  done  by  the  company  until  plea  in  this  action. 

The  plaintiff  haying  brought  an  action  against  the  defendants  for  the  goods,  the 
defendants  pleaded  fraud  in  Adams,  to  which  the  plaintiff  was  priyy.  At  the 
trial,  the  jury  found  that  Adams  obtained  the  goods  with  the  intention  of  not 
paying  for  them ;  tha^the  plaintiff  had  advanced  to  Adams  a  sum  of  250^.  (out 
of  which  the  682.  was  paid),  but  that  the  advance  was  not  bona  fide ;  and  that  at 
the  time  he  advanced  it  he  knew  of  the  fraudulent  intention  of  Adams.  The 
judge  directed  a  verdict  for  the  defendants  with  leave  to  amend ;  and  with  leave 
to  the  plaintiff  to  enter  the  verdict  for  him  for  2051.,  if  the  Court  should  think 
that  the  defendants  were  not  entitled  to  the  verdict,  either  on  the  pleas  as  they 
stood,  or  upon  any  possible  amendment  thereof. 

The  Court  below  having  made  absolute  a  rule  obtained  by  the  plaintiff  t%enter 
a  verdict  for  him : — 

JSM  (reversing  the  judgment  of  the  Court  below),  that  the  defendants  were 
entitled  to  retain  their  verdict;  for  that  an  equitable  plea  would  be  good  which 
stated  that  the  goods  had  been  sold  to  Adams  and  delivered  by  the  company  to 
the  defendants  for  the  purpose  of  being  delivered  to  the  plaintiff  under  a  contract 
induced  by  the  fraud  of  Adams,  to  which  the  plaintiff  was  privy ;  that  the  com.' 
pany,  under  a  mistaken  supposition  that  the  transitns  was  still  eubsisting,  ob- 
tidned  from  the  defendants  the  re-delivery  of  the  goods  to  them,  which  was  a 
breach  of  the  oontrict  between  the  defendants  and  the  plaintiff;  but  -thut  after- 
wards, and  after  action  oommenced,  the  company  having  discovBr^  the  fraud, 
and  that  the  plaintiff  was  privy  to  it,  did  elect  to  rescind  the  contract,  and  revest 
the  property  in  the  goods  in  themselves,  and  that  this  was  done  befofe  any  act 
was  done  by  them  affirming  the  contract,  or  otherwise  determining  their  elec- 
tion; that  no  interest  had  vested  in  any  innocent  person  rendering  it  inequitable 
or  unjust  to  rescind  the  contract;  and  that  the  plaintiff  was  inequitably  proceed- 
ing with  the  suit  for  the  purpose  of  obtaining  in  damages  from  the  defendants  on 
the  record  and  the  company,  who  were  the  real  defendants,  the  value  of  the 
goods  thus  revested  in  the  company. 

ffeldj  also,  that,  although  in  an  action  by  Adams  against  the  company  H  might 
*have  beeii  necessary  in  pleading  a  similar  plea  to  have  brought  into  court  [ST 
the  money  paid  by  him  to  them,  it  was  not  necessary  in  this  action  either  to  bring 
the  money  into  court,  or  to  aver  readiness  and  willingness  to  return  the  money, 
inasmuch  as  Adams  was  not  a  party  to  the  action. 

Appbal  from  the  decision  of  the  Court  of  Exchequer  making 
absolute  a  rule  obtained  bj  the  plaintiff  to  enter  a  verdict  for 
him. 

June,  18,  19.  Quaihj  Q.  C.  {Pike  with  him),  for  the  defelid- 
antfl  cited  CtonpJeK  v.  Meming  Q)y  Clarke  v.  Dickson  C),  Stevens  v. 
Atistin  Oj  2  Panions  on  Contracts,  277,  and  Bdshaw  v.  Bush.{^) 

Simniy  SerjU  (iZ.  Q.  WtUUoms  with  him)  for  the  plaintiff,  cited 

O  1  Ad.  &  £.  40.  01  ^etc  B.  567.. 

O  B.  B.  &  B.  J48;  37  L.  J.  (Q.B.),       <*)  11  C.  B.  191 ;  33  L.  J.  (CJ>.X34 
333. 
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Newnham  v.  Stevenson,  (^),  Deposit  ^  General  Life  Assurance  Com- 
pany V.  Ayscough  (*),  Btdch-y'Plwm  Lead  Mining  Company  v. 
Baynes  (*),  Pease  v.  Gloahec.(^) 

The  facts,  pleadings,  and  argaments  are  fully  stated  in  the 
judgment  of  the  Court.  '  Cur.  adv.  vuU. 

Dec.  2.  The  judgment  of  the  Court  (Byles,  Blackburn,  Mellor, 
and  Lush,  JJ.).  (*)  was  delivered  by 

Mf  LLOB,  J.  This  is  an  appeal  from  the  judgment  of  the  Ex- 
chequer making  absolute  a  rule  to  enter  the  verdict  for  £205  in 
pursuance  of  the  leave  reserved  at  the  trial. 

To  make  the  case  intelli^ble  it  is  desirable  to  call  attention 
to  the  dates.  The  writ  in  the  action  was  issued  by  the  plaintiff 
Clough  on  the  2d  of  June,  1868,  against  the  London  and  iN'orth 
Western  Railway  Company,  who  are  the  defendants  on  the 
record.  The  London  Pianoforte  Company,  who  are  the  parties 
really  interested,  and  who  have  indemnified  the  defendants  on 
the  record,  appeared  in  their  name. 

The  declaration  was  delivered  on  the  30th  of  June,  and  con- 
28]  tained  *three  counts ;  1st,  trover ;  2d,  a  count  against  the 
defendants  as  warehousemen;  3d,  a  count  against  -them  as 
carriers. 

The  pleas,  as  the  record  stood  when  the  trial  came  on  before 
Mr.  Justice  Lush,  were  seven  in  number ;  1.  to  1st  count,  not 
guilty ;  2.  to  the  same,  not  possessed ;  3.  to  2d  and  3d  counts, 
non-assumpsit ;  4.  to  2d  and  3d  counts,  that  the  plaintiff  did 
not  deliver  nor  defendants  receive  the  goods  for  the  purposes 
alleged;  6.  to  the  3d  count,  that  the  goods  were  sold  to  Adams 
on  credit ;  that  he  was  insolvent,  and  that  the  vendors  stopped 
the  goods  in  transitu ;  6.  to  the  3d  count,  that  Adams,  by  fraud, 
induced  the  London  Pianoforte  Company  to  part  with  the  pos- 
session of  the  goods,  and  deliver  them  to  the  defendants  sa  car- 
riers, to  deliver  them  to  the  plaintiff  as  agent  for  Adams,  and 
that  the  London  Pianoforte  Company,  before  any  breach  of 

0)  10  C.  B.  718 ;  20  L.  J.  (C.P.)>  m*  was  argaed,  bat  before  jadgment  was 

n  6  E.  &  B.  761 ;  26  L.  J.  (Q.B.),  29.  delivered  he  had  quitted  the  Court  of 

(^  Law  Rep.  2  Ex.,  824  Common  Pleas  upon  being  appointed 

(*)  Law  Rep.  1  F,  C,  219.  a  member  of  the  Judidal  Committee 

(*)  Montague  Smith,  J.,  was  also  a  of  the  Privy  Coundl. 
member  of  the  Court  when  the  case 
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contract  by  the  defendants  on  the  record,  stopped  the  goods 
whilst  in  transitu.    Lastly,  7.  to  the  3d  count,  a  plea  similar 
to  the  6th,  except  that  instead  of  alleging  that  the  plaintiff  was 
the  agent  of  Adams,  it  averred  that  the  plaintiff  was  privy  to ' 
the  fraud  of  Adams. 

The  replication  took  issue  on  all  these  pleas,  and  also  replied 
to  the  5th  plea,  that  there  was  a  bonS  fide  assignment  by  Adams 
to  the  plaintiff  for  value. 

Issue  was  joined  on  this  replication. 

There  were  also  demurrers  with  which  neither  the  judge  at 
nisi  prius,  nor  we  who  are  now  sitting  as  judges  on  an  appeal, 
have  anything  to  do. 

Those  issues  came  on  to  be  tried  at  nisi  prius  before  Mr. 
Justice  Lush,  on  the  Winter  Circuit  of  1868,  and  evidence  was 
given,  and  to  some  extent  there  seems  no  dispute  as  to  what 
was  proved. 

On  the  18th  of  May,  1866,  the  London  Pianoforte  Company 
made  a  contract  witii  Adams,  by  which  they  sold  him  nine 
pianofortes,  which  he  stated  he  was  purchasing  for  exportation, 
for  the  price  in  all  of  2051.  Adams  paid  them  in  cash  68^.,  and 
accepted  a  bill  at  four  months  for  1851. 8^.,  which,  together  with 
a  small  discount  of  1^.  12^.,  represented  the  whole  price.  The 
London  Pianoforte  Company  gave  him  a  receipt,  and  received 
his  directions  to  forward  the  pianos  by  rail  to  B.  C.  Clough, 
Temple  Court,  Liverpool,  who,  Adams  stated,  was  his  shipping 
agent. 

The  London  Pianoforte  Company  sent  them  accordingly  by 
the  *London  and  North  Western  Railway  Company,  ad-  (29 
dressed  as  directed,  and  they  arrived  at  Liverpool.  Clough  was 
not  found  at  the  address  given,  and  the  London  and  North 
Western  Railway  Company,  on  the  21st  of  May,  wrote  to  the 
London  Pianoforte  Company,  stating  that  this  was  the  fiEtct,  and 
requesting  their  directions.  Almost  at  the  same  time  the 
London  Pianoforte  Company  received  information  that  Adams 
was  a  bankrupt ;  they  at  9.30  a.m.  on  the  22d  of  May,  sent 
directions  to  the  London  and  North  Western  Railway  Company 
in  London  to  stop  the  goods  in  transitu ;  but  the  London  and 
North  Western  Railway  Company  did  not  forward  this  notice 
to  Liverpool  by  telegraph,  and  before  this  intimation  arrived  at 
Liverpool  by  train,  Clough,  the  now  plaintiff,  had  called  at  the 
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Liverpool  station  of  the  Londoa  and  Iforth  Western  Railway 
Company,  and  enough  took  place  between  him  and  the  London 
•  and  North  Western  Bailway  Company  to  put  an  end  to  the 
transitus,  the  London  and  iCTorth  Western  Bailway  Company 
agreeing  with  him  to  hold  the  goods  no  longer  as  carriers,  but 
as  warehousemen,  for  him. 

The  London  Pianoforte  Company,  nevertheless,  required  the 
London  and  North  Western  Railway  Company  to  send  the  pianos 
back  to  London  to  them,  and  the  London  and  North  Western 
Railway  Company,  on  receiving  an  indemnity  from  them,  did  so. 

The  London  Pianoforte  Company,  on  the  28d  of  May,  wrote 
to  Adams,  informing  him  that  Clough  had  not  been  found  at 
his  address,  and  telling  him  that  ihej  had  in  the  mean  time 
ordered  the  pianos  back  until  they  heard  from  him. 

On  the  27th  of  May,  the  plaintiff  demanded  the  pituios  from 
the  London  and  Nortii  Western  Railway  Company,  and  heard 
that  they  had  been  returned  to  the  London  Pianoforte  Company. 
On  the  2d  of  June  the  plaintiff  Clough  issued  the  writ  against 
the  London  and  North  Western  Railway  Company. 

Tip  to  this  time  it  is  clear,  as  a  matter  of  &ct,  that  the  London 
Pianoforte  Company  were  treating  the  contract  as  an  existing 
one,  and  were  relying  on  their  right  to  stop  in  transitu ;  but 
there  is  nothing  whatever  to  show  that  they  were  as  yet  aware 
that  the  contract  was  one  which  had  been  induced  by  fraud,  so 
as  to  give  them  a  right  to  avoid  it  on  that  ground. 

But  at  the  trial  they  succeeded,  on  the  cross-examination  of 
30]  *  Clough  and  Adams,  in  making  out  a  strong  case  to  go  to 
the  jury  that  Adams,  who  had  just  been  discharged  from  prison 
as  a  bankrupt  suing  in  formfi  pauperis,  went  to  London  with 
the  plaintiff  on  a  concerted  plan  to  obtain  the  pianos  without 
paying  for  them,  in  order  that  Clough  might  sell  them  by  auc- 
tion and  obtain  the  proceeds,  and  that  the  681,  was  in  &ct 
Clough's  money,  advanced  for  the  purpose  of  carrying  out  the 
fraud,  and  that  a  document  given  in  evidence,  by  which  Adams 
acknowledged  to  have  received  2507.  as  an  advance  on  the  pianos, 
was  a  part  of  the  fraud. 

The  pleas  as  to  stoppage  in  transitu  were  not  abandoned  by 
the  defendants,  but  insisted  upon.  Mr.  Justice  Lush  most 
properly  ruled  that  the  evidence  showed  that  the  transitus  was 
ended  before  the  stoppage. 
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The  case  then  goes  on  to  state  as  follows  : —  "  The  plaintiff's 
coonsel  then  took  the  objection  that  the  7th  plea,  which  set  up 
the  plaintiff's  privity  with  Adams'  Fraud,  was  pleaded  to  the 
3d  count  of  the  declaration,  which  was  against  the  defendants 
as  carriers,  and  that  there  was  no  similar  plea  to  the  2d  count, 
which  was  against  the  defendants  as  warehousemen." 

The  defendants'  counsel  asked  le^'Ve  to  amend,  which  was 
granted,  Mr.  Justice  Lush  holding  that  it  raised  no  new  question, 
but  merely  set  the  pleas  right  to  raise  the  question  which  the 
parties  came  to  try,  and  that  such  amendment  was  necessary  to 
raise  the  real  question  at  issue  between  the.  parties. 

Mr.  Justice  Lush  1^  three  questions  to  lie  jury,  viz. :  —  1. 
Did  Adams  obtain  the  goods  with  the  intention  of  not  paying 
for  them  ?  2.  Did  Clough  in  feet  advance  the  250?.  ?  Did  he 
at  the  time  he  advanced  it  know  of  the  fraudulent  intentions 
of  Adams  ? 

The  jury  answered  the  above  questions  as  follows : —  To  the 
first :  He  did.  To  the  second :  He  did,  but  not  bonS  fide.  To 
the  third:  Tes. 

Upon  these  findings  a  discussion  followed  with  respect  to  the 
pleadings ;  and  ultimately  Mr.  Justice  Lush  directed  that  the 
verdict  should  be  entered  for  the  defendants,  the  pleadings  to 
be  taken  as  amended  ;  but  if  the  Court  should  think  that  the 
defendants  were  not  entitied  to  the  verdict,  either  upon  the 
pleas,  as  they  stood,  or  upon  any  possible  amendment  thereof,  then 
the  verdict  to  be  entered  for  the  plaintiff  for  205f. 

*It  is  stated  in  the  case  that  the  bill  and  the  681.  re-  [31 
mained,  and  still  remain,  in  the  possession  of  the  London  Piano- 
forte Company.  Adams  never  demanded  the  return  of  either, 
nor  did  the  Pianoforte  Company  ever  offer  to  return  them.  It 
is  to  be  observed  that  neither  in  the  pleas,  as  they  stood  before 
the  leave  to  amend  was  given,  is  there  any  averment  that  the 
defendants  were  ready  and  willing  to  restore  the  68?.,  nor  in 
the  replication  is  there  any  averment  that  the  defendants  still 
retained  the  money,  though  Adams  claimed  it.  And  we  learn 
from  Mr.  Justice  Lush  that  nothing  whatever  was  said  by  either 
party,  either  on  the  examination  of  their  witnesses,  or  in  their 
addresses  to  the  jury,  on  this  point,  or  he  would  certainly  have 
taken  the  opinion  of  the  jury  on  it. 

There  can  be  no  doubt,  as  Adams  was  there  present  giving 
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evidence  in  favor  of  the  plaintiff,  and  endeavoring  to  support 
the  fraud,  the  jury,  if  asked,  must  have  found  at  least  that 
neither  he  nor  the  plaintiff  was  ever  ready  to  receive  back  the 
money  and  bill,  and  thereby  admit  that  the  contract  was  fraud- 
ulent and  voidable  on  that  ground. 

If  o  distinct  evidence  was  given  as  to  when  the  London  Piano- 
forte Company  first  became  aware  that  the  plaintiff  was  privy 
to  the  fraud.  They  clearly  had  enough  information  to  lead 
them  to  assert  it  at  the  time  when  they  pleaded  the  last  plea ; 
but  probably,  as  Mr.  Quain  said,  they  had  not  more  than  suspi- 
cion till  the  plaintiff  was  cross-examined.  No  suggestion  was 
made  as  to  the  importance  of  the  date  of  their  knowledge,  and 
no  question  was  asked  of  the  jury  on  that' head. 

We  think  that  we  must  construe  the  reservation  as  meaning 
that  the  plaintiff  was  not  to  have  the  verdict  entered  for  him, 
if  on  these  facts  and  findings  there  was  any  defence  which  might 
have  been  made  the  subject  of  a  good  plea,  either  on  legal  or 
on  equitable  grounds.  If  there  was  evidence  of  any  such  de- 
fence, but  the  opinion  of  the  jury  was  not  taken  on  some  material 
point  when  it  ought  to  have  been,  it  may  entitle  the  plaintiff  to 
a  new  trial,  but  not  to  have  the  verdict  entered  for  him. 

The  last  plea  actually  pleaded  on  the  record  to  the  8d  count 
only,  and  which  was  most  properly  amended  by  applying  it  to 
all  the  counts,  was  not  proved,  inasmuch  as  it  averred  that  the 
discovery  of  the  fraud  was  before  any  breach  of  cordraci  by  the  de- 
32]  fendants  *on  the  record,  whilst,  in  fact,  the  evidence  proved 
that  it  was  after  a  breach  of  contract  by  them,  and  probably 
after  the  action  was  commenced.  It  certainly  was  before  the 
case  went  to  the  jury.  And  the  pleas  which  the  defendants  have 
since  the  trial  delivered,  are  subject  to  the  same  defect.  But  on 
the  reservation  the  plaintiff  is  not  to  have  the  verdict  entered 
for  him  if  "  upon  any  possible  amendment  of  the  pleas,"  the  de- 
fendants would  be  entitled  to  the  verdict.  And  we  think  that 
a  plea  might  be  framed,  stating  that  the  goods  had  been  sold  to 
Adams,  and  delivered  by  the  London  Pianoforte  Company  to 
the  railway  company,  for  the  purpose  of  being  delivered  to  the 
plaintiff  under  a  contract  induced  by  the  fraud  of  Adams,  to 
which  the  plaintiff  was  privy;  that  the  London  Pianoforte 
Company,  under  a  mistaken  supposition  that  the  transitus  was 
still  subsisting,  obtained,  from  the  railway  company  the  re- 
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delivery  of  the  goods  to  them,  which  was  a  breach  of  the  con- 
tract between  the  railway  company  and  the  plaintiff;  bat  that 
afterwards,  and  after  action  commenced,  the  London  Pianoforte 
Company  having  discovered  the  firaud,  and  that  the  plaintiff 
was  privy  to  it,  did  elect  to  rescind  the  contract,  and  revest  the 
property  in  the  goods  in  themselves,  and  that  this  was  done 
before  any  act  was  done  by  them  affirming  the  contract  or 
otherwise  determining  their  election ;  and  that  no  interest  had 
vested  in  any  innocent  person  rendering  it  inequitable  or  unjust 
to  rescind  the  contract ;  and  that  the  plaintiff  was  inequitably 
proceeding  with  the  suit  with  the  purpose  of  obtaining  in 
damages,  from  the  defendants  on  the  record  and  the  London 
Pianoforte  Company,  who  were  the  real  defendants,  the  value 
of  the  goods  thus  revested  in  the  London  Pianoforte  Company. 

Such  a  plea,  we  think,  would  have  been  proved,  and  would 
have  furnished  a  complete  answer,  probably  at  law,  but  it  is 
enough  now  to  determine  that  it  would  have  been  good  on 
equitable  grounds. 

This  is  contrary  to  the  judgments  in  the  Court  below,  and  it 
is  proper  to  point  out  what  they  seem  to  consider  the  fatal  de- 
fects in  such  a  plea,  and  then  to  render  the  reasons  that  make 
us  think  those  not  fittal. 

The  Chief  Baron  seems  to  have  his  judgment  on  the  principle 
that  it  was  necessary  that  there  shoidd  be  an  averment  in  the 
plea,  *and  proof  at  the  trial,  of  some  communication  to  the  [33 
plaintiff  showing  that  the  London  Pianoforte  Company  had 
elected  to  rescind  the  contract  before  the  commencement  of  the 
action.  The  three  other  judges  do  not  seem  to  put  it  on  that 
ground;  but  they  all  agree  with  the  Chief  Baron  in  thinking 
that  it  was  essential  that  the  London  Pianoforte  Company 
should  do  some  act,  before  and  independent  of  delivering  a  plea, 
indicating  their  intention  to  avoid  the  contract;  and  that  this 
act  should  be  accompanied  by  an  offer,  or  at  least  an  expression 
of  their  readiness  and  willingness,  to  hand  over  the  682.  and  the 
acceptance  which  they  had  received  on  the  footing  that  the  con- 
tract was  valid,  and  which  they  had  no  right  to  retain  after  the 
contract  was  avoided. 

These  objections,  if  good,  would  certainly  apply  to  the  plea 
we  have  supposed,  whether  it  was  pleaded  at  law  or  on  equita- 
ble grounds.    There  is  a  further  objection  to  the  plea  as  a  plea 
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at  law,  that  the  rescission  came  after  the  plaintiff  had  a  vested 
cause  of  action  against  the  London  and  Korth  Western  Bailway 
Company,  and  that  it  could  not  operate  to  defeat  that  vested 
cause  of  action  by  relation.  If  it  were  necessary  to  decide  this, 
we  should  have  to  say  whether  we  would  follow  the  opinion  ex- 
pressed in  the  end  of  the  judgment  of  the  fixchequer  Chamber  in 
Stecenscn  v.  Newnham  (*),  delivered  by  Parke,  B.,  fipom  which 
Erie,  J.,  dissented,  or  the  equally  strong  opinion  expressed  by 
Cresswell,  J.,  in  Y(yimg  v.  BUUter  (*),  apparently  concurred  in 
by  the  majority  of  the  Exchequer  Chamber  in  tiiat  case. 

It  is  not  necessary  to  form  any  judgment  as  to  this  contro- 
verted point,  for  it  is  clear  that  as  a  court  of  equity  interferes 
on  the  principle  of  granting  relief  to  the  defrauded  party,  from 
whom  the  fraudulent  party  against  conscience  seeks  to  obtain 
the  fruits  of  his  fraud,  no  such  point  could  arise  on  a  plea 
pleaded  upon  equitable  grounds,  and  as  the  leave  is  reserved, 
it  is  Plough  if  a  good  plea  on  equitable  grounds  could  have  been 
pleaded. 

It  is  also  to  be  observed,  that  the  supposed  plea,  being  of  a 
matter  that  occurred  after  action  brought,  the  plaintiff  might 
have  confessed  its  truth  and  taken  judgment  for  his  costs  up  to 
the  time  of  ^lea  pleaded.  But  it  is  obvious  here,  that  the 
34G  plaintiff  '^'never  would  have  confessed  it  and  acknowledged 
his  finaud.    He  must  be  considered  as  having  taken  issue  on  it. 

We  now  proceed  to  examine  the  grounds  on  which  we  under- 
stand the  judges  in  the  court  below  proceeded ;  and  to  ^ve  our 
reasons  for  coming  to  a  different  conclusion.  We  agree  com- 
pletely with  what  is  stated  by  all  the  judges  below,  that  the 
property  in  the  goods  passed  from  the  London  Pianoforte  Com- 
pany to  Adams  by  the  contract  of  sale.  The  &Gt  that  the  con- 
tract was  induced  by  fraud  did  not  render  the  contract  void,  or 
prevent  the  property  from  passing,  but  merely  gave  the  party 
defrauded  a  right,  on  discovering  the  fraud,  to  elect  whether 
he  would  continue  to  treat  the  contract  as  binding,  or  would 
disaffirm  the  contract  and  resume  his  property.  TMs  was  not 
.  controverted  at  the  bar,  and  it  is  not  necessary  to  cite  authori- 
ties for  it 

And  we  farther  agree  that  the  contract  continues  valid  till  the 

0)  18  C.  B.,  at  p.  808 ;  22  L.  J.  (C.  P.),       O  «  E.  &  B.,  at  p.  38 ;  26  L.  J.  (Q.  B.), 
at  p.  115.  at  p.  181. 


VoL  VIL]  MICH.  TERM,  XX3CV  VICT.  167 

Clough  v.  London  and  North  Western  Railway  Co.  1871 

party  defirauded  has  detennined  his  election  by  avoiding  it 
And,  as  is  stated  in  Com.  Dig.  Election,  C.  2,  if  a  man  once  de- 
termines his  election  it  shall  be  determined  forever ;  and,  as  is 
also  stated  in  Com.  Dig.  Election,  C.  1,  the  determination  of  a 
man's  election  shall  be  made  by  express  words  or  by  act  And, 
consequently,  we  agree  with  what  seems  to  be  the  opinion  of  all 
the  judges  below,  that  if  it  can  be  shown  that  the  London  Piano- 
forte Company  have  at  any  time  after  knowledge  of  the  fraud, 
either  by  express  words  or  by  unequivocal  acts,  affirmed  the 
contract,  their  election  has  been  determined  forever.  But  we 
differ  from  them  in  this,  that  we  think  the  party  defrauded  may 
keep  the  question  open  so  long  as  he  does  nothing  to  affirm  the 
contract  The  principle  is  precisely  the  same  as  that  on  which 
it  is  held  that  the  landlord  may  elect  to  avoid  a  lease  and  bring 
ejectment,  when  his  tenant  has  committed  a  forfeiture.  K  with 
Imowledge  of  the  forfeiture,  by  the  receipt  of  rent  or  other  un- 
equivocal act,  he  shows  his  intention  to  treat  the  lease  as  subsist- 
ing, he  has  determined  his  election  forever,  and  can  no  longer 
avoid  the  lease.  On  the  other  hand,  if  by  bringing  ejectment 
he  unequivocally  shows  his  intention  to  treat  the  lease  as  void, 
he  has  determined  his  election,  and  cannot 'afterwards  waive 
the  forfeiture :  Jonea  v.  Carter  (*).  We  cannot  do  better  than  to 
cite  the  language  of  *Bramwell,  B.,  in  Croji  v.  LumUy  (*),  [35 
which  precisely  expresses  what  we  mean.  He  says,  "  The 
common  expression  '  waiving  a  forfeiture,'  though  sufficientiy 
correct  ;for  most  purposes,  is  hot  strictly  accurate.  When  a 
lessee  commits  a  breach  of  covenant  on  which  the  lessor  has  a 
right  of  re-entry,  he  may  elect  to  avoid  or  not  avoid  the  lease, 
and  he  may  do  so  by  deed  or  by  word ;  if,  with  notice,  he  says, 
under  circumstances  which  bind  him,  that  he  will  not  avoid  the 
lease,  or  he  does  an  kct  inconsistent  with  his  ^bvoiding,  as  dis- 
training for  rent  (not  under  the  statute  of  Anne),  or  demanding 
subsequent  rent,  he  elects  not  to  avoid  the  lease ;  but  if  he  says 
he  will  avoid,  and  doiss  an  act  inconsistent  with  its  continuance, 
as  bringing  ejectment,  he  elects  to  avoid  it  In  strictness,  there- 
fore, the  question  in  such  cases  is,  has  the  lessor,  having  notice 
of  the  breach,  elected  not  to  avoid  the  lease  ?  or  has  he  elected 
to  avoid  it  ?  or  has  he  made  no  election  ?'' 

P)  16  M.  &  W.,  718.  O  »  H.  L.  C,  at  p.  706 ;  27  L.  J.  (Q.  B.),  at  p.  880. 
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In  all  this  we  agree,  and  think  that,  mutatis  mutandis,  it  is 
applicable  to  the  election  to  avoid  a  contract  for  fraud. 

In  such  cases  the  question  is,  has  the  person  on  whom  the 
fraud  was  practised,  having  notice  of  the  fraud,  elected  not  to 
avoid  the  contract  ?  or  has  he  elected  to  avoid  it  ?  or  has  he 
made  no  election  ? 

We  think  that  so  long  as  he  has  made  no  election  he  retains 
the  right  to  determine  it  either  way,  subject  to  this,  that  if  in 
the  interval  whilst  he  is  deliberating,  an  innocent  third  party 
has  acquired  an  interest  in  the  property,  or  if  in  consequence 
of  his  delay  the  position  even  of  the  wrong-doer  is  affected,  it 
will  preclude  him  from  exercising  his  right  to  rescind. 

And  lapse  of  time  without  rescinding  will  frimish  evidence 
that  he  has  determined  to  affirfti  the  contract:  and  when  the 
lapse  of  time  is  great,  it  probably  would  in  practice  be  treated 
as  conclusive  evidence  to  show  that  he  has  so  determined. 
But  we  cannot  see  any  principle,  and  are  not  aware  of  any  au- 
thority, for  saying  that  the  mere  fact  that  one  who  is  a  party 
to  the  fraud  has  issued  a  writ  and  commenced  an  action  before 
the  rescission,  is  such  a  change  of  position  as  would  preclude 
the  defrauded  party  from  exercising  his  election  to  rescind. 

Neither  can  we  see  the  principle  or  discover  the  authority  for 
36]  *saying  tJiat  it  is  necessary  that  there  should  be  a  declara- 
tion of  his  intention  to  rescind  prior  to  the  plea. 

It  seems  to  us  clear,  on  principle,  that  a  statement  in  a  plea 
by  the  party  from  whom  the  property  passed,  that  he  claims 
back  the  property  on  the  ground  that  he  was  induced  to  part 
with  it  by  fraud,  is  as  unequivocal  a  determination  of  his  elec- 
tion to  avoid  the  transaction  as  could  well  be  made.  Of  course, 
if  he  had  already  determined  his  election  the  other  way,  or  if 
such  things  had  happened  as  precluded  him  from  rescinding, 
the  plea  would  have  no  effect;  but  after  succeeding  by  means 
of  such  a  plea,  the  person  pleading  it  could  never  successfully 
set  up  the  contract  as  still  valid,  either  against  the  plaintiff  in 
the  action  in  which  the  plea  was  pleaded  or  any  one  else.  He 
would  have,  both  by  act  and  by  word,  determined  his  election 
for^ever  according  to  the  doctrine  laid  down  in  Com.  Dig. 
Election,  C.  1,  2.  And  no  authority  was  cited  on  the  argument, 
nor  are  we  aware  of  any,  for  saying  that  this  unequivocal  ex* 
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pression  of  his  determination  of  his  election  must  be  preceded 
by  some  act  in  pais.  Neumham  v.  Stevenson  (^),  was  much  relied 
on  by  the  plaintiff's  counsel,  but  in  reality  decides  nothing  as 
to  tbds  point.  The  plaintiff  there  had  obtained  goods  under  a 
conveyance  from  one  Saunders,  made  by  him  voluntarily  and 
in  contemplation  of  bankruptcy ;  and  whilst  they  were  in  his 
possession  and  were  his  property,  and  before  Saunders  had  be- 
come a  bankrupt,  the  defendants  wrongfully  distrained  on  them. 
The  Court  of  Commotf  Pleas  in  their  judgment  say,  "  By  a 
transfer  which  is  a  fraudulent  preference  the  property  vests  in 
the  transferee,  subject  to  be  divested  by  the  assignees  at  their 
election,  and  the  title  of  the  transferee  is  perfect  except  so  far 
as  it  is  avoided  by  the  assignees."  So  far  this  is  unquestioned 
law.  The  Court  then  proceeds  to  deal  with  the  evidence  in  the 
case  before  them :  ^^  The  assignees  in  this  case  were  not  proved 
to  have  done  anything  to  affect  the  plaintiff's  title.  They  had 
not  demanded  the  goods  jof  the  plaintiff  They  had  not  even 
ratified  the  defendant's  act  And  the  commencement  of  an  ac- 
tion in  trover,  which  may  be  abandoned  at  anytime,  and  which 
assumes  that  the  goods  came  into  the  possession  of  the  defend- 
ant lawfrilly,  cannot  without  more  be  taken  to  be  an  election  on 
the  part  of  the  assignees  *to  avoid  the  transfer."  It  is  [37 
upon  this  latter  sentence  that  Serjt  Simon  relied ;  but  we  think 
it  does  not  at  all  express  an  opinion  that  no  statement,  however 
explicit,  on  the  record  could  amount  to  a  determination  of 
the  election. 

It  is,  however,  quite  true  that  no  man  can  at  once  treat  the 
contract  as  avoided  by  him,  so  as  to  resume  the  property  which 
he  parted  with  under  it,  and  at  the  same  time  keep  the  money 
or  other  advantages  which  he  has  obtained  under  it ;  and  there- 
fore the  London  Pianoforte  Company,  on  rescinding  the  con- 
tract, were  bound  to  restore  to  Adams  the  money  and  the 
acceptance  which  they  had  obtained  from  him.  Probably  a 
Court  of  equity,  if  applied  to  for  an  injunction  to  prevent  the 
plaintiff  from  continuing  the  action,  would  have  made  it  a 
conditiom  that  the  defendants  should  do  equity  by  paying  to  the 
plaintiff  whatever  the  plaintiff  had  paid  to  them  under  the  con- 
tract ;  and  probably,  from  analogy  thereto,  a  Court  of  law 
would  require  the  party  pleading  a  plea  of  this  sort  to  bring 

P)  10  C.  B.,  na ;  00  h.  J.  (C.  p.).  111. 
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I  .  money. 


into  court  any  money  whicli  the  plaintiff  had  paid  to  them. 
It  is  not  necessary  to  determine  how  that  may  be,  for  Adams 
was  no  party  to  this  action,  and  the  defendants  conld  not  be 
required,  in  this  action  between  the  plaintiff  and  themselves,  to 
bring  into  court  money  which,  in  consequence  of  the  rescission 
of  the  contract,  they  held  for  the  use  of  Adams. 

It  may  be  that  Adams  in  fact  was  only  agent  for  the  plaintiff, 
and  that  the  money  really  belonged  to  the  plaintiff*;  but  that 
was  not  known  to  the  defendants ;  and  it  does  not  lie  in  the 
plaintifi^s  mouth  to  object  to  the  defendants'  plea  on  the  ground 
that  they  had  not  discovered  the  whole  of  his  fraud. 

Neither  does  it  lie  in  the  plaintiff's  mouth  to  object  to  the 
plea  because  it  does  not  contain  a  statement  that  they  were 
ready  and  willing  to  return  to  Adams  the  money  he  had  paid 
them ;  that  being  a  matter  affecting  the  rights  of  a  stranger  to 
the  suit,  but  in  no  way  affecting  the  rights  of  the  plaintiff. 

If,  indeed,  it  could  have  been  shown  that  the  bill  had  been 
negotiated  so  as  to  put  it  out  of  the  power  of  the  London  Piano- 
forte Company  to  return  it ;  or,  still  more,  if  it  had  been  the  &ct 
that  Adams  was  willing  to  receive  back  the  money,  and  that 
they  had  refused,  there  would  have  been  ground  for  saying  that 
they  had  already  determined  their  election  by  affirming  the 
38]  contract ;  *but  nothing  of  the  kind  existed  in  feet  The 
only  ground  on  which  the  jury  could  have  been  asked  to  find 
that  the  London  Pianoforte  Company  had  affirmed  the  contract 
was,  that  they  pleaded  and  relied  on  a  plea  of  stoppage  in  transitu, 
which,  if  they  could  have  proved  it,  would  have  entitled  them 
to  resume  their  vendor's  lien  for  the  unpaid  balance  of  the 
price,  without  parting  with  the  cash,  and  which  was  therefore 
so  fer  inconsistent  with  a  plea  of  rescission  for  fraud,  the  legal 
consequence  of  which  would  be  that  they  could  not  retain  the 


But  different  and  quite  inconsistent  defences  may  be  and  are 
raised  every  day  in  distinct  pleas ;  and  though  the  jury  might 
perhaps  have  been  asked,  on  this,  to  find  that  there  had  been  an 
affirmance  of  the  contract  by  holding  to  the  money,  it  was 
the  plaintiff's  business  to  raise  the  point  at  the  trial,  and  ask 
that  it  should  be  submitted  to  the  jury.  Probably,  if  the  point 
was  present  to  the  minds  of  the  plaintiff's  counsel  at  the  time 
of  the  trial,  they  abstained  from  raising  it  from  a  well-founded 
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belief  that  the  jury  would  have  found  nothing  in  &yor  of  the 
plaintiff  which  tibiey  could  reasonably  find  against  him.  Having 
abstained  from  raising  it  then^  it  is  too  late  to  do  so  now. 

We  think,  therefore,  that  the  plaintiff  is  not  entitled  to  a  new 
trial  in  Arderto  have  this  point  left  to  a  jury.  And  as  we  think 
that  the  filets  proved  did  constitute  a  defence,  we  think  the  rule 
should  not  have  been  made  absolute,  and  that  we  should  now 
discharge  it,  leaving  the  verdict  to  stand  for  the  defendants. 


Jvdffmerd  reversed. 


Attorneys  for  plaintiff :  Qregcp/  ^  Co. 
Attorneys  for  defendants :  PUce  ^  Son. 
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39]  Harrison  v.  The  Bank  of  Australasia.  * 

Law  Reports,  7  Exchequer,  89. 
Ship  —  Shipping  —  General  Average — Spars  used  for  fuel. 

The  plaintiffs  ship  sailed  from  Melbourne  for  London,  liaving  on  board  (as  is 
nsual  with  sailing  vessels  on  this  voyage)  a  donkey-engine,  which  was  equivalent 
to  ten  additional  men,  and  without  which  (or  the  ten  additional  men)  she  would 
not  have  been  seaworthy.  The  engine  was  used  for  pumping  and  also  for  other 
ship's  purposes.  The  ship  had  on  board  a  sufficient  stock  of  coals  for  an  ordinary 
voyage,  and  was  expressly  found  to  be  seaworthy.  On  the  10th  of  March  she 
encountered  bad  weather,  which  continued  till  the  1st  of  April,  and  then  mo- 
derated. During  this  time  she  strained,  and  made  much  water,  and  she  continued 
afterwards  to  leak ;  the  water  could  only  be  kept  under  by  pumping,  and  for 
this  purpose  it  was  necessary  to  use  the  engine;  without  which  she  could  not 
have  been  kept  afloat. 

On  the  16th  of  April  the  stock  of  coals  was  reduced  to  one  and  a  half  tons,  and 
the  captain,  in  order  to  obtain  fuel,  directed  some  spare  spars  and  wood,  which 
were  part  of  the  ship's  stores,  to  be  cut  up  to  bum  with  the  coal ;  wood  alone 
would  not  have  sufficed  to  get  up  the  steam.  On  the  5th  of  May  the  ship  ob- 
tained some  coal  from  a  passing  vessel,  and  on  the  16th  put  into  port  to  obtain  a 
further  supply.  On  arriving  in  the  Thames  the  engine  broke  down  from  over- 
work. 

The  ship  was  exposed  to  no  serious  risk  from  the  water  she  made  while  thero 
WB8  sufficient  fuel  on  board  to  work  the  engine. 

40]  *The  plaintiff  claimed  from  the  defendants,  who  ware  owners  of  cargo,  a 
general  average  contribution  in  respect  of,  1.  The  spars  and  wood ;  2.  The  extra 
coal ;  and,  8.  The  injury  to  the  donkey-engine : — 
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JSM,  bj  Eellj,  C.B.,  and  Biamwell,  B.,  that  the  facts  showed  %n  imminent 
peril  requiring  the  sacrifice  of  the  span  and  wood,  and  that  the  plaintiff  was 
therefore  entitled  to  a  general  average  contribation  in  respect  of  them ;  bat  that 
he  was  not  so  entitled  in  respect  of  the  coal  or  the  injury  to  the  donkey-engine. 

By  Martin  and  Cleasby,  BB.,  that  no  such  emergency  had  occurred  as  to  entitle 
the  plaintiff  to  a  general  average  contribution  in  respect  of  any  of  the  above 
matters. 

This  was  an  action  brought  to  recover  the  sum  of  9&L  8s. 
10d.j  as  a  contribution  in  general  average.  The  defendants  paid 
512.  6s.  into  court,  and  the  plaintiff  denied  that  that  sum  was 
sufficient  to  satisfy  the  plaintifi^s  claim. 

The  action  came  on  for  trial  at  Guildhall  on  the  7th  of  July, 
1869,  before  Kelly,  C.B. ;  and  a  verdict  was  then  entered  for 
the  plaintiff,  subject  to  a  special  case,  to  be  settied  by  an  arbi- 
trator, which  stated  as  follows : — 

In  February,  1868,  the  defendants,  who  are  bankers  at  Mel- 
bourne, in  Australia,  and  in  London,  shipped  on  board  the 
British  sailing  ship.  Champion  of  the  SeaSj  then  lying  at  Mel- 
bourne, of  which  the  plaintiff  wac  owner,  four  boxes  of  gold  to 
be  conveyed  to  London. 

6.  The  ship  sailed  on  the  29th  of  February,  being  in  every 
respect  properly  fitted  and  manned  for  the  voyage,  and  having  on 
board  a  sufficient  quantity  of  coals  for  an  ordinary  voyage.  (^) 

6.  The  ship  was  furnished  with  a  donkey-engine  of  eight- 
horse  power,  which  was  adapted  for  loading  and  discharging 
cargo,  for  hoisting  saas  and  taking  them  in,  and  for  pumping 
the  ship.  It  was,  according  to  the  evidence  of  the  captain, 
equivalent  for  the  purpose  of  working  the  ship  during  the 
voyage  to  a  crew  of  ten  men ;  and,  had  the  engine  not  been  on 
board,  the  vessel  would  have  required  an  additional  crew  of 
that  number. 

7.  From  the  saving  of  labor  and  the  reduction  of  the  number 
of  the  crew  effected  by  the  use  of  a  donkey-engine,  it  is  some- 
times called  a  steam  crane. 

8.  It  is  usual  for  such  a  ship  as  the  Champion  of  the  Seas^  on 
♦the  voyage  from  Melbourne  to  England,  to  be  ftirnished  [41 
with  a  donkey-engine,  which  is  used  for  pumping  the  ship 
when  necessary. 

9.  From  the  29th  of  February  to  the  10th  of  March,  the  ship 

0)  In  the  ooone  of  the  argument,  in    this  point,  the  arbitrator  stated  that  the 
answer  to  a  question  by  the  Court  on    ship  was  sea-worthy. 
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experienced  ordinary  weather,  and  whatever  pumping  was  ne- 
cessaay  was  done  by  the  crew.  On  the  10th  of  March  the  ship 
encountered  a  severe  cyclone  followed  by  very  bad  weather, 
which  caused  her  to  strain  and  make  much  water.  The  water 
in  the  hold  at  times  increased  to  five  feet,  and  could  only  be 
kept  down  by  constant  pumping.  At  first  the  pumping  was 
done  by  the  engine  during  the  day,  and  by  the  crew  during  the 
night ;  but  it  afberwards  became  necessary  to  keep  the  donkey- 
engine  pumping  constantly.  With  the  donkey-engine  the 
pumps  were  got  to  suck  now  and  then. 

10.  After  the  1st  of  April  the  weather  moderated,«but  the  ves- 
sel continued  to  leak ;  and  about  the  16th  of  April  the  supply  of 
coals  was  reduced  to  about  one  and  a  half  tons,  from  the  con- 
stant working  of  the  engine.  It  was  necessary  to  keep  the 
engine  at  work,  and  the  captain,  after  consultation  with  the  first 
and  second  officers,  in  order  to  obtain  fuel,  directed  that  some 
spare  spars  and  wood  which  were  part  of  the  ship's  stores 
and  not  intended  to  be  used  as  ftiel,  should  be  cut  up  to  use 
with  the  coal. 

10a.  There  was  no  sudden  emergency  which  rendered  the 
cutting  up  of  the  spars  and  wood  necessary ;  but  it  would  have 
been  impossible  to  have  kept  the  ship  afloat  with  the  crew  alone 
without  working  the  donkey-engine. 

11.  Wood  alone  would  not  have  sufficed  to  get  up  the  steam 
necessary  to  work  the  engine ;  and  the  captain  acted  prudentiy 
and  judiciously  for  the  preservation  of  the  ship  and  cargo  in 
obtahung  fuel  by  cutting  up  the  spars  and  wood  to  use  witih  the 
coals. 

12.  The  ftiel  so  produced  was  not  sufficient  to  keep  the  engine 
'at  full  work,  and  notwithstanding  the  effi>rts  of  the  crew,  who 
were  occasionally  assisted  by  some  passengers  in  working  the 
pumps,  the  water  in  the  hold  slowly  increased. 

18.  On  the  25th  of  April  it  was  discovered  that  a  butt  under 
the  port  fore-channels,  and  six  or  seven  feet  below  the  water- 
line,  had  been  started ;  whereupon  the  master  of  the  ship  low- 
ered a  boat  and  stopped  it  with  grease,  and  on  the  27th  caused 
42]  ft  stage  to  be  *rigged,  and  by  means  of  wedges  and  plugs 
succeeded  in  partially  stopping  the  leak. 

14.  On  the  5th  of  May  the  ship  fell  in  with  the  bark  PerUj 
and  obtained  from  her  thirty-three  bags  of  coals ;  with  this  sup- 
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ply  the  engine  was  pnt  to  fall  work^  and  the  water  in  the  hold 
greatly  reduced. 

15.  In  order  to  procure  a  farther  supply  of  coals,  the  master 
determined  to  rim  into  the  port  of  Pernambuco,  and  the  ship 
anchored  at  Femambuco,  on  the  morning  of  the  16th  of  May. 

16.  The  ship  could  not  have  been  repaired  at  Pemambuco, 
and  the  captain  having  obtained  a  large  supply  of  coals,  viz., 
thirty  tons,  proceeded  on  the  voyage.  The  captain  in  so  doing 
acted  prudently.  The  ship  was  exposed  to  no  serious  risk  from 
the  water  she  made,  while  there  was  sufficient  fuel  on  board  to 
work  the  donkey-engine. 

17.  The  vessel  continued  to  leak  during  the  remainder  of  the 
voyage,  and  it  was  necessary  to  keep  tiiie  engine  constantly  at 
work  at  the  pump.  When  she  arrived  in  the  Thames  the  coals 
had  been  exhausted.  Without  the  aid  of  the  donkey-engine  the 
vessel  could  not  have  continued  the  voyage. 

18.  The  ship  arrived  at  her  place  of  discharge  in  the  docks 
on  the  6th  of  July.  The  engine  broke  down  while  sHe  was 
coming  up  the  river.  The  ii^ury  to  the  engine  was  the  result 
of  wear  and  tear  from  the  constant  working  during  the  voyage. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
cost  of  the  coals  purchased  from  the  Peru  and  at  Pemambuco, 
or  the  cutting  up  of  spars  and  ship'^poaaterials  for  fuel  for  the 
donkey-engine,  and  the  cost  of  the  repairs  of  the  donkey-en^ne, 
could  be  charged  to  general  average,  and  recovered  from  the 
defendants. 

If  the  Court  should  be  of  opinion  in  the  affirmative,  the  case 
was  to  be  referred  back  to  the  arbitrator  to  ascertain  if  the 
amount  paid  into  court  was  or  was  not  sufficient  to  cover  the 
plaintiff's  claim  against  the  defendants.  And  if  he  should  find 
that  such  sum  was  not  sufficient,  then  judgment  was  to  be  en- 
tered for  the  plaintiff  for  the  deficiency,  together  with  costs  of 
suit 

If  the  court  should  be  of  opinion  that  none  of  the  said  items 
could  be  charged  to  general  average,  then  the  judgment  was  to 
be  entered  for  the  defendants,  together  with  costs  of  suit 

♦April  28;  May  81.  Q)  Henry  James ,  Q.C.  {Cohen  with  [43 
him),  for  the  plaintiff.    First,  tiie  plaintiff  claims  general  ave- 

O  The  ca0e  was  twice  argaed,  on  the    well,  BR,  and  on  the  Slet  of  May  before 
28th  of  April,  before  Martin  and  Bram-    the  full  Court. 
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rage  in  respect  of  the  spars  and  wood  used  as  fuel  to  drive  the 
donkey-engine.  This  expenditure  answers  to  the  description 
given  by  Blackburn,  J.,  in  WUson  v.  Bank  of  Victaria  Q) ;  it  is 
'^  expenditure  which  is  not  only  extraordinary  in  its  amount,  but 
is  incurred  to  procure  some  service  extraordinary  in  its  nature ;" 
it  is  also  within  Lord  Kenyon*s  words  in  Birklqf  v.  Presgrave^y 
^^  All  those  articles  which  are  made  use  of  by  the  master  and 
crew  upon  the  particular  emergency,  and  out  of  the  usual  course, 
for  the  benefit  of  the  whole  concern ;"  and  those  of  Lawrence, 
J.,  in  the  same  case  (^,  ^^  All  loss  which  arises  in  consequence 
of  extraordinary  sacrifices  made,  or  expenses  incurred  for  the 
preservation  of  the  ship  and  cargo ;"  see  also  Plummer  v.  WUd- 
man  (^).  This  language  agrees  with  the  statements  of  text 
writers,  both  English  and  American :  2  Arn.  on  Mar.  Lis.  (3d 
ed.),.  pp.  778,  780 ;  Machlachlan  on  Shipping,  p.  670 ;  2  Phil, 
on  Mar.  Ins.  (8d  ed.),  88,  p.  78,  (ss.  1299, 1800).  And  the  prac- 
tice and  opinion  of  average-staters  is  in  conformity  with  it : 
Stevens  on  Average,  p.  75 ;  Bailey  on  Average,  pp.  16, 17,  28, 
99.  The  general  principle  which  these  authorities  establish  is, 
that  any  extraordinary  sacrifice  voluntarily  and  properly  in- 
curred for  the  common  benefit  of  all,  and  to  preserve  ship  and 
cargo  from  destruction,  is  matter  for  general  average.  There- 
fore, if  the  circumstances(^ere  such  that  without  that  sacrifice 
destruction  was  reasonably  to  be  apprehended;  or,  in  other 
.  .words,  if  it  would  appear  a  necessary  act  to  a  reasonable  and 
prudent  man,  it  is  matter  for  general  average,  notwithstanding 
there  may  have  been  no  sudden  emergency  threatening  imme- 
diate destruction.  "  The  moment  of  the  greatest  distress  cannot 
be  waited  for  :"  Benecke,  p.  171.  The  plaintiff's  claim  answers 
these  conditions.  The  necessity  of  the  occasion  is  undeniable 
(see  parr.  10-18) ;  it  was  reasonably  to  be  expected,  and  the 
result  would  in  fact. have  been,  that  if  the  coals  then  remaining 
had  been  used  up,  the  ship  must  have  gone  to  the  bottom.  And 
44]  it  is  equally  clear  *that  the  purpose  to  which  the  spars  were 
applied  was  extraordinary.  If  the  rudder  being  swept  away, 
a  spare  mast  were  cut  up  to  rig  up  a  new  one,  this  would  be 
matter  for  general  average :  see  2  Arn.  on  Mar.  Lis.  (8d  ed.), 
p.  782 ;  and  the  employment  of  spars  to  feed  the  fire  is  equally 

Q)  Law  Rep.  3  Q.  B.,  at  p.  213.  (»)  1  East,  at  p.  228. 

O  1  East,  at  p.  227.  (*)  3  M.  &  S.  482. 
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a  diversion  of  them  from  their  proper  use,  and  therefore  an  ont- 
lay  extraordinary  in  its  character.  The  case  may  be  tested  by 
supposing  that  it  became  necessary  to  apply  to  this  purpose 
timber  forming  part  of  the  cargo ;  the  master  woxdd  clearly  be 
entitled  in  snch  a  case  as  the  present  to  use  the  timber  in  that 
way,  and  the  owner  would  equally  be  entitied  to  claim  for 
general  average;  the  shipowner  saoificing  his  own  goods  is  in 
no  different  position,  unless  it  can  be  shown  that  the  necessity 
for  their  use  arose  fix>m  some  fault  on  his  part  But  it  is  here 
found  as  a  fieict,  that  when  the  vessel  sailed  she  had  an  adequate 
supply  of  coals ;  the  necessity,  therefore,  was  one  not  to  be  fore- 
seen, and  which  supervened  in  consequence  of  an  unexpected 
and  extraordinary  periL 

Secondly,  the  plaintiff  also  claims  in  respect  of  the  extra  quan- 
tity of  cosJs  purchased  for  the  donkey-engine.  It  is  like  the 
case  of  extra  hands  hired  to  pump,  which  would  be  allowed : 
WUson  V.  Bank  of  Victoria.  Q)  The  purpose  was,  "  to  preserve 
more  subjects  than  one  exposed  to  a  common  jeopardy ;"  and 
"  an  extraordinary  expenditure  incurred  for  that  purpose  is  as 
much  a  sacrifice  as  if,  instead  of  money  being  expended  for  the 
purpose,  money's  worth  were  thrown  away :"  Blackburn,  J., 
in  Kemp  v.  HaUiday.i^) 

Thirdly,  the  injury  to  the  donkey-en^e  was  also  the  result 
of  an  extraordinary  use  of  it  in  the  preservation  of  ship  and 
cargo ;  but  this  part  of  the  plaintiff's  claim,  it  must  be  admitted, 
is  weaker  than  tibe  rest  pBEe  also  cited  Lycn  v.  MeUs  C),  GrUl 
General  Iron  Screw  OoHier  Ch.{%  Ihmworth  v.  Bifde  (■),  Taylor 
V.  Gurtis.{^} 

PoUocky  Q.  C.  {Lodge  with  him),  for  the  defendants.  The  opin- 
ions of  average-staters,  whose  customs  vary  at  different  ports, 
are  no  evidence  of  the  law  on  general  average.  Neither  can 
American  "^authorities  be  relied  on,  for  it  is  weU  known  [45 
that  the  American  law  goes  further  than  the  English  in  allow- 
ing contribution  for  general  average :  1  Parsons  on  Shipping, 
p.  588  (n.) ;  WaUheu)  v.  Maxrqjam  Q.  The  last  cited  case  also 
shows  that  Plummer  v.  WUdnum  (^)  must  be  taken  as  limited  by 

O  Law  Bep.  d  Q.  B.,  at  p.  »18.  (»)  18  C.  B.  (N.S.),  885 ;  84  L.  J.  (CP.)* 

O  6  B.  &  S.,  at  p.  746;  84  L J.  (Q.B.),  207. 

at  p.  242.  O  0  Taunt,  606. 

(•)  5  East,  4^.  O  Iaw  R«P'.  6  Ex.,  116. 

O  Law  Bep.,  1  C.  P.,  600.  O  3  M.  &  S.,  482. 
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Pofwer  V.  WhiimoTt  Q)^  aa  had  b^n  before  explained  in  HaJki  y. 
Wigram  (^ ;  and  what  is  eaid  in  BirkUjf  v.  Preagrcooe  (^  mnst  be 
taken  with  reference  to  these  later  deckiona ;  indeed  the  point 
*  actually  decided  in  thaj;  case  was  only  that  an  action  would  lie 
for  general  average  contribution,  and  there  was  no  intention  to 
lay  down  any  rule  as  to  what  would  give  rise  to  such  a  claim. 
Phanrner  v.  WUdman  (^),  however,  does  not  assist  the  plaintiff, 
for  it  only  allows  the  costs  of  going  into  a  port  to  repair  damage 
which  is  the  result  of  a  general  average  sacrifice ;  and  assuming 
such  a  sacrifice  to  have  been  made,  the  necessary  consequence 
of  it  may  very  well  be  treated  as  part  of  the  sacrifice  itsel£  But 
here  the  whole  question  turns  on  whether  there  has  been  a 
voluntary  sacrifice  imder  such  circumstances  as  to  make  it 
general  average.  The  statements  in  the  case  show  that  there 
has  not.  The  circumstances  must  be  such  as  will  justify  a  jetti- 
son, which  cannot  be  where  the  necessity  is  caused  by  the  ship- 
owner's de&ult  (1  Parsons  on  Shipping,  p.  411).  Here  the 
donkey-engine  was  equivalent  to  ten  men ;  and,  but  for  it,  the 
ship  would  have  been  undermanned,  and,  therefore,  unsea- 
worthy :  CUfford  v.  JBmUer  (*).  But  as  the  eflGiciency  of  the 
engine  depends  on  there  being  sufficient  fuel  to  keep  it  at  work, 
the  ship  without  sufficient  fuel  is  as  though  it  had  neither  the 
ten  men  nor  any  substitute  for  them,  and  the  &ult  of  the  master 
in  not  having  enough  coal  cannot  entitle  him  to  general  average 
for  burning  spars.  It  is  the  shipowner's  duty  "  to  provide  and  do 
all  that  belongs  to  the  proper  navigation  of  the  ship''  (1  Parsons 
on  Shipping,  p.  382) ;  and  what  has  been  done  here  has  not 
gone  beyond  this  duty.  Again,  there  must  be  a  sudden  emer- 
gency, creating  a  peril  which  cannot  be  otherwise  provided 
against.    Here  there  was  none  such :  see  parr.  10  a  and  16. 

The  case  is  still  clearer  with  respect  to  the  extra  coal ;  no 
46]  '^'distinction  can  be  drawn  between  purchasing  afiresh  sup- 
ply of  coal  and  using  coal  already  on  board ;  carried,  for  instance, 
to  supply  a  coaling  station ;  and  it  cannot  be  contended  that  th'e 
latter  would  have  been  the  subject  of  general  average.  WUson 
V.  Bank  of  Victoria  (^  is  directly  against  this  claim.  As  to  the 
claim  for  the  donkey-engine,  it  would  be  as  reasonable  to  claim 

O  4  M.  &  8.,  141.  O  8  M.  A  S.,  «2. 

0  9  C.  B.,  580.  I,  O  Mood  &  M.,  108 

0 1  East, 220.  O  Lft^  Rep» 3  Q.  B.,  2e3. 
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the  cost  of  repairs  in  general^  which  notoriously  fS^  on  the 
shipowner. 

Cohen  in  reply.  It  is  expressly  found  that  the  supply  of  coals 
was  adequate,  and  that  the  ship  was  seaworthy ;  no  fault,  there- 
fore, can  be  imputed  to  the  shipowner  (^),  and  the  question  turns 
only  on  whether  the  peril  was  of  such  a  nature  as  to  give  rise 
to  a  claim  for  general  average.  It  clearly  was,  unless  it  is  es- 
sential that  there  should  be  an  imminent  peril  of  immediate 
destruction.  But  this  is  not  the  test,  as  is  shown  by  the  in- 
stances where  expenses  incurred  on  account  of  ship  and  cargo, 
safe  in  port,  but  waiting  /or  a  convoy,  or  delayed  by  proceed- 
ings necessary  to  redeem  the  whole  adventure  from  capture,  are 
allowed  as  general  average.  There  was  here  a  moral  certainty 
of  total  loss  unless  the  measures  actually  taken  were  resorted 
to ;  for  no  change  of  circumstances  could  reasonably  be  antici- 
pated which  would  have  the  effect  of  preventing  it,  and  this  is 
all  that  is  required. 

Our.  adv.  vulL 

t 

Jan.  17.  The  Court  being  divided  in  opinion,  the  following 
judgments  were  delivered : — 

Martin,  B.  This  is  an  action  in  which  the  question  is^ 
whether  the  plaintiff  is  entitied  to  recover  a  sum  of  about  40^. 
for  general  average ;  and  although  the  amount  in  dispute  is  not 
large,  the  question  involves  a  matter  of  very  great  importance 
to  the  mercantile  and  shipping  interests  of  tiiis  country. 

The  facts  have  been  stated  by  an  arbitrator  in  a  special  case. 
The  first  four  paragraphs  state  the  plaintiff  is  the  owner  of  a 
ship  called  the  Champion  of  the  SeaSy  which  in  February,  1868, 
was  at  Melbourne,  bound  on  a  voyage  to  London,  and  that  the 
defendants  shipped  on  board  four  boxes  of  gold,  for  which  the 
master  signed  the  ordinary  bill  of  lading. 

The  bill  of  lading  is  not  set  out,  but  it  would  state  that  the 
♦defendants  had  shipped  on  board  the  four  boxes  of  gold  to  [47 
be  carried  from  Melbourne  to  London,  and  there  delivered  to  the 
consignee  upon  payment  of  a  certain  ascertained  sum  for  freight, 
unless  prevented  by  the  perils  mentioned  in  the  bill  of  lading. 
This  is  the  only  contract  between  the  plaintiff  and  defendants, 
and  it  is  clear  that  if  the  Champion  of  the  Seas  was  the  veriest 

0)  S^®  ante,  p.  40,  n. 
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sculk  which  ever  sailed,  and  if  she  departed  from  Melbourne 
only  half  manned  and  utterly  imseaworthy,  nevertheless,  if  she 
had  arrived  in  London,  and  the  four  boxes  of  gold  had  been 
there  delivered  to  the  consignee,  the  plaintiff  would  have  per- 
formed his  contract,  and  would  be  entitled  to  his  freight  The 
defendants  would  have  no  legal  ground  of  complaint  that  the 
ship  was  half  rotten,  that  she  was  half  manned,  that  instead  of 
sailors  she  had  a  donkey-engine  and  a  qiimtity  of  fuel  utterly 
insufficient  to  work  it  for  the  voyage.  The  answer  of  the  ship- 
owner would  be,  "  Your  four  boxes  of  gold  have  been  safely 
delivered  to  you  in  London.  I  have  performed  my  contract 
The  manner  in  which  I  have  performed  is  my  business,  not 
yours." 

The  real  question  in  the  present  case  is,  whether  the  shipper 
(the  merchant)  is  bound  by  law  to  pay  to  the  shipowner,  for  the 
performance  of  the  service  contracted  for  in  the  bill  of  lading,  a 
sum  of  money  beyond  that  stipulated  for  in  the  written  contract 
between  the  parties.  [The  learned  judge  here  stated  theteffect 
of  paragraphs  6-14  and  the  claims  made  by  the  plaintiff,  stating 
the  claim  as  to  the  donkey-engine  to  have  been  abandoned,  and 
proceeded.]  The  question  is,  whether  either  of  the  above  claims 
is  general  average,  and  I  am  of  opinion  that  neither  of  them  is. 
It  seems,  in  reason,  highly  unjust  that  the  merchant  should  be 
called  upon  to  pay  the  two  sums  claimed.  He  had  contracted 
with  the  shipowner  to  pay  him  a  certain  sum  for  the  conveyance 
of  his  four  boxes  of  gold  from  Melbourne  to  London.  The 
shipowner  was  to  provide  the  ship  and  seamen  to  perform  the 
service,  and  he  thought  fit,  instead  of  hiring  ten  additional  men, 
to  have  a  steam-engine,  which,  in  order  to  its  being  of  any  use, 
necessarily  required  fuel.  He  did  provide  at  Melbourne  what 
he  reasonably  deemed  sufficient,  but  it  turned  out  he  was  in 
error,  and  that  the  supply  was  not  sufficient  How,  in  reason, 
does  this  relieve  him  from  the  obligation  of  doing  his  best  to 
48]  remedy  the  short  supply,  and  cast  upon  the  *merchant  the 
obligation  of  contributing  to  the  loss  and  expense  which  he  in- 
curred in  consequence?  There  is  no  doubt,  however,  that 
long-continued  custom  has  created  the  claim  called  ^'  general 
average."  This  subject  is  treated  in  the  Ist  chapter  of  the  6th 
part  of  Abbott  on  Shipping,  11th  ed.,  p.  621.  It  is  said  by  Lord 
Tenterden  to  be  founded  on  the  "  Lex  Rhodia  de  Jactu,"  or,  in 
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other  words,  the  law  of  jettiBon,  which  is,  that  if  for  the  sake  of 
lightening  tlie  ship  a  jettison  Qactnra)  is  made  of  merchandise, 
that  which  is  sacrificed  for  all  shonid  be  made  good  by  the  con- 
tribution of  alL  SBa  lordship  comments  upon  it,  and  proceeds 
to  state  its  true  principle;  that  there  must  be  a  voluntary  sacri- 
fice for  the  good  of  all,  and  made  at  a  moment  of  imminent 
danger,  which  he  instances  by  the  ship  being  in  danger  of  per- 
ishing by  a  hurricane,  or  by  the  quantity  of  water  that  may  have 
found  its  way  into  it,  or  by  laboring  upon  a  rock  or  a  shallow 
upon  which  it  may  have  been  driven  by  a  tempest,  or  when  a 
pirate  or  enemy  pursues,  gains  ground,  and  is  ready  to  overtake ; 
the  loss  arising  from  throwing  merchandise  overboard  under 
such  drcumstances  is  to  be  made  good  by  general  average.  He 
then  proceeds  to  discuss  cases,  in  which,  in  analogy  of  the  law 
of  jettison,  general  average  has  been  allowed;  and  as  it  seems 
to  me,  is  rather  disposed  to  think  they  have  gone  too  far.  The 
subject  is  discussed  at  great  length  by  the  learned  editor  in  the 
notes,  and  I  think  he  has,  at  the  conclusion  of  note  (n),  p.  687, 
expressed  the  true  rule,  viz.,  that  to  make  expenses  incurred 
by  the  shipowner  general  average,  they  must  be  expenses  volun- 
tarily and  successfully  incurred,  or  the  necessary  consequence 
of  a  resolution  voluntarily  and  successfdlly  taken  by  a  person 
in  charge  of  a  sea  adventure,  for  the  safety  of  ship  and  cargo, 
under  the  pressure  of  a  danger  of  total  loss  or  destruction  im- 
minent and  common  to  them.  In  my  opinion,  in  the  present 
case  there  was  no  imminent  danger  of  total  loss  when  the  spars 
and  wood  were  cut  up  and  burnt.  The  weather  had  moderated 
for  the  sixteen  days  previous,  there  was  a  ton  and  a  half  of  coal 
remaining,  which  it  was  proper  to  husband,  and  the  spars  and 
wood  were  used  to  bum  with  the  coal.  There  could  clearly  have 
been  no  jettison  at  the  time,  and,  in  my  opinion,  the  shipowner 
must  bear  the  loss  of  his  timber  being  made  use  of  to  aid  in 
making  up  for  the  deficient  coftl.  For  the  same  reason,  I  think 
the  price  of  the  coal  '*'bought  on  the  Stii  of  May  is  not  [49 
general  average,  and  must  be  borne  by  the  shipowner.  In  my 
opinion  there  was  no  present  immediate  peril  imminent.  The 
cases  relied  on  on  behalf  of  the  plaintiff  were  Birkley  v.  JVes- 
grace  (*),  and  Plummer  v.  WUdman  (*) ;  these  cases  were  said  by 
the  learned  counsel  for  the  defendants  to  be,  although  perhaps 

Q)  1  East,  390.  O  8  M.  ft  S.,  482. 
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apparently  in  &yor  of  the  plaintiff,  yet  in  reality  not  so ;  and  he 
relied  on  Power  v.  WhUmore  (*) ;  Halktt  ▼•  Wigrcem  ('),  and  TRJ- 
son  v.  Bank  of  Vtcioria  (').  In  my  opinion,  tix^  two  cases  last 
mentioned  were  correctly  decided,  and  are  accurate  exponents 
of  the  law.  In  Mr.  Amould's  book  it  is  said  (yoL  ii,  8d  ed.,  p. 
782),  that  where  a  rudder  had  been  carried  away  and  a  spare 
spar  was  got  up  to  *make  one,  it  was  decided  to  be  general 
average.  The  circumstances  of  the  case  are  not.  stated.  I 
think  the  question  in  the  present  case  is  one  of  £eu^,  and  that  the 
case  does  not  show  that  at  the  time  when  the  spars  and  wood 
were  cut  up  to  add  to  the  coal,  or  at  the  time  when  the  coal 
was  bought  from  the  bark,  there  was  such  imminent  danger  of 
the  ship's  sinking  that  the  loss  and  expenses  incurred  by  the 
shipowner  ought  to  be  contributed  to  by  the  merchant 

I  think  that  in  reason,  and  in  accordance  with  his  contract, 
he  ought  to  bear  the  loss  and  expense  himsel£ 
This  judgment  was  read  by 

Clsasbt,  B,,  who  then  added : — 

I  have  read  the  judgment  which  my  Brother  Martin  has 
written,  and  I  agree  in  that  judgment. 

I  will  only  add  two  remarks.  First :  I  think  the  statement 
in  the  case  does  not  afford  sufficient  materials  for  the  conclusion 
that  any  sacrifice  was  made  at  a  time  of  imminent  danger.  The 
captain  would  not  have  been  justified  in  making  a  jettison  of  a 
portion  of  the  cargo  to  diminish  the  leak,  and  so  lessen  the  ne- 
cessity for  continuous  use  of  the  donkey.  It  was  a  proper  and 
prudent  thing  in  the  captain  to  guard  against  the  supply  of  fiiel 
fitiling,  and  the  possibility  of  his  being  unable  to  get  a  further 
supply  in  time.  But  this  prudence  is  not  sufficient  to  justify  a 
50]  jettison  or  any  other  '^'sacrifice,  so  as  to  lay  a  foundation 
for  general  average.  It  does  not  appear  upon  the  case  how 
long  the  coal  would  have  lasted  .after  the  16th  of  April,  when 
the  captain  began  to  use  the  spars ;  nor  how  much  remained  at 
the  time  when  the  fresh  supply  was  obtained ;  but  it  does  appear 
the  spars  were  only  used  to  eke  out  the  coal,  and  that  they  lasted 
from  the  16th  of  April  to  the  5th  of  May. 

The  danger  in  reality  was  not  of  going  to  the  bottom  if  no< 

(>)  4  M.  &  S.,  141.  C)9C.  B.,  580. 

O  Iaw  Bep.  2  Q.  B.,  208. 
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thing  was  done,  but  the  improbability  of  meeting  with  a  supply 
of  fuel  during  the  interval  while  the  existing  fuel  was  being 
consumed.  And  it  appears  to  me  that  this  not  only  is  insuffi- 
cient to  establish  such  a  case  of  imminent  peril  as  is  necessary 
to  found  a  claim  to  general  average,  but  negatives  it 

The  other  remark  is,  that  some  difficulty  is  created  in  this 
case  by  referring  to  American  authorities  on  this  subject,  and 
to  Stevens  on  Average,  and  other  works  of  a  similar  nature. 
The  law  in  America  does  not  in  all  respects  agree  with  ours  on 
the  subject  of  general  average  (as  will  be  pointed  out  shortly), 
and  the  other  works  referred  to  do  not,  in  my  opinion,  correctly 
state  the  English  law  on  the  subject  We  were  pressed  with 
many  authorities  to  show  that  imminency  of  danger  was  not 
necessary  to  make  the  expenses  incurred  by  a  vessel  in  going 
into  port  to  repair  a  subject  of  general  average.  It  is  undoubted 
that  when  some  sacrifice  has  been  made  (for  example,  cutting 
away  masts,  Ac.),  the  expenses  consequent  upon  going  into  port 
after  the  danger  is  over  to  repair  this  loss  are  in  England  the 
subject  of  general  average ;  because  going  into  port,  though 
there  is  no  imminent  danger  at  the  time,  yet  being  rendered 
necessary  by  the  sacrifice  made  in  imminent  danger,  stands 
upon  the  same  footing  as  the  sacrifice  itself.  But  the  expenses 
attending  the  going  into  port  to  repair  sea  damage  caused  by 
a  storm  when  no  sacrifice  has  been  voluntarily  made,  do  not,  it 
is  submitted,  form  items  of  general  average  according  to  Eng- 
lish law,  al£hough  they  are  regarded  as  doing  so  in  America  : 
8  Kent's  Commentaries  (10th  ed.),  p.  829,  and  note.  The  dis- 
tinction is  clearly  pointed  out  ifi  the  judgment  in  Power  v.  WkU- 
more  Q).  The  case  of  Pbcmmer  v.  WiUbnan  (3),  relied  upon  by 
the  plaintiff,  might  appear  to  countenance  the  opinion  '''that  [51 
the  expenses  consequent  upon  putting  into  port  to  repair  sea 
damage  for  the  benefit  of  idl,  went  into  general  average ;  but 
that  case  must  always  be  taken  with  the  explanation  given  by 
Lord  EUenborough  in  Power  v.  WkUmore  (*),  in  the  following 
year.  He  was  the  judge  who  presided  when  both  cases  were 
decided,  and  in  the  latter  case  he  points  out  that  in  Plummer  v. 
WUdmcm  (^),  the  master  had  cut  away  the  rigging  in  order  to 

(<)4M.&S.,atp.  140.  O  4  M.  &  S.,  at  p.  149. 
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preserve  the  ship,  and  afterwardfl  put  into  port  to  repair  that 
which  he  voluntarily  sacrificed  for  the  benefit  of  all. 

Novr,  according  to  par.  6,  the  donkey-engine  and  coals  were 
a  part  of  the  regular  equipment  of  the  ship,  and  used  for  loading 
and  unloading  cargo^  hoisting  sails^  and  taking  them  in,  and 
pumping  the  ship.  If  from  the  unexpected  length  of  the 
voyage,  and  tempestuous  weather  causing  the  vessel  to  strain 
and  leak,  and  so  making  pumping  indispensable  for  the  safety 
of  the  ship,  the  supply  of  coals  ran  short,  and  the  ship  made  for 
the  nearest  coal  depot  to  provide  a  frirther  supply,  without 
which  the  voyage  could  not  be  prosecuted  with  safely,  could 
the  expense  of  providing  this  further  supply  go  into  general 
average  ?  Would  it  not  fall  upon  the  owners  as  part  of  the 
necessary  expenses  of  navigating  the  ship  ? 

Or,  again,  if  from  excessive  use  in  any  of  the  purposes  for 
which  the  donkey-engine  was  used,  it  broke  down,  and  it  was 
necessary  to  go  into  port  to  repair  it,  would  the  expense  of  going 
into  port  fall  into  general  average  ?  In  those  States  in  America 
in  which  it  has  been  held  that  the  expenses  of  going  into  port 
to  repair  dama^^e  from  tempest  are  matter  for  ireneral  avera^fe 
thi.  Lght  uZ.  but  it  i,  .Sbml«»d  it  wodd  1  be  «,  he^ 

Or  suppose  that  there  were  no  means  of  repairing  the  damage 
to  the  engine  in  the  case  last  put,  and  therefore,  instead  of  the 
engine  and  coals,  the  captain  ships  an  equivalent  crew  of  ten 
men  (see  par.  6)  could  this  expense  go  into  general  average  ? 

It  is  hardly  necessary  to  point  out  the  distinction  between  the 
several  cases  last  put,  and  a  case  put  in  the  argument,  viz.,  that 
if  a  vessel  with  a  full  and  complfete  crew  were  imable  to  keep 
dovm  a  leak,  so  that  if  nothing  further  were  don.e  the  ship 
52]  would  go  to  the  *bottom,  then  the  expenses  of  sending 
ashore  and  getting  additional  hands,  or  it  may  be  a  donkey- 
engine,  to  keep  down  the  leak,  would  go  into  general  average. 
In  that  case  the  emergency  would  be  urgent  and  imminent,  and 
the  emergency  would  not  be  caused  by  the  having  coals  on 
board  which  are  consumed  by  being  used,  instead  of  a  crew 
which  is  not  so  consumed. 

m 

Kelly,  C.B.,  delivered  the  judgment  of  himself  and  Bram- 
well,  B.  It  seems  to  us  that  this  is  a  case  of  general  average. 
The  ship  was  well  found  seaworthy,  and  with  a  proper  quantity 
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qf  coal  for  the  donkey-engine.  She  sprang  a  leak,  and  through 
it  must,  if  the  donkey-engine  ceased  to  work,  have  fonndered 
in  a  few  days  or  hoars,  onless  some  relief  not  to  be  foreseen  or 
calcalated  on  had  arrived.  The  arbitrator  finds  that  she  had 
ooal  for  a  few  hoars  only ;  that  had  she  burned  her  coal,  wood 
would  not  have  sufficed  to  keep  up  the  fires,  but  that  by  com- 
bining coal  and  wood  the  fires  could  be  kept  up  for  a* much 
longer  time.  Accordingly  the  captain  prudently  and  properly 
sacrificed  some  spare  spars,  and  saved  the  ship  and  cargo. 
There  seem  to  us  here  aU  thd  ingredients  of  a  case  of  general 
average.  Peril  of  the  seas  imminent,  certain  loss  in  a  short 
time  unless  something  not  to  be  anticipated  should  intervene, 
and  a  sacrifice  of  the  property  of  one  for  the  benefit  of  aU. 
Suppose  the  wood  had  been  cargo,  and  the  captain  had  burned 
it,  would  it  have  been  a  wrongful  act  in  the  captain  ?  would 
not  the  owner  have  had  a  good  claim  for  general  average? 
would  not  the  captain  have  fiuled  in  his  duty  unless  he  had 
burned  these  spars,  whether  the  property  of  his  owner  or  cargo  ? 
Suppose  the  donkey-engine  had  been  cargo,  and  had  been  fitted 
up  on  the  sprin^g  of  the  leak,  and  the  wood  burned  as  now. 
It  is  said  that  the  danger  was  not  imminent,  that  there  was  no 
emergency.  We  think  there  was,  and  that  a  certainty  of  de- 
struction within  a  short  time  unless  prevented  is  an  emergency 
and  imminent.  Suppose  a  vessel  ran  for  shelter  into  a  river 
where  no  supplies  could  be  obtained ;  suppose  she  would  have 
to  stay  a  fortnight  unless  she  got  out  at  the  then  spring  tides ; 
suppose  her  provisions  would  fail  her  in  that  time ;  suppose,  to 
get  out,  she  lightens  herself  by  throwing  some  heavy  cargo 
overboard ;  would  not  that  be  a  case  of  emergency  ana  immi- 
nent danger  ?  "We  think  it  would,  and  that  such  is  the  *result 
of  all  the  authorities,  some  of  which  may  now  be  briefly  [53 
considered. 

A  general  average  has  been  defined  to  be  ^^  a  loss  arising  out 
of  extraordinary  sacrifices  made  or  extraordinary  expenses  in- 
curred for  the  joint  benefit  of  ship  and  cargo ;"  per  Lawrence, 
J.,  in  BirUey  v.  Presgrave  (*).  WUson  v.  Bank  of  Vtctma  (^, 
cited  on  behalf  of  the  defendants,  only  shows  that  where  steam 
power  is  substituted  for  sailing  power,  which  from  injury  to  the 
ship  had  been  exhausted,  the  additional  expense  of  the  fiiel  is 

C)  1  Baat,  at  p.  328.  O  La^  R«Pv  2  Q.  B.,  208. 
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not  to  be  deemed  an  extraordinary  expense  within  die  meaning 
of  the  role.  But  the  present  case  is  not  one  of  substitution  at 
all.  It  was  necessary,  in  order  to  keep  the  ship  afloat,  that  ad- 
ditional fuel  should  be  found.  The  coals  on  board  by  them- 
selves would  have  been  insujGBlcient,  and  to  feed  the  fires  a 
number  of  spars,  the  property  of  the  shipowners,  and  part  of 
the  ship's  stores,  were  cut  up  and  used  in  addition  to  the  coats 
as  ftieL  This  was,  we  think,  an  extraordinary  sacrifice,  and 
necessary^  as  may  be  fiurly  inferred  from  the  statements  in  the 
case,  to  save  the  ship  from  sinking.  In  principle  this  seems  to 
be  within  the  case  of  Plummer  v.  WUdman  Q,  where  part  of  the 
rigging  of  the  ship  was  cut  away,  and  the  expenses  of  returning 
to  port  to  repair  the  damage,  without  which  the  ship  could  not 
have  prosecuted  her  voyage  or  safely  kept  the  sea,  were  held 
to  be  the  subject  of  general  average.  This  case  is  supposed  to 
have  been  shaken  by  the  case  of  Power  v.  WhUmore  0,  decided 
shortly  afterwards ;  and  so  in  ffdUeU  v.  Wtgram  ('),  where  a  part 
of  the  cargo  had  been  sold  to  raise  money  at  a  port  to  which 
the  ship  had  put  back  for  the  repair  of  damages  incurred  by 
the  ordinary  perils  of  the  sea,  it  was  held  to  be  no  case  of 
general  average ;  but  the  true  principle,  as  applicable  to  these 
cases,  is  well  stated  in  Abbot  on  Bhipping,  p.  497  (referred  to 
in  9  C.  B.,  608)  in  these  tertHs :  ^^  It  seems  to  result  from  these 
decisions,  that  if  a  vessel  goes  into  port  in  consequence  of  an 
injury  which  is  itself  the  subject  of  general  average,  such  re- 
pairs as  are  absolutely  necessary  to  enable  her  to  prosecute  her 
voyage,  and  the  necessary  expenses  of  port  charges,  wages  and 
54}  pi'ovisions  during  the  stay,  are  to  be  '^'considered  as  general 
average ;  but  if  the  damage  was  incurred  by  mere  violence  of 
wind  and  weather,  without  sacrifice  on  the  part  of  the  owner 
for  the  benefit  of  all  concerned,  it  fells,  with  the  expenses  con- 
sequent upon  it,  within  the  contract  of  the  shipowner  to  keep 
his  vessel  tight,  staunch,  and  strong  during  the  voyage  for 
which  she  is  hired."  The  late  case  of  Kemp  v.  Hidliday  (^,  in 
the  Exchequer  Chamber,  is  in  strict  conformity  with  the  doc- 
trine there  laid  down  by  Lord  Tenterden. 

Upon  these  grounds  we  are  of  opinion  that,  as  regards  the 
spars  cut  up  and  the  ship's  materials  used  for  fuel,  this  is  a  case 

O  8  M.  &  8.,  483.  O  9  C.  B.,  680. 

O  4  M.  &  a,  141.  (♦)  Law  Rep.,  1  Q.  B.,  620. 
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of  general  average ;  but  not  so  the  cost  of  the  coal  obtained 
from  the  Peru^  or  purchased  at  Pemambuco,  or  of  the  repairs 
of  the  donkey-en^ne.  Upon  this  point,  therefore,  we  think  the 
plaintiff  entitled  to  the  judgment  of  the  Court,  and  that  the  case 
must  be  referred  back  to  the  arbitrator. 

The  Court  being  equally  divided,  Cleasby,  B.,  withdrew  his 
Judgment,  and  the  Court  gave 

JydgTfunt  for  the  jplaintiff^  the  case  to  be  re- 
mitted to  the  arbitrator  to  assess  the  general 
average  canJtribuiian  in  respect  of  the  spars 
and  wood* 

Attorneys  for  plaintiff:  WestaU  ^  Roberts. 
Attorneys  for  defendants :  WaUon  ^  Bubb. 


Jan.  17, 1872. 

♦MOUFLBT  V.  COLB.  [70 

(Law  Reports,  7  Exchequer,  70.) 

Me€UwremerU  of  DigUmce—Ckmenant  not  to  earry  on  Trcide  within  a  tpedfled 
distanes — Digtaaiee  **Mthe  Orow  flies"  — l^earegt  Mode ofpraeUeoiUe  Access, 

The  defendant  oovenanted  with  the  ph&intifT  not  to  cany  on  the  hnsinesB  of  a 
publican  within  half  a  mile  of  the  pluntiff 'a  premiaeB.  He  afterwards  carried  on 
that  business  within  half  a  mile,  if  the  distance  were  measured  in  a  straight  line, 
*'  as  the  crow  flies/'  but  not  within  half  a  mile,  if  the  distance  were  measured  by 
the  nearest  mode  of  practicable  access :  — 

Held  (by  Martin  and  Channell,  BB.,  Cleasby,  B.,  dissenting),  that  there  had 

been  a  breach  of  the  covenant. 

• 

Action  to  recover  a  snm  of  6001.  as  liquidated  damages  for  the 
breach  by  the  defendant  of  his  covenant  with  the  plaintiff  that 
he  would  not  carry  on  the  business  of  a  publican  within  the 
distance  of  one-half  of  a  mile  of  the  premises  called  the  "  Lord 
Holland."    The  defendant  traversed  the  breach.    Issue. 

The  cause  was  tried  before  Martin,  B.,  at  the  Middlesex 
sittings  in  Michaelmas  Term,  1871,  when  it  was  proved  that  the 

23 
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defendant  had  carried  on  the  business  of  a  publican  in  a  house 
within  the  distance  of  one-half  mile  of  the  plaintiff's  house,  the 
Lord  Holland,  measuring  in  a  straight  line,  or  '^  as  the  crow 
flies,"  but  beyond  that  distance,  measuring  by  the  nearest  mode 
of  practicable  access.  A  verdict  was  entered  for  the  plaintiff  for 
bOOLj  with  leave  to  move  to  enter  a  verdict  for  the  defendant, 
•if  the  Court  should  be  of  opinion  that  the  true  mode  of  measure- 
ment was  by  the  nearest  mode  of  practicable  access.  A  rule  was 
afterwards  obtained  accordingly. 

Nov.  18,  1871.    Parry^  Serj.,  and  F.  Turner  showed  cause. 
Garth,  Q.C.,  and  A.  L.  Smith,  supported  the  rule. 
The  cases  cited  and  the  arguments  used  are  fully  stated  in  the 
judgments  of  the  learned  Judges. 

Cur.  ado.  vuU. 

Jan.  17.  The  Court  being  divided  in  opinion,  the  following 
judgments  were  delivered : — 

Mabtin,  B.  The  question  in  this  case  is  in  its  terms  very 
simple.  The  plaintiff  had  bought  from  the  defendant  apublic- 
71]  house  *called  the  "Lord  Holland,"  and  the  defendant 
covenanted  that  he  would  not  carry  on  the  business  of  a  publi- 
can "  within  the  distance  of  one-half  of  a  mile  of  the  premises 
called  the  ^  Lord  Holland,' "  and  the  question  is  how  the  dis- 
tance of  half  a  mile  is  to  be  measured.  The  plaintiff  con- 
tends that  the  true  mode  of  measurement,  that  is,  the  true 
construction  of  the  language  used,  is  that  a  circle  of  half  a  mile 
radius  is  to  be  drawn  round  the  Lord  Holland,  and  that  if  the 
defendatit  carries  on  the  business  of  a  publican  within  this  space 
he  has  broken  his  covenant.  The  defendant  on  the  other  hand 
contends  that  the  true  construction  of  the  covenant  is,  that  if 
there  be  half  a  mile  between  the  Lord  Holland  and  the  house 
where  the  defendant  carries  on  business,  measured  by  the  near- 
est way  of  access,  there  is  no  breach  of  the  covenant. 

Now  if  the  question  were  new  and  had  never  before  arisen,  I 
think  the  plaintiff's  contention  is  right  Every  written  docu- 
ment is  to  be  construed  according  to  the  ordinary  natural  and 
grammatical  meaning  of  the  language  used,  and  when  a  man 
covenants  that  he  will  not  do  an  act  within  a  certain  distance 
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of  a  given  spot,  it  seems  to  me  that  the  true  mode  of  determin- 
ing the  distance  is  to  describe  a  circle,  with  a  radius  of  the  dis- 
tance, aronnd  the  spot,  and  that  if  the  act  be  done  within  this 
circnmscribed  distance  the  covenant  is  broken,  and  that  it  is  an 
nnnaturaL  and  xmreasonable  construction  to  say  that  the  dis- 
tance is  to  be  measured  by  the  then  existing  way  of  access. 
Supposing  the  Lord  Holland  was  on  the  bank  of  a  river  fifty 
yards  wide,  and  that  the  bridge  across  the  river  was  upwards 
of  a  quarter  of  a  mile  from  the  Lord  Holland,  this  construction 
of  the  covenant  would  enable  the  covQpiantor  to  set  up  a  public- 
house  on  the  opposite  bank,  within  fifty  yards  of  the  Lord  Hol- 
land. This,  as  it  seems  to  me,  would  be  in  direct  contravention 
both  of  the  words  and  spirit  of  the  covenant.  Again,  supposing 
that  by  the  existing  mode  of  access  the  distance  was  upwards 
of  half  a  mile,  but  by  a  new  road  the  distance  was  reduced 
to  less  than  half  a  mile,  there  would  be  no  breach  of  the  cove- 
nant until  the  new  road  was  made ;  but  there  would  be  after- 
wards. I  cannot  but  think  such  a  construction  of  the  covenant 
would  be  unreasonable,  giving  it  one  operation  in  one  state  of 
things,  and  another  in  another ;  and  if  I  dad  had  to  decide  the 
question,  independently  of  all  authority,  I  would  be  of  *opinion 
that  the  plaintiff's  construction  of  the  covenant  was  the  [72 
true  one,  and  the  more  consistent  with  reason  and  certainty. 

But  in  my  judgment  the  authorities  are  conclusive.  Passing 
over  for  the  present  the  case  of  Wing  v.  JSarle  (^),  the  first  case 
in  order  of  time  is  Woods  v.  Dennett  (*),  and  there  Lord  Ellen- 
borough  expressed  his  opinion  at  rdsiprius  that  the  nearest  way 
of  access  was  the  proper  mode  of  measurement.  The  next  case 
was  Leigh  v.  Hind  (*).  The  covenant  there  was  that  the  de- 
fendant would  not  carry  on  the  business  of  a  victualler  "  within 
the  distance  of  half  a  mile  from  the  premises  assigned,"  a  pub- 
lic-house in  Bishopsgate  Street  in  London.  It  was  found  by 
an  arbitrator  that  the  defendant  carried  on  the  business  of  a 
vitrt;ualler  within  half  a  mile  by  the  nearest  way  of  access,  and 
of  necessity  within  the  radius  of  the  half  mile,  and  the  unani- 
mous judgment  of  the  Court  was  that  the  covenant  was  broken ; 
but  Lord  Tenterden  and  Mr.  Justice  Littledale  stated  their 
opinion  to  be  that  the  distance  was  to  be  measured  by  the  near- 
est way  of  access,  and  Mr.  Justice  Littledale  stated  that  if  this 

P)  Cro.  Eliz..  212.  O  3  Stark.  N.  P.,  89.  (")  9  B.  &  C,  774. 
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covenantor  took  a  public-house,  the  distance  of  which,  by  the 
then  shortest  way  of  access,  was  greater  than  the  half  mile, 
there  would  be  no  breach  of  covenant ;  but  if  a  new  street  were 
opened,  whereby  the  distance  became  less  than  half  a  mile, 
there  would  be  a  breach.  On  the  other  hand,  Mr.  Justice  James 
Parke  declares  his  dissent  from  this  construction,  and  said  that 
he  was  of  opinion  that  the  proper  mode  of  measuring  the  dis- 
tance was  by  taking  a  straight  line  from  house  to  house,  or,  as 
he  expresses  it  "  as  the  crow  flies."  He  referred  to  the  case  of 
Woods  V.  Dennet  (^),  and  there  is  no  room  for  mistake  or  misun- 
derstanding as  to  his  opinion.  Now  these  opinions  were  not 
necessary  for  the  decision  of  the  case,  but  they  were  the  opin- 
ions of  liiree  of  the  most  eminent  judges  of  modem  times,  and 
the  present  question  is,  which  of  them  have  been  adopted  in 
subsequent  judgments.  The  question  next  arises  in  Beg.  v, 
InhaMtanis  of  Saffron  Walden  (*).  That  decision  was  upon  an 
enactment  tiiat  no  person  should  retain  a  settlement  in  a  parish 
for  any  farther  time  than  he  should  inhabit  within  ten  miles 
thereof.  The  case  of  Leigh  v.  Hind  (*)  was  cited.  Lord  Den- 
man  said  the  most  reasonable  rule  was  that  approved  of  by 
73]  *J^r.  Justice  Parke,  namely,  a  measurement  by  a  direct  line. 
He  added,  this  would  avoid  the  practical  difficulty  of  settlement 
being  good  one  day  and  bad  the  next ;  or  that  there  should  not 
be  a  breach  of  covenant  one  day,  but  a  breach  the  next  The 
next  case  is  Stokes  v.  Qrissdl  {*) :  the  question  there  was  whether 
"  the  plaintiflf  dwelt  more  than  twenty  miles  from  the  defend- 
ant;" Jervis,  C.J.,  stated  his  opinion  to  be  that  the  proper 
measurement  was  a  straight  line  on  the  horizontal  plane  from 
point  to  point,  and  not  by  the  road.  Mr.  Justice  Maule  stated 
that  he  agreed  with  Mr.  Justice  Parke  in  Leigh  v.  Sind  (*),  and 
that  in  his  opinion  the  proper  mode  of  measuring  was  on  a 
straight  line  from  point  to  point,  and  that  upon  the  question  he 
entertained  no  doubt  at  all.  The  next  case  is  Lake  v.  Butleri^. 
The  question  was,  whether  the  plaintiff  dwelt  more  than  twenty 
miles  from  the  defendant,  and  Lord  Campbell,  Mr.  Justice 
Earle,  and  Mr.  Justice  Crompton  expressed  a  clear  opinion  that 
the  straight  line  and  not  the  nearest  way  of  access  was  the  true 

(0  3  stark.  N.  P.,  89  (*)  14  C.  B.,  678 ;  23  L.  J.  (C.P.),  141. 

O  9  Q.  B.,  76.  (•)  9  B.  &  C,  774. 

O  9  B.  &  C,  774.  O  6  E.  &  B.,  92 ;  24  L.  J.  (Q.B.),  278. 
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mode  of  measurement.  The  n^xt  case  is  Jewel  v.  8tead.  (^) 
The  question  there  arose  upon  an  enactment  that  no  toll-gate 
should  be  erected  within  three  miles  of  another  toll-gate  called 
"Bargate."  The  toll-gate  was  by  the  road  more  than  three 
miles  from  Bargate,  but  by  the  straight  line  less.  Now  here 
it  might  have  been  plausibly  argued  that  the  object  of  the  leg- 
islature was  to  protect  the  traveler  from  a  second  toll  until  he 
had  traveled  three  miles  of  road,  and  that  when  he  had  traveled 
three  miles  the  legislature  did  not  mean  to  prohibit  a  second 
toll,'  but  the  Court  of  Queen's  Bench  held  that  the  straight  line 
was  the  true  measurement.  These  are  the  authorities  in  the 
courts  of  law,  but  there  is. a  case  in  equity  directly  in  point  to 
the  same  effect  —  Duigrum  v.  Walker.  (■)  An  attorney  had  cove- 
nanted not  to  carry  on  business  within  seven  miles  from  the 
plaintiff's  office.  The  question  was  raised  —  nearest  way  of 
access  or  straight  line  —  and  the  present  Lord  Chancellor  de- 
cided, apparently  without  doubt  or  difficulty,  that  the  distance 
was  to  be  measured  in  a  straight  line  upon  a  horizontal  plane. 
There  was  another  case  cited,  Wing  v.  Earle,  (*)  The  defendant 
had  sold  the  plaintiff  wood  which  was  *to  be  growing  four  [74 
miles  from  Rye,  in  Sussex.  The  defendant  pleaded  that  l^e 
wood  by  the  nearest  and  usual  highway  was  four  miles  from 
Rye.  The  Court  gave  judgment  for  the  plaintiff.  Mr.  Justice 
Fenner  said  that  if  the  question  had  been  upon  a  statute,  the 
miles  should  be  construed  according  to  the  usual  way  for  car- 
riages, but  upon  the  condition,  which  is  the  same  as  a  covenant 
or  contract,*  if  it  be  within  four  miles  any  way  the  condition,  or 
in  other  words,  the  covenant  or  contract  is  broken.  This  is  in 
jGavor  of  the  plaintiff's  contention. 

My  opinion  is,  that  the  construction  put  upon  the  covenant 
by  Mr.  Justice  Parke  and  Mr.  Justice  Maule  is  the  correct  one. 
All  the  subsequent  authorities  without  exception  adopt  it ;  there 
is  no  authority  to  the  contrary,  at  least  none  has  been  cited  by 
the  learned  counsel  for  the  defendant.  It  was  said  that  one  con- 
struction was  to  be  given  to  these  words  in  an  Act  of  Parlia- 
ment, and  another  in  a  deed  or  contract.  I  should  be  very  loth 
to  do  so.  It  possibly  may  be  that  circumstances  may  exist  in  a 
peculiar  case  to  justify  such  construction,  but  in  my  opinion 

O  Job., 448;  6  E.  &  B.,  860;  25  L.  J.        (»)  28  L.  Ji  (Ch.),  867. 
(Q.B.),  294.  O  Cro.  Eliz.,  212. 
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there  is  nothing  in  this  case  calling  for  it.  It  was  also  said  that  the 
measurement  of  the  straight  line,  as  stated  in  some  of  thejudg- 
mentSy  is  not  practicable.  I  have  inquired  as  to  this  from  one 
of  the  most  competent  persons  in  this  kingdom,  and  have  been 
informed  that  it  may  be  easily  measured  with  sufficient  cor- 
rectness for  all  practical  purposes  by  means  of  the  Ordnance 
Map. 

There  is  the  case  of  Aikyns  v.  Kinneir  (^)  (I  believe  not  cited 
in  the  argument),  in  which  it  is  supposed  that  Mr.  Justice  (then 
Baron)  Parke  expressed  himself  as  having  altered  his  opinion 
in  the  case  of  Leigk  v.  Hini.f^)  I  do  not  so  understand  him. 
The  covenant  there  was  "  that  the  defendant  would  not  practise 
as  a  surgeon  at  No.  28,  Dorset  Crescent,  or  within  two  and  a 
half  miles  thereof,  measuring  by  the  usual  streets,  or  way,  or 
approach  thereto,  nor  reside  within  two  and  a  half  miles  of  No. 
28,  Dorset  Crescent"  There  can  be  no  doubt  as  to  the  meaning 
of  this  covenant,  and  all  that  I  understand  him  to  have  said  is^ 
that  the  rule  for  such  a  case  was  laid  down  in  Leigh  v.  Bind  (*), 
namely,  that  the  true  principle  of  admeasurement  is  to  take  the 
nearest  mode  of  access  according  to  the  existing  state  of  the 
75]  streets.  This  was  the  opinion  *of  the  majority  of  the  Court, 
but  I  find  nothing  to  indicate  that  he  himself  had -altered  his 
opinion. 

In  my  judgment,  both  upon  the  reason  of  the  thing  and  on 
authority,  the  plaintiff's  contention  is  right,  and  the  rule  ought 
to  be  discharged.    My  Brother  Channell  agrees  in  this  judgment 

Cleasby,  B.  In  this  case  the  question  arises  upon  the  proper 
construction  of  a  covenant  in  the  assignment  of  the  lease  of  a 
public-house  called  the  "Lord  Holland." 

The  covenant  is  a  usual  one,  and  the  words  are,  "  that  the 
defendant  will  not  carry  on  the  business  of  a  publican' within 
the  distance  of  one-half  of  a  mile  of  the  premises  called  the 
*Lord  Holland.'"  And  there  is  a  covenant  to  pay  a  sum  of 
500Z.  as  stipulated  damages  for  the  breach  of  this  covenant 

The  defendant  had  taken  a  public-house  after  the  assignment, 
and  carried  on  business  in  it,  and  the  question  was,  whether 
this  was  a  breach  of  the  covenant  according  to  its  proper  con- 
struction.   There  was  a  verdict  for  the  plaintiff  for  the  stipulated 

0)  4  Ex.,  776.  O  0  B.  &  C,  774. 
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damages,  5002. ,  with  leave  for  the  defendant  to  move  the  Court . 
to  enter  a  verdict  in  his  fietvor. 

The  plaintiff  contended  that  in  ascertaining  the  distance  it 
was  to  be  measured  by  the  shortest  line,  or  as  the  crow  flies ; 
the  defendant  contended  it  was  to  be  measured  by  the  nearest 
available  mode  of  access  between  the  two  houses. 

In  my  opinion  the  distance  is  to  be  measured  as  a  traveled 
distance,  and  I  should  say  the  proper  terminus  would  be  from 
the  door  of  or  entrance  to  one  place  of  business  to  the  door  of 
or  entrance  to  the  other. 

I  cannot  think  it  would  be  in  accordance  with  the  intention 
of  the  parties  to  ascertain  first,  by  some  process  hot  very  easy, 
what  are  the  two  points  of  the  two  places  of  business  which  are 
nearest  to  each  other,  and  then,  by  another  process  (perhaps 
more  difficult)  what  would  be  the  length  of  the  line  drawn 
between  those  two  points.  K  one  can  suppose  the  question  to 
arise  as  an  abstract  question,  what  is  the  distance  between  two 
fields,  I  apprehend  the  bttter  would  be  the  proper  mode  of  ar- 
riving at  it  And  in  general,  in  ascertaining  the  distance 
between  two  known  things,  whether  it  be  of  a  planet  from  the 
sun  at  a  particular  time,  or  of  one  beacon  *or  telegraph  [76 
from  another,  it  would  be  ascertained  by  supposing  a  line  to  be 
drawn  straight  (or,  as  the  phrase  is,  "  as  a  crow  flies,*')  from  one 
to  the  other,  and  then  calculating  the  length  of  that  line.  But 
where  the  question  does  not  arise  in  this  form,  but  the  distance 
is  coupled  with  something  to  be  done  within  or  without  that 
distance,  I  apprehend  no  such  rule  can  be  applied.  It  is  true 
that  words  are  to  be  read  generally  in  their  ordinary,  natural,  and 
grammatical  meaning ;  but  this  does  not  mean  t^at  the  words 
are  to  be  taken  by  themselves,  as  if  they  stood  alone,  and  then 
their  ordinary  and  natural  meaning  given  to  them.  I  conceive 
the  subject-matter  and  object  of  the  whole  agreement  must  be 
first  considered  before  the  meaning  of  tha  words  can  be  looked 
for  with  any  chance  of  finding  their  proper  meaning.  The  rule 
is  correctly  stated  in  Broom's  Legal  Maxims,  6th  ed.,  p.  647 : 
**  The  subject-matter  of  an  agreement  is  to  be  considered  in 
construing  the  terms  of  it,  and  they  are  to  be  understood  in  the 
sense  most  agreeable  to  the  nature  of  the  agreement."  I  feel 
satisfied  that  the  word  ^^  distance  "  must  receive  a  meaning  de- 
pending upon  the  subject  under  consideration.    For  example, 
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in  considering  the  distance  between  London  and  its  antipodes, 
if  we  were  dealing  with  a  subject  relating  to  the  intercourse 
between  the  two  countries  and  voyages,  I  should  say  the  dis- 
tance would  be  taken  upon  the  surface  of  the  earth  by  the  best 
course  which  a  vessel  could  take ;  but  if  we  were  dealing  with 
a  subject  relating  to  the  system  of  the  world  and  the  magnitude 
of  the  planetary  bodies,  the  distance  would  be  the  earth's  diam- 
eter. 

Now  here  we  are  dealing  with  a  contract,  the  object  of  which 
is  to  protect  one  person  from  the  competition  of  another,  who 
has  obtained  in  one  public-house  a  certain  connection,  and  may 
on  other  grounds  be  a  successful  rival ;  and  the  mode  of  doing 
this  is  by  preventing  the  trade  of  the  one  from  being  carried  on 
within  a  certain  distance  of  the  other.  It  strikes  me  very 
strongly,  that  this  would  be  the  distance  it  would  take  to  get 
from  one  place  to  another.  A  person  who  was  under  a  cove- 
nant not  to  carry  on  business  within  half  a  mile,  and  took  another 
house  at  the  distance  of  three  quarters*  of  a  mile  by  the  nearest 
road,  would  never  think  of  his  liability  depending  upon  the 
length  of  an  imaginary  line,  which  cannot  be  trodden  or 
measured,  but  only  calculated. 

77]  *It  was  suggested  in  argument,  that  the  distance  could 
be  practically  measured  and  ascertained  upon  an  ordinary,  map ; 
but  even  if  it  be  assumed  that  an  ordinary  map  is  a  mode  of 
measurement  contemplated  or  thought  of  by  such  persons  as 
make  these  agreements,  and  also  that  the  map  of  London  would 
give  the  means  of  making  this  measurement  with  anything  like 
accuracy,  I  do  not  think  the  construction  of  such  a  contract  can 
depend  upon  there  being  of  late  a  survey  upon  a  large  scale, 
and  that  it  would  be  one  thing  before  such  survey,  and  another 
after. 

If  you  were  to  ask  any  person  how  far  he  lived  from  some 
friend,  would  not  his  answer  have  reference  to  the  distance  to 
be  traveled  ?  He  might  add,  it  was  strange  it  was  so  far,  be- 
cause as  the  crow  flies  it  was  only  half  the  distance.  This  would 
not  show  that  the  words  are  to  be  understood  in  that  sense,  but 
the  contrary. 

In  considering  the  distance  between  two  places  on  the  oppo- 
site slopes  of  a  mountain,  strictly  speaking,  it  would  be  mea- 
sured by  a  straight  line  passing  through  the  earth  and  joining 
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them ;  but,  except  when  some  scientific  subject  was  under  con- 
sideration, would  any  one  think  of  measuring  it,  except  on  the 
sur&ce  —  that  is,  by  going  up  to  the  top  of  the  mountain,  and 
then  down  again,  and  so,  perhaps,  doubling  the  other  distance. 

My  opinion,  therefore,  independently  of  authority,  would  be 
that  the  covenant  in  this  case  would  not  include  every  place 
within  an  imaginary  circle  drawn  with  a  radius  of  half  a  mile, 
the  centre  being  some  part  of  the  Lord  Holland.  I  think,  in 
determining  whether  any  other  place  of  business  is  within  the 
covenant,  no  supposed  circle  need  be  drawn,  but  you  have  only 
to  measure  the  distance  of  such  a  place  from  the  Lord  Holland 
in  the  manner  which  I  have  mentioned. 

There  is  nothing  in  the  authorities  to  bind  me  to  come  to  a 
different  conclusion.  On  the  contrary,  the  preponderance  of 
the  authorities,  when  properly  considered,  is,  I  think,  in  favor 
of  this  view.  I  say  properly  considered,  because  I  do  not  think 
that  any  authorities  relating  to  the  mode  of  measuring  distance 
under  different  circumstances  have  any  bearing  upon  the  pre- 
sent case,  for  reasons  which  I  have  already  given.  In  order  to 
influence  the  decision  in  the  present  case,  the  distance  must  be 
assigned  for  the  purpose  of  relieving  one  person  from  the  com- 
petition of  another  *in  a  particular  trade.  And  this  ap-  [78 
pears  to  dispose  of  most  of  the  cases  cited  in  the  argument. 

In  the  case  of  Wing  v.  Earle  (^),  the  matter  determined  was 
upon  a  mere  question  of  locality  —  how  the  distance  of  a  wood 
from  a  certain  place  was  to  be  measured.  In  the  case  of  Beg. 
V.  InhaMants  of  Saffron  Walden  (*),  the  question  arose  upon  the 
statute  4  &  5  Wm.  4,  c.  76,  which  enacts  that  no  person  shall 
retfdn  a  settlement  by  reason  of  any  estate  or  interest  in  a  parish 
for  a  longer  period  than  he  inhabits  within  ten  miles  thereof. 
The  Court  thought  that,  as  there  was  nothing  in  the  nature  of 
the  subject  to  assist  in  the  construction  of  these  words,  an  arbi- 
trary rule  must  be  laid  down.  And  they  held  the  ten  miles 
must  be  measured  in  a  straight  line  from  the  residence  to  the  - 
nearest  part  of  the  parish.  There  are  some  remarks  of  the 
judges  in  this  case  which  will  be  considered  in  connection  with 
the  cases  involving  the  same  question  as  the  present 

In  Stokes  V.  Gfissell  (*),  which  was  pressed  on  behalf  of  the  de- 

(»)  Cio.  Elk.,  212.  O  »  Q-  B.,  76. 

(■)  14  C.  B.,  078 ;  28  L.  J.  (C.  P.),  141. 
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fendant,  the  question  adverted  to  (but  not  raised  for  decision  or 
decided),  was,  how  the  distance  of  twenty  miles,  mentioned  in 
an  Act  of  Parliament  (the  County  Court  Act,  9  &  10  Vict.  c. 
95),  was  to  be  measured,  and  the  case  has  no  bearing  upon  the 
construction  of  an  agreement  like  the  present,  where  the  sub- 
ject-matter and  intention  of  the  parties  must  be  considered. 
The  observations  of  the  judges,  particularly  Mr.  Justice  Manle, 
so  far  as  they  bear  upon  the  present  case,  will  be  afterwards 
noticed. 

In  Lake  v.  Butler  Q)  the  question  was  the  same  as  in  Stokes  v. 
GrisseU  (^),  viz.,  the  measurement  of  the  twenty  miles  mentioned 
in  9  &  10  Vict  c.  95,  and  the  Court  adopted  the  view  expressed 
in  the  former  case ;  but  there  is  nothing  in  the  judgments  in- 
dicating an  opinion  in  favor  of  the  straight  line  rule  in  such  a 
case  as  the  present.  On  the  contrary,  the  judgments  are  all 
founded  upon  the  general  words  of  the  Act  of  Parliament 

In  Jewell  v.  Stead  (*)  the  question  arose  upon  a  turnpike  Act, 
which  provided  that  no  toll-gate  should  be  erected  witiiin  three 
79]  *miles  of  another  toll-gate,  and  all  that  was  decided  was, 
that  the  general  rule  should  be  adhered  to,  that  when  in  an  Act 
of  Parliament  distance  is  mentioned  generally  without  any  other 
guide,  the  straight  line  rule  is  to  be  adopted.  This  is  one  of 
the  cases  in  which  Lord  Campbell  says  that  the  distance  is  to 
be  measured  by  a  straight  line  on  the  horizontal  plane.  This 
measurement  of  distance  on  a  horizontal  plane  is  a  proper 
mode  of  measurement  when  you  are  laying  down  an  arbitrary 
rule  to  determine  whether  a  particular  case  comes  within  an 
Act  of  Parliament  or  not,  there  being  no  question  of  conduct 
and  of  liability  by  reason  theifeof ;  but  when  the  whole  ques- 
tion arises  upon  the  conduct  of  the  parties,  such  a  rule,  it  is 
submitted,  is  wholly  inapplicable.  For  the  consequence  would 
be,  that  if  a  man  were  upon  a  tolerably  steep  hill  to  measure  a 
straight  line  fi*om  one  house  to  another,  and  find  the  distance 
thirty  or  forty  yards  beyond  the  half  mile,  and  upon  that  mea- 
surement to  start  business  at  the  other  house,  he  might,  after- 
wards find  himself  made  liable  by  the  operation  of  this  rule, 
because  tl\e  distance  taken  upon  the  horizontal  plane  was  less 
than  the  half  mile. 

(»)  5  E.  &  B.,  92 ;  24  L.  J.  (Q.  B.),  278.  («)  14  C.  B.,  678;  23  L.  J.  (C.  P.),  141. 

(")  6  B.  &  B.,  350 ;  25  L.  J.  (Q.  B.),  254. 
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The  above  authorities  were  relied  on  by  the  defendant  upon 
the  argument,  and  it  is  submitted  they  bear  very  remotely  upon 
the  present  question. 

The  authorities  which  really  bear  upon  the  present  case  are 
the  following :  — 

Woods  V.  Dmnet  (^).  In  this  case  the  same  question  arose  as 
in  the  present  case,  how  the  distance  was  to  be  measured  when 
a  person,  under  similar  circumstances  to  the  present,  gave  a 
bond  not  to  carry  on  the  business  of  a  cheesemonger  within  a 
mile  of  the  plaintiff's  shop.  The  distance  had  been  measured  dif- 
ferent ways,  and  there  can  be  no  doubt  t^iat  if  the  distance  had 
been  taken,  including  all  within  a  radius  of  a  mile,  the  place 
would  have  been  witMn  it.  The  rule  laid  down  by  Lord  Ellen- 
borough  for  the  guidance  of  the  arbitrator,  to  whom  the  case  was 
referred,  was,  that  in  ascertaining  the  distance,  the  shortest  way 
of  access  by  the  footpath  was  the  proper  line  of  admeasurement. 

We  have,  therefore,  a  decision  in  point  so  far  back  as  1817, 
on  a  matter  upon  which  persons  would  make  a  rule  to  go  by, 
and  which  *may  have  influenced  the  conduct  of  persons*  [80 
under  like  circumstances  since. 

There  is  then  a  case  of  Leigh  v.  Hind  Q),  In  that  case  the 
question  was  precisely  the  same  as  the  present,  arising  upon 
the  assignment  of  a  lease  of  a  public-house  in  London.  The 
case  had  been  referred,  and  the  arbitrator  had  the  measurement 
made  in  three  different  modes,  all  of  them  connected  with  the 
modes  of  access.  And  he  found,  as  a  fact,  that  the  one  house 
was  within  half  a  mile  of  the  other.  K  the  distance  could  have 
been  taken  by  the  suggested  radius,  it  was  clearly  within  the 
distance,  sflid  no  question  could  have  arisen,  and  the  majority 
of  the  Court  must  have  rejected  such  a  measurement.  Nothing 
ca^j  be  clearer  than  the  judgment  of  Lord  Tenterden  and  Mr. 
Justice  Littledale.  The  radius  measurement  had  been  sug- 
gested, but  they  do  not  think  it  worthy  of  notice.  The  ques- 
tion may  be  stated  to  have  been  between  the  mode  of  access 
which  was  actually  the  nearest,  and  which  went  part  by  footway 
and  partby  the  carriageway,  which  itwas  suggested  the  customers 
of  the  public-house  would  not  use,  and  another  by  the  footway, 
which  it  was  said  the  customers  would  use,  and  the  difference 
was  very  small  between  them,  but  sufficient  to  turn  the  balance. 

0)  2  Stark.  N.  P.,  89.  O  9  B.  &  C.  T74. 
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Lord  Tenterden  says,  "Now,  unless  the  nearest  mode  of  access 
be  taken,  it  is  impossible  to  say  what  other  mode  should  be 
taken.  If  we  depart  from  it  a  little  in  this  case  we  may  be 
called  upon  to  depart  from  it  still  more  in  •  another,  and  the 
consequence  will  be  that  there  will  be  no  certain  rule  applicable 
to  the  subject.  I  think  the  distance  must  be  measured  by  the 
nearest  mode  of  access. "  Nothing  can  be  stronger  than  this 
language.  Lord  Tenterden  considers  it  as  the  settled  rule  not 
to  be  departed  from. 

The  language  of  Mr.  Justice  Littledale  is  equally  strong, 
lie  says,  "  The  true  principle  of  admeasurement  is  to  take  the 
nearest  mode  of  access  according  to  the  existing  state  of  the 
streets.  K  subsequently  to  the  assignment  the  covenantor  took 
a  public-house  the  distance  of  which  by  the  then  shortest  mode 
of  access  would  be  greater  than  that  agreed  upon  from  the  one 
he  sold,  and  a  new  street  was  afterwards  opened  whereby  the 
distance  by  the  shortest  mode  of  access  became  less  than  the 
81]  one  mentioned  *in  the  covenant,  the  covenantor  would 
thereupon  incur  a  breach.^'  So  that  the  actual  distance  at  the 
time  as  influencing  the  trade  of  the  one  upon  the  trade  of 
the  other  is  the  test,  and  the  covenantor  takes  upon  himself 
by  his  general  covenant  the  risk  of  any  alteration. 

Mr.  Justice  Parke,  in  that  case,  was  of  a  different  opinion. 
He  thought  that  the  proper  mode  of  measuring  the  distance 
would  be  to  take  a  straight  line  from  house  to  house,  in  common 
parlance  "  as  the  crow  flies,"  and  that  it  should  be  ascertained 
without  any  reference  to  the  modes  of  communication.  But 
the  reason  which  he  gives  is,  that  neither  of  the  parties  con- 
templated that  the  customers  of  one  public-house  ^ere  to  go 
thence  to  the  other.  This  is  quite  true,  but  does  not  seem  a 
good  reason,  as  the  object  of  the  covenant  was  not  to  gu%rd 
against  customers  going  from  one  house  to  the  other,  but  to  se- 
cure the  covenantee  a  certain  area  of  custom  between  the  two 
houses,  free  from  the  injurious  competition  of  the  covenantor. 
The  learned  judge  adds  that  in  Woods  v.  Dmnd  Q\  the  plaintiff's 
counsel  may  have  thought  it  unnecessary  to  insist  upon  this 
mode  of  admeasurement,  as  he  probably  considered  he  had  a 
good  case,  supposing  the  other  to  be  adopted.  I  can  hardly 
think  this  well  founded  ;  it  suggests  that  the  plaintiflf  s  counsel 

(»)  2  Stork.  N.  P.,  89. 
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did  not. think  it  worth  while  to  insist  upon  a  test  which  waa 
certain  in  his  fevor,  because  he  had  another  uncertain  one  on 
which  he  might  succeed.  The  opinion  of  so  eminent  a  judge 
would,  no  doubt,  take  from  the  weight  of  the  other  authorities ; 
but  whatever  his  opinion  at  the  time  of  the  last  cited  case  waa 
as  to  what  the  rule  ought  to  be,  the  effect  of  it  is  entirely  re- 
moved by  his  clear  opinion  in  a  subsequent  case  as  to  what  the 
rule  really  was ;  and  what  is  the  result  of  the  decision  in  the 
case  of  Leigh,  v.  Hind  (^)  last  referred  to  ?  I  refer  to  the  case  of 
Aikyns  V.  Kinneir.(^  The  defendant,  in  addition  to  a  covenant 
not  to  carry  on  the  business  of  a  surgeon  within  a  certain  dis- 
tance from  28,  Dorset  Square,  to  be  measured  in  a  particular 
manner,  also  covenanted  generally  not  to  reside  within  the 
distance  of  two  miles  and  a  half  from  that  place.  The  following 
is  Baron  Parke's  judgment :  "  The  question  was,  whether  the 
defendant  resided  within  two  miles  and  a  half  from  the  plaint- 
iff's residence,  measuring  by  any  of  the  usual  ways  of  com- 
munication. *The  rule  laid  down  in  Leigh  v.  Hind  (^)  is,  [82 
that  when  there  is  a  stipulation  as  to  non-residence  within  a 
prescribed  distance,  the  true  principle  of  admeasurement  is  to 
take  the  nearest  mode  of  access  according  to  the  existing  state 
of  the  streets.  The  object  of  this  covenant  was  to  prevent  the 
defendant  from  residing  within  two  miles  and  a  half  of  the 
plaintiff,  measuring  by  any  of  the  usual  and  ordinary  modes  of 
communication.''  So  that  Baron  Parke  distinctly  recognizes, 
in  1850,  the  rule  laid  down  in  1829  by  Lord  Tenterden  and  Mr. 
Justice  Littledale,  in  Leigh  v.  Hind  (*),  as  the  proper  one,  though 
at  variance  with  the  opinion  then  expressed  by  him.  And  this 
rule,  as  applied  to  such  a  case,  appears  to  have  been  regarded 
as  a  settled  rule  by  the  Court  of  Queen's  Bench,  in  the  Saffron 
Walden  Case  (*)  already  referred  to,  in  which  they  applied  the 
straight  line  test  to  the  Act  relating  to  settlements.  Lord  Den- 
man  says  in  that  case  :  "  In  Leigh  v.  Hind  (^)  one  learned  judge, 
my  Brother  Parke,  thought  that  the  natural  mode  of  estimating 
the  distance  was  as  the  crow  flies;  but  there  with  reference 
perhaps  to  the  object  of  the  contract,  the  measurement  by  the 
nearest  accessible  route  was  adopted.  Here  we  are  very  much 
at  large,  and  without  materials  for  ju4gment ;  we  find  no  words 
referring  to  any  partictilar  object     We  have,  therefore,  to  lay 

O  9  B.  &  C,  774.  O  4  Ex.,  776.  *         O  9  Q.  B.,  76. 
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down  a  fixed  and  absolute  rule.''  It  is  going  a  great  way  to 
cite  this  as  an  authority  for  the  straight  line  rule  as  applicable 
to  such  a  case  as  the  present,  when  the  reason  for  adopting  it 
was  that  there  were  not  such  materials  as  the  present  case  pre- 
sents for  any  other  rule.  Mr.  Justice  Patteson's  judgment  is 
to  the  same  effect,  and  founded  entirely  upon  there  being  in  that 
case  no  other  guide  except  the  words  "  ten  miles." 

We  have  therefore,  it  is  submitted,  a  remarkable  concurrence 
of  authority,  dating  from  the  year  1817,  and  reaching  to  1850, 
upon  which  it  would  be  supposed  men  could  act  with  a  feeling 
of  perfect  security. 

The  authorities  in  favor  of  the  straight  line  rule,  as  applied  to 
such  a  case  as  the  present,  are,  first,  the  incidental  remarks  of 
Mr.  Justice  Maule  in  Stokes  v.  GrisseUQ),  He  says  in  his  judg- 
ment (*),  "  As  to  the  mode  in  which  the  twenty  miles  are  to  be 
83]  *measured,  I  think  that  pointed  out  by  my  Brother  Parke 
is  the  right  one,  and  that  they  are  to  be  measured  by  a  straight 
Une  drawn  from  point  to  point.''  He  then  goes  on  to  say,  after 
referring  to  the  words  of  the  128th  section  of  the  Act  of  Parlia- 
ment, that  there  is  no  manifest  inconvenience  in  giving  to  the 
words  their  plain  unambiguous  meaning,  and  that  the  distance 
should  be  measured  as  the  crow  flies.  Without  detracting  from, 
the  value  of  anything  said  by  that  eminent  judge,  it  may  be  ob- 
served, first,  that  the  mode  of  measurement  was  not  the  subject 
for  discussion ;  and,  secondly,  that  so  £a.r  as  it  arose  incidentally, 
Mr.  Justice  Maule  was  applying  it  to  an  Act  of  Parliament,  and 
not  to  an  agreement  where  the  object  of  the  parties  is  to  be 
considered. 

The  only  other  authority  in  favor  of  the  plaintiff  is  a  case  in 
equity,  Duignan  v.  Walker.  (*)  It  was  much  relied  on  as  being 
in  point  in  his  favor.  It  arose  upon  an  application  to  commit 
a  man  for  breach  of  an  injunction  not  to  practise  as  an  attorney, 
or  clerk  to  an  attorney  within  seven  miles  from  the  plaintiffs 
office.  The  report  is  in  a  few  lines,  and  no  case  was  cited  except 
Lake  v.  BuUer  (*),  which  decided  that  the  twenty  miles  mentioned 
in  the  County  Court  Act  must  be  measured  in  a  straight  line. 
The  learned  judge  (Wood,  V.C),  is  reported  to  have  said, 
"  The  distance  must  be  pleasured  in   a  straight  line  upon  a 

(»)  14  C.  B.,  678 ;  21 L.  J.  (C.P.),  141.         (•)  Joh.  446 ;  28  L.  J.  (Ch.)  867. 
O  23  L.  J.  (C.P.),  at  p.  143.  O  5  E.  &  B.  92 ;  24  L.  J.  (Q.B.)  273. 
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horizontal  plane/*  and  as  the  fects  were  disputed,  all  that  the 
judge  did  was  to  direct  an  inquiry.       eradandleft  home  for  a 

Upon  this  case  it  may  be  fairly  observed  (without  relying 
upon  any  supposed  distinction  between  that  case  and  the  present), 
that  all  that  was  done  was  to  direct  an  inquiry,  and  when  the 
question  of  committal  came  forward  the  case  might  perhaps  be 
more  carefally  considered,  and  fiirther  that  the  court  was  dealing 
with  the  terms  of  its  own  injunction ;  and  as  the  case  of  Lake 
V.  BuUer  Q)  was  the  only  one  referred  to,  the  conclusion  arrived 
at  would  naturally  follow.  And  it  is  tolerably  clear  that  Lake 
V.  Butler  Q  (though,  as  has  been  abeady  shown  inapplicable) 
was  implicitly  followed,  for  the  words  of  the  judgment  are  iden- 
tically tiie  same  as  those  of  Lord  Campbell  in  that  case,  including 
the  horizontal  plane. 

It  is  submitted  that  this  authority  does  not  balance  the  weight 
*of  authority  already  given  for  the  other  conclusion,  and  [84 
I  am,  in  my  judgment  in  this  case,  much  influenced  by  the  con- 
sideration that,  if  the  distance  were  so  fieur  extended  by  now 
adopting  the  radius  rule,  many  persons  would  be  exposed  to 
actions  for  large  amounts  of  unliquidated  damages  who  had 
regulated  their  conduct  by  a  rule  founded  upon  ample  authority. 
They  would  not  relieve  themselves  from  this  liability  by  re- 
moving their  business,  in  consequence  of  a  different  rule  being 
now  laid  down. 

I  think  the  rule  should  be  made  absolute  to  enter  a  nonsuit. 

Rvle  discharged. 

Attorneys  for  plaintiff;  Stileman  ^  Neate. 
Attorneys  for  defendant ;  Shunt  ^  Orossman. 

0)  5  E.  &  B.  »3 ;  24  L.  J.  (Q.B).  273. 

When  the  course  of  a  deed  is  from  line.  Jenki  ▼.  Morgan,  6  Gray,  448. 
one  point  to  another  it  calls  for  a  straight    AUen  y.  Kingsbury,  16  Pick.,  235. 
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Jan.  17, 1872. 

Wilson  v.  Hodson  and  another. 

Law  Reports,  7  Exchequer,  84 

Execut&r.of  Exeeutria  de  ion  Tort — LidbStUyfor  breaches  of  Contract  by  Permm 
vUh  iohoae  Assets  Bxeeutrix  de  son  Tort  has  intermeddled. 

The  executor  of  an  executrix  de  son  tort  is  not  liable  for  a  breach  of  oontrad 
committed  by  the  person  ^ith  whose  property  the  executrix  de  son  tort  has  inter 
meddled. 

Declaration  againet  the  defendants  as  executors  of  Anne 
Browne,  who  was  the  executrix  of  Warham  Browne,  alleging 
that  on  the  23d  of  June,  1853,  an  agreement  in  writing  Was  made 
between  the  plaintiff  and  "Warham  Browne  in  the  words  follow- 
ing [here  followed  the  agreement,  which  was  for  a  demise  for 
a  term  of  certain  furnished  premises,  with  stipulations  (among 
others)  that  the  furniture,  Ac,  should  be  kept  in  the  same  state 
as  when  delivered  to  the  lessee,  and  that  the  premises  should 
be  kept  in  good  and  tenantable  order,  and  so  given  up.]  That 
Warham  Browne  occupied  until  his  death,  whereupon  Anne 
Browne  entered  and  occupied  as  executrix  until  her  death,  after 
which  the  defendants  surrendered  the  premises  and  quitted 
occupation  thereof;  that  "Warham  Browne  did  not,  nor  did 
Anne  Browne  as  executrix,  keep  the  furniture  in  the  same  state 
as  when  delivered  to  Warham  Browne,  nor  did  they,  or  either 
of  them,  keep  or  give  up  the  premises  in  good  and  tenantable 
repair. 

85]  *Plea  12 :  That  Warham  Browne  died  intestate,  and 
Anne  Browne  was  never  his  executrix  otherwise  than  executrix 
de  son  tort,  and  that  the  defendants  never  had  notice  or  know- 
ledge that  Anne  Browne  entered  upon  or  occupied  the  premises 
otherwise  than  in  her  own  right,  or  that  she  had  ever  rendered 
herself  liable  to  be  charged  as  such  executrix  de  son  tort  of 
Warham  Browne. 

Demurrer  and  joinder  in  demurrer, 

Trevelyan,  in  support  of  the  demurrer.  The  executrix  de  son 
tort  would  have  been  liable  in  hei*  lifetime  for  breaches  com- 
mitted  by  Warham  Browne ;  and  her  executors  are  liable  as 
such,  although  she  was  not  executrix  otherwise  than  de  son 
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tort  Anne  Browne  having  intermeddled  with  the  intestate's 
assets  would  have  been  estopped  from  denying  her  liability^ 
and  that  estoppel  binds  the'  defendants.  Again  the  provisions 
of  30  Car.  2,  c.  7,  s.  2,  explained  and  made  perpetual  by  4  &  5 
W.  &  M.  c.  24,  s.  12,  apply.  By  those  statutes  it  is  enacted 
that  the  executors  or  administrators  of  any  executor  or  admin- 
istrator whether  rightM  or  of  his  own  wrong,  who  should 
waste,  or  convert  to  Ms  own  tise^  the  goods  of  his  testator  or  intes- 
tate, should  be  liable  and  chargeable  in  the  same  manner  as 
their  testator  or  intestate  would  have  been  if  they  had  been 
living ;  and  in  this  declaration  there  is  an  allegation  that  Anne 
Browne  entered  and  occupied  the  premises,  and  did  not  perform 
the  stipulations  in  the  memorandum  of  agreement  This  is 
equivalent  to  a  suggestion  of  waste,  or,  at  all  events,  of  conver- 
sion of  the  plaintiff's  goods.  [He  cited  JBrawne  v.  CdUins  Q) ; 
Wells  V,  JBSfdeJl  (*);  Oarmichael  v.  Carrnichael  (J) ;  Oxenham  v. 
Clapp  0  y  ^^friek  v.  Anderson  (*).] 

iii%,  contri.  The  declaration  does  not  sufficiently  aUege 
a  devastavit  by  the  executrix  de  son  tort,  so  as  to  bringnhe  case 
within  80  Car.  2,  c.  7 ;  so  that  the  question  is,  whether,  apart 
from  statute,  the  executors  of  the  executrix  de  son  tort  are 
liable  for  a  breach  of  contract  committed*  by  the  person  with 
whose  assets  the  executrix  de  son  tort  has  intermeddled.  They 
are  free  from  liability,  just  as  the  executors  of  an  administrator 
are  held  to  be  free,  because  the  executrix  de  son  tort,  like  an 
administrator,  is  not  *a  person  in  whom  the  deceased  has  [86 
reposed  any  trust.  Indeed  their  case  is  stronger  than  that  of 
an  administrator,  for  the  executrix  de  son  tort  is  appointed 
neitheir  by  the  Court  nor  the  testator.  Again,  there  is  no  such 
estoppel,  as  is  suggested.  The  executrix  would  have  been  her- 
self estopped,  because  she  had  actually  meddled  with  the  pro- 
perty of  the  deceased.  But  with  her  death  the  reason  of  the 
estoppel  ceases,  and  her  representatives  upon  whom  the  property 
does  not  devolve,  are  not  bound  by  it.  [He  cited  Shep.  Touch. 
by  Preston,  voL  ii.  464 ;  Viner's  Abr.  tit.  Executors,  C.  (a),  F. 
(a,  5) ;  Anon.  Case  (•) ;   WheaUey  v.  Lane  f). 

Trevelyany  in  reply. 

O  1  Vent,  292.  O  2  B.  &  Ad.,  809. 

O  10  Bast,  816.  (»)  14  Q.  B.,  719. 

O  2  Ph.,  101.  O  2  Mod.,  298. 

O  Notes  to  Wms.  Saond.,  289. 
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Eblly,  C.  B.  I  think  the  defendants  are  entitled  to  our  judg- 
ment. They  are  not  the  executors  of  the  person  who  made  the 
contract,  of  which  there  was  a  breach,  nor  the  executors  of  the 
rightful  representative  of  that  person.  No  doubt  if  they  were 
the  executors  of  the  duly  appointed  executor  of  the  contractor 
the  case  would  be  different.  Their  then  testator  would  have 
been  entitled  to  possess  himself  of  the  first  testator's  effects,  and 
they  would  themselves  have  been  liable,  unless  indeed  they  could 
have  pleaded  plene  administravit  But  here  the  defendants  are 
executors  of  an  executrix  de  son  tort,  who  had  not  in  her  life- 
time any  power  to  possess  herself  of  the  testator's  effects,  and 
whose  representatives  therefore  could  not  claim  them.  In  the 
analogous  case  of  an  executor  of  an  administrator  there  is  no 
such  liability  as  is  contended  for  in  this  case.  I  may  add  that 
there  is  no  authority  whatever  for  the  proposition  contended 
for  by  the  plaintiff  The  principal  case  cited  on  his  behalf, 
that  of  WMs  V.  Fydell  (*),  has  really  no  application,  for  it 
was  not  a  case  in  which  the  liabilities  of  an  executor  of  an 
executoifde  son  tort  were  considered  at  all.  Moreover,  I  think 
the  statute  80  Car.  2,  c.  7,  is  conclusive  against  the  plaintiff. 
Until  the  passing  of  that  Act  the  executor  of  an  executor  de 
son  tort  was  not  liable  even  in  the  case  of  a  devastavit,  much 
less  where  there  has  been  no  devastavit  It  is  urged  that  the 
declaration  may  be  construed  as  suggesting  a  devastavit,  but 
that  cannot  be  without  putting  a  very  strained  meaning  upon  it. 
87]  *It  is  not  a  declaration  under  tiie  statute,  but  must  be  read 
in  its  ordinary  sense  as  charging  the  defendants  as  executors 
with  a  mere  breach  of  contract  committed  by  the  intestate. 
Beading  it  in  this,  its  ordinary  sense,  I  think  the  plea  forms  a 
good  answer  to  it 

Mabtik,  B.  I  am  of  the  same  opinion.  The  declaration  is 
not  framed  under  the  statute  of  Car.  2,  but  upon  a  supposed 
common  law  liability  in  the  defendants  as  the  executors  of  the 
person  who  made  and  committed  a  breach  of  a  contract  with 
the  plaintiff.  The  plea  shows  the  defendants  to  be  the  execu- 
tors of  the  executrix  de  son  tort  of  the  contracting  party,  and 
this  seems  to  me  to  be  a  good  answer  to  the  declaration.  Mr. 
Sidley's  able  argument  shows  that  although  no  case  exactiy  in 

0)  10  East,  815. 
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point  has  been  decided,  there  can  be  no  doubt  as  to  what  our 
judgment  should  be.  The  statute  of  Car.  2  is  beside  the  ques- 
tion, for  there  is  not  in  this  case  any  suggestion  of  a  devastavit 
having  been  committed  by  the  defendantiy  immediate  testatrix. 

Clbasbt,  B.  I  also  think  the  declaration  is  answered  by  the 
plea.  It  is  contended. that  it  shows  by  implication  a  devastavit 
by  the  defendant's  testatrix.  But  it  cannot  be  so  construed  in 
my  judgment  Any  liability,  therefore,  which  they  might  have 
incurred  for  a  devastavit  by  their  testatrix  under  the  statute  of 
Car.  2  is  out  of  the  case.  I  agree,  therefore,  that  our  judgment 
on  this  record  must  be  for  them. 

Jtidgmmtfor  the  defendants. 

Attorneys  for  plaintiff:  WesiaU  f  Boberis. 
Attorneys  for  defendants :  Ounl^e  f  Beavmofnt. 


Jon.  d5, 1873. 

*Cbouch  v.  Tbbgokning.  [88 

Law  Reporta,  7  Ezcheqaer,  88. 

Lidmvnity — IneompkU  AstignmeTU  of  Term — Lcmdlorda'nd  Tenant — Oecv/pa- 
Hon  under  AgreemevU  to  Assign —  Use  tmd  OeeupaHon, 

The  plaintiff  was  tenant  to  L.  of  a  farm  fiom  Michaelmas,  1868,  for  seven, 
fourteen,  or  twenty-one  years,  at  tenant's  option,  at  a  rent  of  £80  a  year,  payable 
quarterly.  In  Biarch,  1860,  he  purported,  by  an  agreement  not  under  seal,  to 
assign  the  residue  of  his  interest  to  the  defendant,  who  entered  and  occupied  the 
farm ;  but  L.  withholding  his  license,  which  was  necessary  under  the  plaintiffs 
lease,  no  actual  legal  assignment  was  ever  executed.  At  Michaelmas,  1870,  the 
defendant  quitted  the  farm,  having  given  L.  a  notice  of  his  intention  to  do  so. 
He  might  have  continued  to  occupy  if  he  had  thought  proper,  but  in  fkct  the 
property  stood  empty  after  Michaelmas.  The  defendant,  whilst  in  occupation, 
paid  rent  to  L.  for  the  plaintiff.  He  never  was  accepted  as  tenant  by  L.  In 
March,  1871,  the  plaintiff  paid  L.,  in  respect  of  rent  due  from  the  September 
previous,  the  sum  of  £40,  which  he  now  sought  to  recover  from  the  defendant, 
either  upon  an  implied  indenmity,  or  by  way  of  rent,  or  for  use  and  occupa- 
tion : — 

JSM,  that  he  was  not  entitled  to  recover,  there  not  having  been  under  the 
drcumstances  any  promise  to  indemnify  the  plaintiff  against  rent  accruing  after 
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the  defendant's  actual  occupation  had  ceased,  nor  any  such  relation  of  landlord 
and  tenant  existing  between  the  parties  as  would  entitle  the  plaintiff  to  the 
repayment  by  the  defendant,  either  as  rent  or  compensation  fbr  use  and  occupa- 
tion, of  the  sum  paid  to  L.  J)y  the  plainti^ 

Declaration  :  Ist  count  That  the  plaintiff  was  tenant  to  one 
Edward  Lanyon,  of  certain  premises  called  *^  Crane  Farm,"  at 
Camborne^  in  Cornwall,  for  an  nhezpited  term,  and  at  a  certaiii 
rent,  specified  in  a  deed  made  on  the  80th  of  December,  1858, 
between  the  plaintiff  and  Lanyon,  and  afterwards,  in  considera- 
tion that  the  plaintiff  would  give  up  possession  of  the  &rtn  for 
the  residue  of  the  term  to  the  defendant,  and  permit  the  de- 
fendant peaceably  to  occupy  and  enjoy  th^  same,  the  defendant 
promised  the  plaintiff  that  he  would  pay  the  rent  of  the  fitrm 
for  the  unexpired  ^residue  of  the  term  to  Lanyon,  and  would 
indemnify  the  plaintiff  duriiig  the  unexpired  residue  agaitist  the 
payment  of  the  rent ;  that  all  conditions  were  fulfilled,  &c.,  yet 
the  defendant  did  not  pay  the  rent  and  indemnify  the  plainti^ 
whereby  the  plaintiff  was  obliged  to  pay,  and  has  paid,  two 
quarters  of  the  rent  then  due  to  Lanyon. 

2d  count.  That  the  plaintiff  let  to  the  defendant  certain  pre- 
mises called  "  Crane  Farm,"  at  Camborne,  in  Cornwall,  to  hold 
89]  from  *10th  March,  1869,  for  the  unexpired  residue  of  a  term 
of  twenty-one  years,  commencing  from  the  80th  of  December, 
1958,  at  a  rent  of  802.  per  annum,  payable  from  the  25th  March, 
1869,  quarterly,  of  which  rent  two  quarters  were  due  and 
unpaid. 

Sd  count.    For  use  and  occupation,  and  money  paid. 

Pleas :  1.  To  first  count,  denial  of  the  promise.  2.  To  second 
count,  denial  of  the  demise.  8.  To  residue,  never  indebted. 
Issue. 

The  cause  was  tried  before  Willes,  J.,  at  the  Bristol  Sunmier 
Assizes,  1871,  when  the  following  facts  were  proved : —  Edward 
Lanyon,  on  the  80th  December,  1868,  leased  Crane  Farm,  Cam- 
borne, in  Cornwall,  to  the  plaintiff,  for  seven,  fourteen,  or 
twenly-one  years,  at  the  tenant's  option,  from  Michaelmas,  1858, 
at  SOL  a  year.  The  lease  contained  a  covenant  not  to  assign, 
underlet,  or  part  with  the  possession  of  the  premises  without 
the  landlord's  written  license.  The  plaintiff  occupied  the  farm 
until  March,  1869,  when  he  agreed  with  the  defendant,  by  a 
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oaemorandum  of  agreement,  dated  10th  March,  to  sell  all  his 
interest  in  the  property  to  the  defendant,  with  the  live  and  dead 
stock,  for  a  sum  to  be  ascertained  by  valuers.  A  valuation  was 
made  accordingly,  and  the  sum  arrived  at  was  paid  by  the  de- 
fendant, who  entered  into  occupation,  under  the  agreement  at 
the  beginning  of  May.  The  memorandum  of  agreement  was 
liot  under  seal,  and  was  silent  as  to  who  was  to  pay  rent;  and 
the  landlord's  written  license  was  never  obtained.  The  £Sa<ct  of 
the  defendant's  occupation,  was  known  to  him,  and  not  objected 
to ;  but  the  defendant  was  never  accepted  as  his  tenant,  and 
paid  the  rent  reserved  during  the  time  he  occupied  to  Lanyon's 
agent,  for  the  plaintiff,  taking  receipts  made  out  to  the  plaintLSl 
d^Lt  ^chaelmas,  1870,  the  defendant  quitted  the  farm,  having 
givejci  to  Lanyon,  but  not  to  the  plaintiff,  a  notice  to  quit  in  the 
March  previous,  which  he  insisted  put  an  end  to  his  liability. 
If  the  defendant  had  thought  proper,  he  might  have  occupied 
the  land  from  Michaelmas,  1870,  to  March,  1871,  but  he  did  not\ 
in  fSEict  do  so.  It  was  left  empty  during  that  period.  Up  to 
Michaelmas  he  had  all  the  benefit  that  could  be  got  out  of  the 
land.  The  plaintiff  having  paid  40^.  to  Lanyon  for  rent  accru- 
ing from  Michaelmas,  1870,  to  March,  1871,  no\7  sought  to  re- 
cover that  amount  from  the  defendant.  A  verdict  was  entered 
upon  these  iAQia  for  the  plaintiff^  *with  leave  reserved  to  [90 
move  to  enter  a  verdict  for  the  defendant  A  rule  was  after- 
wards obtained  accordingly,  on  the  ground  that  the  defendant 
was  not  assignee  of  the  pkdntiff,  and  even  if  assignee,  was  not 
liable  to  pay  rent,  there  being  no  express  or  implied  contract 
of  indemnity. 

Jan.  28.  A.  Charles,  (JT.  T.  dole,  Q.C.,  with  him)  showed 
cause.  The  defendant  occupied  until  Michaelmas,  1870,  and 
might  have  gone  on  occupying.  He  never  terminated  his  oc- 
cupation legally,  his  notice  to  quit  being  bad,  given  as  it  was 
to  the  wrong  person,  and  for  the  wrong  quarter  day.  Under 
these  circumstances  there  is  an  implied  indemnity  towards  the 
plaintiff,  arising  from  the  defendant's  acceptance  of  the  estate. 
It  is  this  which  charges  him,  and  not  the  execution  by  him  of 
a  deed :  Bumett  v.  Lynch  Q).    If  there  had  been  a  regular  assign- 
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ment  to  him,  he  would  certainly  have  been  liable  until  he  had  by 
assignment  o^er  or  otherwise  divested  himself  of  the  estate.  It 
can  make  no  difference,  quoad  the  plaintiff,  that  there  was  no 
regular  assignment  The  defendant  accepted  the  estate,  such 
as  it  was,  and  was  not  disturbed  by  Lanyon,  who  did  not  object 
to  his  being  there,  although  he  withheld  his  written  license. 
But,  secondly,  the  plaintiff  is  entitled  to  recover  as  the  defend- 
ant's landlord.  The  defendant  originally  entered  under  the 
equitable  assignment,  but  he  remained  long  after  he  knew  that 
the  assignment  could  not,  for  want  of  the  landlord's  license,  be 
legally  perfected.  He  was  therefore  an  occupier  under  a  sale 
which  had  gone  off,  and  tenant  at  will  to  the  proposed  vendor : 
Howard  v.  Shaw  (*).  Then,  by  paying  rent  to  the  plaintiff 
which  in  effect  he  did  by  paying  Lanyon  for  him,  this  tenancy 
at  will  became  a  tenancy  from  year  to  year,  terminable  at  the 
March  quarter.  He  was  therefore  liable  either  under  the  second 
^  or  third  counts.  He  had  given  an  insufficient  notice  to  quit, 
and  continued  responsible  for  the  rent.  Moreover,  he  had  re- 
ceived the  whole  benefit  of  the  firm  up  to  Michaelmas,  and  had 
the  opportunity  of  continuing  his  occupation  if  he  had  pleased. 
Constructively,  if  not  actually,  he  was  in  occupation  until  March, 
1871. 

Lopea^  Q.  (7.,  in  support  of  the  rule.  There  can  be  no  implied 
91]  *indemnity,  at  all  events  beyond  the  period  during  which 
the  defendant  actually  occupied  the  premises:  Wolveridge  v. 
Steward  (*).  Assignment  over  would  have  freed  him  from  liability. 
Here  through  the  plaintiff's  failure  to  obtain  his  landlord's  as- 
sent, the  defendant  had  no  estate  to  assign,  but  giving  up  pos- 
session must  be  treated  as  equivalent  to  assignment  With 
regard  to  the  second  and  third  counts,  no  relation  of  landlord 
and  tenant  ever  existed  between  the  plaintiff  and  defendant 
The  defendant  occupied  under  the  agreement  of  10th  March, 
1869,  by  which  he  expected  to  become  absolute  assignee  of  the 
term.  The  negotiation  never  definitely  went  off,  but  from  first 
to  last  the  assent  of  the  landlord  was  hoped  for  by  both  parties. 
But  even  assuming  a  tenancy,  it  never  was  from  year  to  year. 
The  payment  to  Lanyon  cannot,  except  by  a  forced  construction, 
be  treated  as  a  payment  to  the  plaintiff  of  rent    Lastly,  there 
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was  no  occupatioii  after  Michaelmas  sufficient  to  charge  the  de- 
fendant on  the  third  count. 

Cwr.  ado.  wU* 

Jan.  25.  Bramwell,  B.  I  think  this  role  should  be  made 
absolute.  The  case  has  been  put  before  us  on  behalf  of  the 
plaintiff  on  two  grounds,  but  in  my  opinion  both  fail.  First  it 
is  urged  that  under  the  circumstances  of  the  case  there  was  an 
implied  promise  on  the  part  of  the  defencbnt  to  indemnify  the 
phdntiff  against  the  half-year's  rent,  from  September,  1870,  to 
March,  1871,  which  he  has  had  to  pay  to  Lanyon,  his  landlord. 
But  I  cannot  assent  to  this  view.  The  bargain  between  the 
parties  was  that  a  regular  assignment  of  the  term  should  be 
executed.  This  was  never  done,  because  the  landlord's  license 
which  was  required  could  not  be  obtained,  and,  so  £ar,  the  con- 
sideration for  the  defendant's  promise  fiedled.  It  is  also  suggested 
that  although  no  valid  legal  assigment  was  ever  obtsdned,  there 
there  is  an  implied  obligation  on  the  defendant,  arising  from 
his  entering  upon  and  remaining  to  enjoy  and  use  the  &rm. 
Kow,  I  am  by  no  means  sure  that  any  such  promise  could  be 
implied  by  law,  even  during  the  period  of  the  defendant's  actual 
occupation.  For  he  might  well  say,  ^^  I  was  entitled,  under  my 
agreement,  not  only  to  possession  of  the  fitrm,  but  to  a  valid 
"^assignment  of  the  plaintiff's  lease ;  and  not  having  obtained  [92 
such  an  asdgnment  through  the  plaintiff's  de&ult  —  for  it  was 
his  duty  to  get  his  landlord's  license  —  no  promise  to  indenmify 
my  intended  vendor  against  rent  he  was  liable  to  pay  can  be 
implied  from  the  circumstance  of  my  hhving  occupied  as  his 
licensee."  However  this  may  be,  I  think  it  clear  that  in  this 
case  there  was  no  implied  indemnity  as  regard^  the  rent  now 
sought  to  be  recovered.  For  that  accrued  after  the  defendant's 
actual  occupation  had  ceased. 

Then  it  was  contended,  secondly,  that  the  fiircts  established  a 
tenancy  from  year  to  year  between  the  plaintiff  and  the  de- 
fendant, and  the  argument  was  put  thus :  that  the  defendant 
was  in  possession  lawfully,  and  with  the  plaintiff's  license,  and 
that  therefore  he  was  "  tenant"  to  the  plaintiff.  Further,  that 
rent  having  been  paid  to  Lanyon,  by  the  defendant  for  the 
plaintiff,  this,  in  effect,  was  rent  paid  to  the  plaintiff,  and  thus, 
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being  a  tenant,  the  defendant,  had  become  a  tenant  from  year 
to  year  to  the  plaintiff.  But  this  is  certainly  what  neither  of 
the  parties  contemplated ;  and  I  do  not  think,  from  the  facts 
before  ns,  we  can  properly  infer  the  existence  of  a  yearly  ten- 
ancy. It  is  true  that  the  defendant  was  lawftiUy  in  possesedon. 
Lanyon  could  not  have  maintained  trespass  against  him,  nor 
could  the  plaintiff;  but  it  does  not  follow  that  there  was  any 
tenancy;  and  looking  at  the' way  in  which  the  defendant  came 
in,  and  the  circumstuices  under  which  he  stopped  in,  I  conclude 
that  no  relation  of  landlord  and  tenant  ever  was  created;  or,  if 
there  was,  that  the  defendant's  occupation  waa  such  as  he  was 
not  bound  to  pay  for.  I  am  confirmed  in  this  view  by  the  ex- 
pressions used  by  Parke,  B.,  in  Howard  v.  Shaw  (^),  where  he 
says  that  the  defendant,  who  had  entered  under  a  contract  of 
purchase,  was  not  bound  to  pay  a  compensation  for  the  occupa- 
tion of  the  land  while  the  agreement  under  which  he  entered 
existed,  because  the  contract  showed  that  he  was  to  occupy 
without  compensation,  although  he  might  have  been  a  tenant 
at  will  until  the  conveyance  was  executed.  In  this  case,  how- 
ever, I  am  unable  to  see  any  evidence  of  a  tenancy  to  the 
plaintiff,  or  of  any  payment  of  rent  to  him  so  as  to  make  the  de- 
fendant a  yearly  tenant  The  defendant  paid  Lanyon,  as  it 
93]  seems  to  me,  in  the  expectation  *that  he  would  become, 
or  in  the  belief  that  he  was,  a  regular  assignee  of  the  plaintiff 
The  ori^nal  contract  never  went  off.  If  it  had,  and  if  the  parties 
had  formally  treated  it  as  at  an  end,  the  case  might  have  been 
different  But  nothing  of  the  kind  happened ;  the  contract  re- 
mained imperfect,  be6ause  the  landlord's  license  could^  not  be 
obtained.  Still,  neither  plaintiff  nor  defendant  regarded  it  as 
completely  off.  Indeed,  both  seem  to  me  to  have  continued  to 
act  upon  it ;  hoping,  probably,  that  sooner  or  later  the  land- 
lord would  give  his  license.  This  being  so,  I  am  of  opinion 
that  there  was  no  tenancy  between  .the  parties,  and  that,  for  the 
reasons  already  given,  there  was  no  implied  promise  to  indem- 
nify the  plaintiff  in  respect,  at  all  events,  of  rent  accruing  due 
after  the  defendant's  actual  occupation  had  ceased. 

Martin,  B.    I  am  of  the  same  opinion.    Both  parties  seem 
to  have  treated  the  agreement  of  the  10th  of  March,  1869,  as  an 
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actual  assignment,  althoagh  it  wm  invalid,  not  being  under  seal, 
and  I  think  both  intended  that  the  defendant  should  occupy  the 
&nn  during  the  remainder  of  the  term,  paying  the  reserved  rent 
to  the  landlord.  This  being  the  real  intention  of  both  the  plaint- 
iff and  defendant,  I  should  have  been  prepared  to  hold  that  the 
defendant  was  bound  to  indemnify  the  plaintiff  against  this  rent, 
were  it  not  for  the  case  of  Wolveridge  v.  Steward  Q) ;  according 
to  whicdi,  it  appears  that  his  liabiUly  must  be  limited  to  the 
period  during  which  he  occupied  as  assignee.  Itiwas  there 
laid  down  that  an  assignee  was  not  liable  for  rent  accruing  due 
after  he  had  assigned  over  to  another  person,  but  only  during 
the  period  of  his  actual  possession.  But  the  rent  now  sued  for 
accrued  after  the  defendant  had  ceased  to  occupy,  and  on  the 
principle  of  the  case  referred  to,  therefore,  I  do  not  think  he 
can  recover  on  the  first  count  of  the  declaration. 

Airain,  the  defendant's  case  fails  on  the  other  counts.  There 
is  Xn  the  fectB,  enough  to  warrant  ns  in  holding  that  the 
relationship  of  landlord  and  tenant  was  ever  established  between 
the  pl^tiff  and  defendant  Nor  can  the  plaintiff  recover  for 
money  paid,  for  the  money  was  paid  primarily  on  his  own,  and 
not  on  the  defendant's  account  He  was  himself  liable  to  Lan- 
yon,  and  the  defendant's  '*'liabili1y,  if  it  had  existed,  would  [94 
have  been  by  way  of  indemnity  only. 

PiGOTT,  B.  I  also  think  the  rule  should  be  made  absolute. 
The  defendant  entered  and  occupied  the  land  under  an  agree- 
ment which  was  not  in  itself  a  valid  assignment  There  can  be 
no  doubt,  however,  either  that  he  thought  it  was  valid,  or  at 
any  rate  expected  at  some  time  to  have  it  made  valid.  This 
expectation,  owing  to  the  landlord's  revising  his  license,  was 
never  fulfilled,  and  therefore  the  defendant  did  not  get  what  he 
had  bargained  for.  Then  in  September,  1870,  he  throws  up 
both  land  and  contract,  and  cannot,  in  my  opinion,  be  made 
liable  on  an  implied  promise  to  indemnify  the  plaintiff  against 
rent  accruing  after  that  date.  As  to  the  second  point,  I  do  not 
think  any  relation  of  landlord  and  tenant  ever  existed  between 
the  parties.  Certainly  none  such  was  ever  intended.  The  de* 
fendant  would  seem  to  have  thought  he  had  become  Lanyon's 
tenant    He  was  never  the  plaintiff's  tenant,  but  merely  con- 
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tinued  to  occupy,  with  the  plaintiff's  permission,  pending  the 

negotiations  for  a  regular  assignment,  which  do  not  appear  ever 

to  have  come  definitely  to  an  end. 

Rvle  absolute. 

Attorneys  for  plaintiff:  Gregory  ^  BawcUffeSj  far  Benson  ^  M- 
leisony  BristoL 
Attorneys  for  defendant:  PticCy  BoUon^  ^  Mder,  for  DcaM^ 

Bristol.      # 


Feb.  1, 1872. 

96]  *[^  ^^B  EXCHEQUEB  CHAMBER.] 

«  Law  Reporte,  7  Exchequer  Reports,  96. 

BURBOWS  V.  THE  MaRCH  GaS  AND   CoKB  CoMPAN# 

J)amage8—Bemaienes8'~If^ury  resuMng  from  Two  Independent  Caueee — 
Negligence — Breach  of  Contract  or  Duty — Measure  of  Damagee, 

The  defend&nta,  a  gas  oompany,  contracted  to  supply  the  plaintiff  with  a  proper 
service  pipe  to  convey  gas  from  the  main  outside  to  a  meter  inside  his  premises. 
Gas  escaped  from  the  pipe  laid  down  under  the  contract  into  the  plaintiff's  shop. 
The  servant  of  a  gasfitter  employed  by  the  plaintiff  happened  to  be  at  work  in 
another  room  at  the  time  of  the  escai>e,  and  went  into  the  shop  upon  hearing  of 
it  with  a  view  of  finding  out  its  cause.  He  was  carrying  a  lighted  candle  in  his 
hand,  and  immediately  on  entering  the  shop  an  explosion  took  place,  doing  damage 
to  the  plaintiff's  stock  and  premises.  On  the  trial  of  an  action  against  the  de- 
fendants for  their  breach  of  contract  in  not  supplying  a  prefer  service  pipe,  the 
juiy  found,  first,  that  the  escape  of  gas  was  occasioned  by  a  defect  in  the  pipe, 
and  that  that  defect  existed  in  the  pipe  when  supplied ;  and,  secondly,  that  there 
was  negligence  on  the  part  of  the  gasfitter's  servant  in  canylng  a  lighted  candle. 
trx>on  these  findings : — 

Hdd,  affirming  the  judgment  of  the  Court  below,  that  the  plaintiff  was  entitled 
to  recover,  and  that  the  defendants  were  not  relieved  from  liability  by  the  negli- 
gent act  of  the  gasfitter's  servant. 

Appeal  by  the  defendants  from  a  decision  of  the  Court  of  Ex- 
chequer discharging  a  rule  to  enter  a  verdict  for  them. 

The  pleadings  and  facts  are  fiiUy  stated  in  the  report  of  the 
case  in  the  court  below  f ). 

P)  Law  Rep.,  5  Ex.,  67, 
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.  (yMaJkyy  Q.C.  {W.  Graham  with  him),  for  the  defendants, 
contended,  first,  that  the  negligence  of  Sharratt,  the  gasfitter^s 
servant,  deprived  the  plaintiff  of  his  right  to  recover.  Sharratt 
was  not  actually  in  the  plaintiff's  service,  hut  he  was  in  a  posi- 
tion  equivalent  to  service,  and  his  conduct  amounted  to  contri- 
butory negligence  in  the  plaintiff.  And,  secondly,  that  the 
verdict  should  at  any  rate  be  for  nominal  damages  only. 

[He  cited,  in  addition  to  the  cases  referred  to  below,  Harriscn 
V.  Oreai  Northern  By.  Co.  (^) ;  Thorogood  v.  Bryan  (*).] 

HMer,  Q.  C  {Mereweiher  with  him),  for  the  plaintiff,  was  not 
called  on. 

CocKBURN,  C.J.  We  are  all  of  opinion  that  the  judgment 
should  be  affirmed.  The  action  is  not  for  negligence  in  its  ordi- 
nary sense,  but  for  the  breach  of  a  contract  whereby  the  de- 
fendants *promised  to  supply  the  plaintiff  with  a  proper  and  [97 
sufficient  service  pipe  from  their  mains  to  a  gas  meter  within  his 
premises;  and  the  question  is,  whether  there  has  been  a  breach 
of  this  contract  There  can  be  no  doubt  that  there  has  been  a 
breach.  The  contract  was  not  to  supply  a  pipe  which  might, 
perhaps,  be  defective  until  it  was  tested,  but  to  supply  a  pipe 
reasonably  sufficient  for  the  purpose  for  which  it  was  to  be  used. 
The  defendants  fiuled  to  do  so.  The  pipe  they  supplied  was 
defective,  and  the  consequence — the  natural  and  necessary 
consequence  —  was  that  the  gas  escaped,  and  having  so  escaped, 
a  further  natural  consequence  was  that  an  accident  might  be 
expected  to  result  Kow,  what  can  the  defendants  allege  in 
defence.  As  I  understand  their  contention,  it  is  that,  because 
the  explosion  which  actually  happened  was  immediately  caused 
by  the  gasfitter  employed  by  the  plaintiff  to  test  the  pipe  neg- 
ligently using  a  lighted  candle  whilst  he  was  trying  to  discover 
.  whether  the  pipe  was  faulty  or  not,  they  are  exonerated.  It  is 
true,  indeed,  the  jury  found  this  man  waa  guilly  of  negligence ; 
but  his  negligence  was  not  the  plaintiff's.  Neither  he  nor  Bates, 
his  master,  were  in  the  plaintiff's  employment,  but  were  inde- 
pendent tradesmen.  But  where  a  person  employs  one  man  to 
furnish  materials,  and  another  to  do  work  with  these  materials, 
I  cannot  think  that,  because  the  second  man  is  guilty  of  negli- 
gence, the  first  is  not  to  be  liable  if  the  materials  supplied  by  him 

0)  3  H.  &  C,  231 ;  33  L.  J.  (Ex.),  286.       O  8  C  B.,  115. 
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were  not  according  to  contract    But  tiiat  is  wh^t  the  defen^-  ■- 
'  ants  must  contend  for  in  this  case. 

■ 

They  appear  to  me  to  be  liable  upon  another  ground.  They 
ought  to  have  taken  care^  before  laying  gas  on^  that  the  appara- 
tus of  which  this  pipe  was  a  part  was  safe  and  sujBicient  They 
have  thus  been  guilty  of  a  double  default — first,  in  supplying  a 
defective  pipe ;  and  secondly,  in  sending  gas  through  it  in  quan- 
tities calculated  to  produce  the  catastrophe  which  occurred.  The 
escape  of  gas  was  the  direct  consequence  of  their  breach  of  con- 
tract, and  was  necessarily  dangerous.  The  action  is  therefore 
maintainable,  and  the  plaintiff  is  entitled  to  recover  substantial 
damages. 

WiLLBS,  Blackburn,  Mbllor,  Bbbtt,  and  Gbovb,  JJ.,  con- 
curred. 

Attorneys  for  plaintiff:  Chester  ^  Urquhari. 
Attorney  for  defendants :  Meredith. 

To  same  effect  see  Lcmnen  y.  AUxmy  gae  escapeB  in  the  streets  instead  of  a 
OoB  Light  Company,  46  Barb.,  264 ;  44  house,  see  ffcUy  v.  Bogkm  Qa%  LigJU 
K.  Y.,  4)59.    In  Massachnselts  where  the    Oompan^,  8  Gray,  128. 


Feb.  1, 1873. 
98]  *[^  ^HB  BXCHBQUBB  OHAMBBB.] 

Oastlb  and  another  v.  Platpord. 

Law  Reports,  7  Exchequer,  98. 

Vendor  cmd  Pturchcuer — Condition  Precedent — Beceipt  of  BiXU  of  Lading — 
DeUfBery  of  Cargo — Agreement  that  Purchaser  aAoft  bear  Bisks  and  Dangers 
of  the  Seas, 

The  plaintiffci  agreed  with  the  defendant  to  ship  on  board  a  vessel  a  cargo  of 
fresh-water  ice,  and  to  desfMitch  the  vessel  with  all  speed  to  any  ordered  port  in 
the  United  Kingdom,  "the  vendors  forwarding  bills  of  lading  to  the  pardbas«r, 
and  upon  receipt  thereof,  the  purchaser  takes  upon  himself  all  risks  and  dangers 
of  the  seas  ;*'  and  the  defendant  agreed  to  buy  and  receive  the  ice  on  its  arrival, 
and  pay  for  it  in  cash  on  delivery,  at  the  rate  of  208.  a  ton  of  20  cwt.,  weighed  on 
board  during  delivery.    The  vessel  was  lost  during  the  voyage  by  risks  and 
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daagen  of  the  bmb,  witfdn  the  mewiiiig  of  the  agreement*  and  after  the  receipt 
bj  the  defendant  of  the  bilhi  of  ladmg.  The  plaintiflh  haying  bzovght  an  action 
against  the  defendant  to  recover  the  yalne  of  the  cargo : — 

HM^  reversing  the  Judgment  of  the  Court  below,  that  the  plalntUBi  were 
entitled  to  recover. 

Er&os  from  the  decision  of  the  Court  of  Exchequer  in  favor 
of  the  defendant  on  cross-demurrers  to  declaration  and  plea  (^). 

The  case  was  argued  by  PkUbrick  for  the  plaintiffs,  and  LitUer 
for  the  defendant  In  addition  to  the  authorities  referred  to  in 
the  court  below,  Taylor  v.  CaldweU  (')  was  cited. 

fWiLLES,  J.,  also  referred  to  Ahxcmder  v*  Oardner  (*),  and 
Fraganjo  v.  L(mg  (*),  as  being  in  £Eivor  of  the  plaintiff's  contention.] 

GooKBURN,  G.J.  In  my  opinion  our  judgment  should  be  in 
fitvor  of  the  plaintiff.  I  am  much  disposed  to  think,  though  it 
is  not  necessary  to  decide  it,  that  the  effect  of  this  contract  was, 
that  from  the  moment  the  cargo  was  shipped,  and  the  bill  of 
lading  delivered  to  the  defendant,  the  property  passed.  I  am 
confirmed  in  that  opinion  by  the  fisu^  that  the  parties  introduced 
the  clause  upon  which  this  dispute  has  arisen,  and  upon  which 
the  present  question  turns,  namely,  that  from  the  moment  the 
bills  of  lading  were  delivered  to  the' defendant,  he  should  take 
*upon  himself  all  the  risks  and  perils  attendant  upon  the  [99 
conveying  of  the  cargo  by  sea  to  the  port  of  its  destination.  It 
seems  to  me  that  when  one  person  says  to  another,  ^^  I  will  ship 
the  cargo  upon  your  account  and  hand  you  the  bills  of  lading, 
(which  are  the  indicia  of  the  property),  and  ^ve  you  the  con- 
trol of  it,  and  you  are  from  that  moment  to  undertake  all  the 
risks  attendant  upon  its  transfer  by  sea ;"  it  is  very  strong  evi- 
dence that  it  was  intended  by  the  parties  that  the  property  in 
the  cargo,  with  all  its  risks,  should  pass.  However,  I  do  not 
think  it  necessary  to  decide  the  case  upon  that  ground  —  I  put 
it  only  alternatively.  If  that  is  not  the  const^action  of  the 
contract,  I  think  the  true  one  is  this  :  "  If  you,  the  sellers,  will 
undertake  to  s}iip  me  a  cargo  of  ice,  and  to  forward  it  by  a 
given  vessel  to  London,  and  hand  me  the  bill  of  lading,  so  that 
I  may  have  the  control  over  the  cargo,  and  the  distribution  of 
it,  I  will  engage,  when  it  arrives,  to  pay  you  according  to  what 

0)  Law  Bop.,  6  Ex.,  166,  where  the       O  3  B.  ft  S.,  826 ;  82  L.  J.  (Q.  B.),  164. 
pleadings  are  set  oat  at  length.  O  ^  ^^<  ^-  ^'»  ^^1- 

04B.&C.,219. 
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may  be  its  valne ;  and  if,  in  the  meantime,  while  it  iB  upon  the  t 
seas,  it  shall  perish  through  the  perils  of  the  seas,  I  will  under- 
take to  pay  you  for  it  according  to  what  may  be  estimated  to 
have  been  its  fedr  value  at  the  time  of  going  down."  That  1/ 
take  to  be  the  construction  of  the  contract,  and  I  do  not  think 
it  was  intended  to  make  the  stipulation  that  the  cargo  should 
be  at  the  risk  of  the  purchaser  contingent  upon  the  fact  of  the 
goods  arriving  or  not  in  this  country,  which  is  the  proposition 
contended  for  on  the  part  of  the  defendant. 

If  the  first  construction  that  I  have  been  disposed  to  put  upon 
this  contract  is  right,  then,  the  property  having  passed,  the  stipu- 
lation as  to  time  and  mode  of  payment  seems  to  have  been 
put  in  merely  with  regard  to  the  measure  of  price ;  but,  as  I 
have  observed,  I  do  not  think  it  necessary  to  rest  my  view  of 
the  case  upon  that  construction  of  the  contract,  although  I 
entertain  a  strong  opinion  about  it  It  is  enough  that  the  con- 
tract is  such  as  would  be  consistent  with  the  second  construc- 
tion, namely,  that  the  defendant  undertook,  that  if  the  cargo 
should  be  shipped  and  the  biils  of  lading  transferred  to  him,  he 
would  pay  for  it  according  to  a  certain  rate ;  and  if  it  perished, 
he  would  pay  for  it  according  to  what  might  be  a  fair  estima- 
tion of  its  value  at  the  time  it  went  down. 

WiLLBS,  J.,  concurred. 

100]  ^Blaoeburk,  J.  My  impression  is,  if  it  were  necessary  to 
decide  it  now,  that  the  effect  of  this  contract  is  that  the  properly 
passed ;  but  I  think  it  is  unnecessary  to  decide  the  matter. 
The  parties  in  this  case  have  agreed,  whether  the  property 
passed  or  not,  that  the  purchaser  should,  from  the  time  be  re- 
ceived the  bills  of  lading,  take  upon  himself  all  risks  and  dangers 
of  the  seas  ;  and,  according  to  Mr.  Littler's  construction,  I  do 
not  see  what'risk  he  took  upon  himself  at  all,  unless  it  was 
this  —  that  he  said,  ^^  If  the  property  perishes  by  the  dangers 
of  the  seas,  I  shall  take  the  risk  of  having  lost  the  property, 
whether  it  be  mine  or  not" 

The  difficulty  in  the  court  below  arose  in  reference  to  the 
alteration  of  the  time  of  payment  TSo  doubt  it  was  afterwards 
provided  that  payment  should  be  made  on  the  ship's  arrival 
and  according  to  what  was  delivered.    TSow  here,  the  ship  and 
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cargo  have  gone  to  the  bottom  of  the  sea ;  bnt  in  the  cases  of 
Alexander  v.  Oardner  (*),  and  Fragano  v.  Lang  ("),  it  was  held, 
that  if  the  property  did  perish  before  the  time  for  payment 
came,  the  time  being  dependent  upon  delivery,  and  if  the  deli- 
very was  prevented  by  the  destruction  of  titie  property,  the 
purchaser  was  to  pay  an  equivalent  sum.  In  the  present  case, 
when  the  ship  went  down  there  would  be  so  much  ice  on 
board,  and,  in  all  probability,  upon  an  ordinary  voyage  so  much 
would  have  melted ;  and  what  the  defendant  has  taken  upon 
himself  to  pay  is  the  amount  which,  in  all  probability,  would 
have  been  payable  for  the  ice.  It  would  be  the  same  amount  as 
on  an  open  insurance ;  and,  doubtless,-  the  merchants,  in  insert- 
ing this  clause,  were  considering  who  were  to  pay  the  premiums 
of  insurance  for  insuring  the  cargo,  and  the  defendant  seems 
to  have  said,  ^^  As  soon  as  the  bills  of  lading  come  to  me,  I  will 
pay  the  premiums,  or  stand  my  own  insurer."  I  am,  therefore, 
of  opinion  that  the  judgment  below  should  be  reversed. 

Mbllob,  Bbbtt,  and  Gbovb,  JJ.,  concurred. 

Judgment  reversed. 

Attorneys  for  plaintiffs ;  JOundey  f  LumUy. 
Attorney  for  defendant :  E.  C.  MarUy. 


Feb.  8, 1873. 
*[IN  THE^BXCHEQUEB  OHAHBEB.]  [IQl 

MouLE  V.  Gabbett  and  others. 

Law  Reports,  7  Exchequer,  101. 

Amtgnment  qfLetue — lAabGiUy  qftUHmate  AsHgnee  to  indemnify  original  Lessee 

itgainat  Breach  ofChwnant. 

An  asfligiiee  of  a  lease  hj  mesne  assignments  is  under  an  obligation  to  indemnify 
the  original  lessee  against  breaches  of  covenant  in  the  lease,  committed  during 
the  continuance  of  his  own  tenancy ;  and  that  obligation  is  not  affected  by  the 
ooyenants  which  the  assignee  may  have  made  with  his  immediate  assignor. 

The  plaintiff  was  lessee  of  certadn  premises  under  a  lease  containing  a  covenant 
to  keep  in  repair.    He  assigned  the  lease  to  B.,  who  assigned  it  to  the  defendants. 

0)  1  Bing.  N:  C,  671.  O  4  B.  &  C,  219. 


208  OOUBT  OF  EXCHEQUER.  [Ii.  B. 


1879  Moole  ▼.  Gkmtt. 


The  aarignment  from  the  plaintiff  to  B.,  and  fh>]n  B.  to  the  defendants,  contained 
exprees  covenants  with  the  immediate  asstgnors  respectiTely,  to  indenmiiy  them 
against  all  subsequent  breaches.  Whilst  the  defendants  were  in  possesion  they 
committed  breaches  of  the  covenant  to  keep  in  repair,  in  respect  of  which  the 
lessor  recovered  damages  from  the  plaintiff.  In  an  action  to  recover  over  these 
damages  against  the  defendants : — 

ffM,  affirming  the  judgment  of  the  Court  below,  that  the  plaintiff  was  entitled 
to  succeed. 

Appeal  from  a  decision  of  ttie  Court  of  Exchequer,  making 
absolute  a  rule  to  enter  a  verdict  for  the  plaintiff 

The  action  was  brought  by  the  original  lessee  of  certain  pre- 
mises, to  recover  from  the  defendants,  the  ultimate  assignees  of 
the  term,  a  sum  of  money  which  the  plaintiff  had  been  com- 
pelled to  pay  to  the  lessor,  in  respect  of  dilapidations  which 
occurred  during  the  tenancy  of  the  defendants. 

At  the  trial  a  verdict  was  entered  for  the  defendants,  with 
leave  to  the  plaintiff  t6  move  to  enter  a  verdict  for  him  for  75L, 
if  the  Court  should  be  of  opinion  that,  upon  the  evid^ice,  he 
was  entitled  to  succeed.  This  rule  was  obtained,  and  was,  after 
argument,  made  absolute  by  the  Court  of  Exchequer  (Channell 
and  Pigott,  BB. ;  Cleasby,  B.,  dissenting).  Q)  The  defendants 
appealed. 

The  facts  and  pleadings  are  fully  stated  in  the  report  of  the 
case  in  the  court  below. 

jB.  D.  Bennett  {Manistj/,  Q.  (7. ,  with  him),  for  the  defendants.  In 
order  to  make  a  defendant  liable  upon  a  covenant,  there  must  be 
either  privity  of  contract  or  privily  of  estate  with  the  plaintiff: 
102]  '^'Platt  on  Covenants,  p.  498.  Here  the  defendants  were 
liable  to  their  assignor  by  virtue  of  privity  of  contract,  and  to 
the  lessor  l?y  virtue  of  privity  of  estate ;  but  between  them  and 
the  plaintiff  there  is  privity  neither  of  contract  nor  of  estate. 
The  authorities  on  which  the  plaintiff  relies  are  the  dictum  in 
Wolveridge  v.  Steward  (')  and  the  case  of  Bumeii  v.  Lynch.  C) 
But  the  latter  case  differs  from  this  in  the  essential  circumstance, 
that  there  the  defendant  was  the  immediate  assignee  of  the 
plaintiff,  and  the  decision  is  founded  upo^  this  fact :  see  per 
Abbott,  C.  J.,  and  Bayley,  J.  0 

[Blackburn,  J.    That  certainly  cannot  be  said  of  the  judg- 

0)  Law  Rep.,  6  Ex.,  182.  (•)  5  B.  &  C,  589. 

O  1  C.  &  M.,  at  p. '659.  (*)  6  B.  &  C,  at  pp.  601, 604. 
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ments  of  Holroyd  and  Littledale,  JJ.  Q) ;  and  the  reasoning  of 
all  the  judgments  is  quite  as  applicable  where  the  defendant 
takes  from  the  plaintiff  through  mesne  assignments  as  where  he 
takes  directly.] 

The  reasoning  would  also  apply  to  the  case  of  an  under-lessee* 

[Blackburn,  J.  No;  f>ecause  the  under-lessee  has  never 
come  under  any  obligation  to  the  lessor ;  but  here  the  defendant, 
by  taking  the  same  estate  which  the  plaintiff  had,  has  become 
liable  to  the  same  obligation.] 

It  was  for  the  plaintiff  to  protect  himself  by  taking  pfoper 
covenants  from  his  assignee;  and  he  has  in  &ct  taken  such 
covenants  from  Bartley. 

[Blackburn,  J.  That  is  a  very  imperfect  remedy ;  the  imme- 
diate assignee  may  become  bankrupt] 

If  the  plaintifi*'s  contention  is  well  founded  an  ultimate  as- 
signee might  become  liable,  who  had  expressly  entered  into 
limited  covenants  with  his  assignor. 

[Blackburn,  J.  Why  not  ?  How  can  he  alter  his  obligation 
to  tiie  lessee  by  his  contract  with  another  person  ?  He  cannot 
protect  himself  from  liability  to  the  lessor ;  why  should  he  any 
tl^e  more  be  able  to  protect  himself  from  liability  to  the  lessee  ?] 

To  maintain  the  plaintiff's  claim  it  must  be  shown  that  he  is 
surety  for  the  Qefendants ;  that  is  the  ground  on  which  it  is  put 
in  the  dictum  in  Wdveridge  v.  leeward.  (*)  But  his  position  is 
not  that  of  surety,  for  he  is  the  person  originally  liable  to  the 
lessor. 

*[WiLLB8,J.  Nevertheless  he  comes  within  the  general  [103 
principle,  that  where  two  persons  are  under  an  obligation  to 
the  same  performance,  though  by  different  instruments,  if  both 
share  the  benefit  which  forms  the  consideration  they  must  divide 
the  burden ;  if  one  only  gets  the  benefit  he  must  bear  the  whole : 
Ikring  v.  Earl  of  Winehilsea.  (') 

Blackburn,  J.  Humble  v.  LangsUm  (^)  was  later  than.  Wolve- 
ridge  v.  Steward  (^,  and  it  therefore  adds  weight  to  the  dictum  in 
the  latter  case,  especially  as  Parke,  B.,  who  delivered  the  judg- 
ment in  HumbU  v.  LcmgsUm  (^  was  a  member  of  the  Court  which 
decided  Wolveridge  v.  Steward.  (")] 

O  6  B.  &  C,  at  pp.  606, 608.  O  3  B.  &  P.,  370. 

O  1  C.  &  M.,  at  p.  659.  O  7  M.  &  W.,  517. 

O  1  C.  &  M.,  644. 
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.  I  ■  1. 1  ■     ■ 

OoUy  Q.  C.  {Merewether  with  him),  for  the  plaintiff,  cited  PenJUy 
V.  Watts  Q)  and  Neale  v.  Wyllie.  (*)    [He  was  stopped.] 

CooEBURN,  G.J.  I  am  of  opinion  that  the  judgment  of  the 
Court  of  Exchequer  is  right,  and  that  it  must  be  affirmed.  The 
defendants  are  the  ultimate  assignees  of  a  lease,  and  the  plaintiff, 
who  is  suing  them  for  indemnity  against  the  consequence  of 
a  breach  of  a  covenant  contained  in  that  lease,  is  the  original 
lessee.  There  is  no  doubt  that  the  breach  of  covenant  is  one 
in  reipect  of  which  the  defendants,  as  such  assignees,  are  liable 
to  the  lessor,  and  that  they  have  acquired  by  virtue  of  mesne 
assignments  the  same  estate  which  the  plaintiff  originally  took. 
And  I  think  that  taking  this  estate  from  the  assignee  of  the 
plaintiff,  their  own  immediate  assignor,  they  must  be  taken  to 
have  acquired  it,  subject  to  the  discharge  of  all  the  liabilities 
which  the  possesion  of  that  estate  imposed  on  them  under  the 
terms  of  the  original  lease,  not  merely  as  regards  the  immediate 
assignor,  but  as  regards  the  original  lessee. 

Another  ground  on  which  the  judgment  below  may  be  up- 
held, and,  as  I  think,  a  preferable  one,  is  that,  the  premises 
which  are  the  subject  of  the  lease  being  in  the  possession  of  the 
defendants  as  ultimate  assignees,  they  were  the  parties  whose 
duty  it  was  to  perform  the  covenants  which  Wfere  to  be  per- 
formed upon  and  in  respect  of  those  premises.  It  was  their 
104]  immediate  duty  to  keep  *in  repair,  and  by  their  de£Eiult 
the  lessee,  though  he  had  parted  with  the  estate,  became  liable 
to  make  good  to  the  lessor  the  conditions  of  the  lease.  The 
damage  therefore  arises  through  their  default,  and  the  general 
proposition  applicable  to  such  a  case  as  the  present  is,  that  where 
one  person  is  compelled  to  pay  damages  by  the  legal  default  of 
another,  he  is  entitled  to  recover  from  tiie  person  by  whose 
de&ult  the  damage  was  occasioned  the  sum  so  paid.  This 
doctrine,  as  applicable  to  cases  like  the  present,  is  well  stated 
by  Mr.  Leake  in  his  work  on  Contracts,  p.  41 :  "  Where  the 
plaintiff  has  been  compelled  by  law  to  pay,  or,  being  compella- 
ble by  law,  has  paid  money  which  the  defendant  was  ultimately 
liable  to  pay,  so  that  the  latter  obtains  the  benefit  of  the  pay- 
ment by  the  discharge  of  his  liability ;  underf  uch  circumstances 
the  defendant  is  held  indebted  to  the  plaintiff  in  the  amount" 

e)  7  M.  &  W.,  601,  608.  O  »  B.  &  C,  533. 
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Whether  the  liability  is  put  on  the  ground  of  an  implied  eon- 
tract,  or  of  an  obligation  imposed  by  law,  is  a  matter  of  indiffe- 
rence :  it  is  such  a  duty  as  the  law  will  enforce.  The  lessee 
has  been  compelled  to  make  good  an  omission  to  repair,  which 
has  arisen  entirely  from  the  defiiult  of  the  defendants,  and  the 
defendants  are  therefore  liable  to  reimburse  him. 

WiLLBS,  J.  I  am  of  the  same  opinion,  on  the  ground  that 
where  a  party  is  liable  at  law  by  immediate  privity  of  contract 
which  contract  also  confers  a  benefit,  and  the  oblig&tion.of  the 
contract  is  common  to  him  and  to  the  defendant,  but  the  whole 
benefit  of  the  contract  is  taken  by  the  defendant ;  the  former  is 
entitled  to  be  indemnified  by  the  latter  in  respect  of  the  perform- 
ance of  the  obligation. 

Blackburn,  J.  I  am  of  the  same  opinion,  for  the  reasons 
given  by  my  Brother  Channell  in  the  court  below. 

Mellor,  Brett,  and  Grove,  JJ.,  concurred. 

Judgment  affirmed. 

Attorneys  for  plaintiff:  Robinson  ^  Preston. 
Attorney  fOr  defendant :  H.  D.  Boberts. 

An  aasignee  is  not  liable  withont    assignment.    Toumsend  v.  Sehciey,  4S 
expiesB  coTenant  for  a  breach  before  the    N.  Y.,  18. 


February  4, 5, 1873. 
*[IN  THE  EXCHEQUER  CHAMBER.]  [105 

Law  Reports,  7  Excbeqner,  106. 

Pickwell  v.  Spencer  and  Others. 

WUl  btfore  1838— i^  ginm  wUhout  Words  of  Limitation, 

By  a  win,  dated  before  1888,  the  testator  gave  lands  to  his  wife  withont  worda 
of  limitation.  He  also  made  her  execntrix  and  general  legatee.  And  (1)  he  pro- 
vided that  if  his  wife  should  marry  again,  an  inventory  should  be  taken  of  all 
the  land,  goods,  &c.,  before  mentioned  by  certain  persons,  whom  he  appointed 
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gu&rdiiuiB  of  hiB  children,  with  power  to  take  away  the  goods,  &c,  and  to  "  re- 
serve "  them  and  the  land  for  the  benefit  of  his  children,  until  the  two  yonngest 
should  have  arrived  at  an  age  capable  of  providing  for  themselves,  and  then  to 
sell  the  whole,  and  divide  the  proceeds  equally  amongst  his  surviving  children ; 
(2)  he  directed  that "  my  executrix  shall  pay  my  eldest  son  W.  P.  the  sum  of  Si. 
a  year  for  wages  so  long  as  he  shall  continue  to  labor  on  the  farm  after  my  de- 
cease:"— 

Sdd,  aflftrming  the  judgment  of  the  Court  below,  that  the  widow  took  the  fee. 

By  Cockbum,  C.J.,  Willes,  and  Grove, -J  J.,  on  the  ground  that  clause  1  ^sdosed 
an  IntentliNi  that  she  should  take  the  fee,  subject  to  the  limitation  over  on  her 
marrying  again. 

By  Blackburn,  J.,  on  the  ground  that  the  direction  to  pay  52.  a  year  to  W.  P. 
in  clause  2  enlarged  the  estate  to  a  fee. 

By  Mellor  and  Brett,  JJ.,  on  both  ground& 

Error  brought  by  the  plaintiff  upon  the  judgment  of  the 
Court  of  Exchequer  in  &vor  of  the  defendants,  on  a  special  case 
stated  in  an  action  of  ejectment  • 

The  plaintiff  claimed  copyhold  land  as  customary  heir  to  Mat- 
thew Pickwell,  who,  by  his  will  dated  the  26th  of  March,  1821, 
devised  as  follows : — "  I  give  and  bequeath  to  my  beloved  wife, 
Mary  Pickwell,  all  those  my  copyhold  closes,  which  I  have  sur- 
rendered to  the  use  of  my  will,  situate,  &c.  I  also^  give  and 
bequeath  to,  my  said  wife,  Mary  Pickwell,  all  the  land  which 
may  fell  to  the  said  closes  by  the  inclosure  of  the  High  Moor. 
Also  I  give  and  bequeath  to  my  said  wife,  Mary  Pickwell,  all 
my  money,  goods,  chattels,  and  effects,  of  what  nature  or  kind 
soever  and  wheresoever  the  same  shall  be  at  the  time  of  my  de- 
cease. And  I  do  nominate,  &c.,  my  said  wife  executrix  of  this 
my  last  will/'  The  testator  then  directed  that  "  if  my  said  wife, 
Mary  Pickwell,  marry  again,"  an  inventory  should  be  taken  of 
all  tiie  land,  goods,  &c.,  before  mentioned  by  certain  persons, 
whom  he  appointed  guardians  of  his  children,  with  power  to 
106]  t^ke  away  the  goods,  chattels,  and  *effects,  and  to  "  re- 
serve ''  them  and  the  land  for  the  benefit  of  his  children,  until 
the  two  youngest  should  have  arrived  at  an  age  capable  of  pro- 
viding for  themselves,  and  then  to  sell  the  whole  and  divide  the 
proceeds  "  equally  amongst  my  surviving  children.  It  is  also 
my  will  that  my  executrix  shall  pay  my  eldest  son,  William 
Pickwell,  the  sum  of  5L  a  year  for  wages  as  long  as  he  shall 
continue  to  labor  on  the  ferm  after  my  decease." 

The  testator  died  shortly  after  making  his  will.  In  1882 
Mary  Pickwell  sold  the  lands  in  question  to  Richard  Snow,  who 
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died  in  1857,  having  devised  them  to  trustees  for  his  wife  daring 
her  life,  ftnd  after  her  death  to  the  defendants,  as  tenants  in 
common. 

Bichard  Snow's  widow  died,  and  the  defendants  were  admitted 
in  1865. 

Mary  Pickwell  died  in  1870,  without  having  married  again. 
The  question  for  the  opinion  of  the  Court  was,  whether  Mary 
Pickwell  took  any  larger  estate  in  the  land  than  a  life  estate. 

The  Court  below  gave  judgment  for  the  defendants  (^),  and 
the  plaintiff  brought  error. 

I^ddy  Q.  C.  ^J.  J.  Aston  with  him),  for  the  plaintiff  It  can- 
not have  been  the  intention  of  the  testator  to  put  it  in  the  power 
of  his  wife  to  alienate  this  properly,  which  he  has  expressly 
limited  over  in  the  event  of  her  marriage. 

fBLAOKBURN,  J.  The  title  of  the  purchaser  would  be  a  de- 
feasible title.] 

The  evidence  of  intention  to  benefit  his  children  by  the  devise 

'  is  so  strong  that  it  cannot  be  supposed  the  testator  should  be 

willing  that  in  any  case  the  land  should  be  alienated  from  them. 

[CocKBURN,  C.  J.  But  by  your  construction  the  testator  will 
not  benefit  his  children  in  the  event  which  has  happened,  but 
will  only  benefit  his  heir. 

Grovb,  J.  In  effect  the  testator  disinherits  his  heir  if  his 
wife  marries,  but  not  if  she  dies.] 

It  is  not  necessary  for  the  plaintiff  to  show  an  intention  not 
to  confer  an  estate  in  fee  on  the  widow ;  on  the  contrary,  it  is 
for  those  claiming  under  her  to  show  an  intention  to  disinherit 
the  heir.  Two  grounds  are  relied  on  in  favor  of  the  defendants. 
'''First,  it  is  contended  that  the  limitation  over  in  the  event  [107 
of  marriage  implies  a  gift  of  the  fee  in  the  alternative  event. 
But  this  is  an  inference  only  made  where  the  one  alternative  is 
that  of  death  under  twenty-one ;  and  the  rule  is  not  extended 
to  any  other  cases:  2  Jarman  on  Wills,  8d  ed.,  p.  251.  {_Meld 
also  argued,  on  the  authority  of  Brovme  v.  Sdmmand  C),  that  a 
limitation  over  of  the  fee  to  ^^  the  trustees  for  the  benefit  of  all 
the  children,"  was  to  be  implied  upon  the  death  of  the  widow 
unmarried ;  but  the  Court  pointed  out  that  the  case  had  no 
application,  for  that  there  the  first  limitation  was  expressly  of 

Q)  Law  Rep.  6  Ex.,  100.  O  Johns.,  210. 
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an  estate  durante  viduitate ;  and  it  was  saggested  that,  even  if 
it  applied,  the  heir  would  have  no  title  to  maintain  this  action, 
and  Willes,  J.,  referred  to  Brown's  Case  (*).]  Secondly,  and 
this  is  the  ground  relied  on  in  the  judgment  of  the  Court  below, 
it  is  contended  that  the  direction  to  the  widow  to  pay  52.  a  year 
to  William  Pickwell  enlarges  her  estate  to  a  fee.  But  tUs  is 
not  so,  for  the  charge  is  not  on  her  as  de\dsee,  but  on  her  as 
executrix ;  it  is  in  terms  a  direction  to  his  "  executrix,"  and  the 
accident  that  his  executrix  is  also  his  devisee  will  not  suffice  to 
support  the  inference:  2  Jarman  on  Wills,  8d  ed.,  p.  249; 
Hawkins  on  Construction  of  Wills,  p.  184.  He  also  referred  to 
Boe  V.  Blackett  (*) ;  Lloyd  v.  Jackson  (*) ;  Moone  Y^JBeaseman  (*). 
Manisiy;  Q.G  {F.  M.  White  with  him),  for  the  defendants, 
was  stopped. 

CocKBURN,  C.J.  I  am  of  opinion  that  the  judgment  of  the 
Court  below  should  be  affirmed;  but  I  cannot  say  that  I  come 
to  that  conclusion  upon  the  same  grounds  as  those  on  which 
the  judgment  below  proceeded.  I  cannot  bring  my  mind  to  be 
satisfied  that  in  that  part  of  the  will  which  provides  that  the 
testator's  executrix  shall  pay  the  sum  of  U.  yearly  to  his  son, 
the  words  amount  merely  to  a  designatio  personse.  I  quite 
agree  with  the  proposition  stated  in  2  Jarman  on  Wills,  3d  ed., 
p.  249,  that  if  tiiere  is  a  devise  which  would  operate  only  as  a 
devise  for  life,  but  a  pecuniary  charge  is  attached  to  the  devise, 
the  fact  that  the  devisee  on  whom  the  charge  is  imposed  in  his 
character  of  devisee  is  afterwards  appointed  executor,  will  not 
108]  make  the  payment  a  ^payment  by  him  as  executor,  and 
the  devise  will  therefore  enure  to  his  benefit  so  as  to  enlarge 
the  fee.  But  the  case  differs  where  the  direction  to  pay  is  given 
not  to  the  devisee  as  such,  but  to  the  devisee  under  the  name 
of  executor ;  there  the  charge  seems  rather  imposed  on  him 
qu&  executor,  and  not  quH  devisee. 

But,  construing  this  will  as  a  whole,  I  am  of  opinion  that 
the  true  construction  is,  that  it  gives  an  estate  in  fee  to  Mary 
Pickwell.  No  •  doubt,  in  a  will  prior  to  1838,  if  there  are  no 
words  to  indicate  the  nature  of  the  interest  given,  a  devisee  will 

W  4  Rep.  21  a.  (No.  1  of  the  CopyhM       (•)  1  Cowp.,  285. 
OudB),  O  Law  Rep.,  2  Q.  B.,  909. 

O  WiUes,  138. 
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take  only  an  estate  for  life ;  but^  on  the  other  hand,  the  rule  is 
eqnallj  well  eBtablished,  that  if  you  can  gather  from  the  rest  of 
the  will  that  the  testator  did  not  intend  to  give  merely  an  es- 
tate for  life,  the  gift  will  be  enlarged  to  a  fee.  Now  here  the 
intention  of  the  testator  manifestly  was  that  his  wife  should  re- 
main single.  According  to  the  plaintiff's  construction  the 
youngest  son  would,  in  that  event,  have  taken  the  whole  of  the 
realty  as  customary  heir,  to  the  exclusion  of  the  other  children. 
But  it  is  quite  plain  that  in  the  disposition  of  his  property, 
which  the  testator  proposed  to  make  in  the  event  of  his  wife 
marrying  again,  he  meant  to  distribute  the  property  among  all 
his  children,  share  and  share  alike.  This  then  was  the  distri- 
bution which  he  desired  to  take  effect,  and  it  cannot  be  doubted 
that  this  was  also  what  he  desired  and  expected  his  wife  to  do 
in  the  event  of  her  remaining  single,  and  so  having  no  collateral 
or  sinister  influence  brought  to  bear  upon  her  in  the  distribu- 
tion of  the  &mily  estate.  Nothing  is  more  common  than  for  a 
man  to  leave  his  property  in  the  first  instance  absolutely  to  his 
wife,  trusting  to  her  to  make  such  a  disposition  of  it  in  after 
years,  with  reference  to  the  state  of  things  which  may  then  havel^ 
supervened,  as  he  would  have  made  if  he  survived  her,  securing 
his  family  at  the  same  time  agsdnst  the  possibility  of  her  putting 
herself  into  a  condition  wh^e  she  cannot  be  safely  trusted  to 
perform  that  duty.  That  is  what  the  testator  here  intended. 
He  meant  to  leave  to  his  wife  the  entire  disposition  of  the  pro- 
perty, in  such  manner  and  under  such  conditions  as  she  thought 
fit ;  but,  in  the  event  of  her  marrying  again,  he  makes  himself 
such  a  disposition  as  he  trusted  she  would  have  made  if  she  had 
remained  single.  That  being  hiS  manifest  intention,  it  would 
he  entirely  defeated  if  the  wife  took  only  an  estate  for  life, 
in  which  event  his  heir  would,  upon  *her  death  without  [109 
marrying,  get  the  whole.  Therefore,  although  the  devise  to  the 
wifa  is  without  words  of  limitation,  yet  on  the  whole  will  it  is 
evidentiy  intended  that  she  shall  take  an  estate  in  fee,  subject 
only  to  be  divested  upon  the  event  of  her  marrying  again. 

WiLLBS,  J.     I  am  of  the  same  opinion. 

Blackburn,  J.     I  also  am  of  opinion,  that  the  judgment 
should  be  affirmed.    The  case  has  been  argued,  on  several 
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groundB,  but  I  rest  my  jadgment  on  one  only.  Upon  the 
others,  if  it  were  necessary,  I  should  desire  time  to  inquire  fur- 
ther into  the  authorities.  The  will  being  prior  to  1888,  it  is 
well  established  that,  the  devise  being  of  the  land  only,  without 
words  of  limitation,  the  devisee  would  primS  facie  take  for  life 
only ;  but  it  is  equally  well  established  that,  when  a  devise  of 
lands  is  made  in  this  form,  and  the  testator  proceeds  to  express 
an  intention  that  the  object  of  his  bounty  should  pay  a  sum  of 
money,  his  having  imposed  on  the  object  of  his  bounty  a  charge 
which,  if  only  a  life  estate  were  ^ven,  would  be  a  loss,  affords 
a  sufficient  indication  of  his  intention  that  the  devisee  should 
take^not  for  life,  but  in  fee.  And  this  is  obviously  just  where 
the  value  of  the  life  estate  would  be  small  in  proportion  to  the 
amount  of  the  charge.  But  it  is  also  established  that  the  Court 
will  not  take  into  consideration  the  proportion  of  value  of  the 
life  estate  and  the  charge ;  and  whatever  the  ground  of  this 
may  have  been  originally,  there  is  one  very  satisfactory  reason 
for  it  In  matters  of  conveyancing  it  is  a  great  object  to  make 
the  law  such  that  men  may  know  whether  they  have  a  good  or 
%  bad  titie ;  and  if  they  had  to  inquire  ^/hether  the  charge  im- 
posed by  the  will  upon  the  devisee  through  whom  they  claim 
was  large  or  small  in  proportion  to  the  value  of  the  life  estate, 
no  one  claiming  under  such  a  devisee  could  be  certain  of  his 
titie.  Therefore,  for  the  security  of  titie,  there  is  good  reason 
for  holding  that  this  is  not  to  be  taken  into  account 

The  argument,  however,  £Eiils  if  the  gift  is  simply  a  legacy; 
and  if  Mr.  Field  could  have  persuaded  me  that  the  gift  of  5^ 
yearly  to  William  Pickwell  was  a  mere  legacy,  which  he  would 
get  only  out  of  the  personal  Assets,  and  the  payment  of  which 
was  not  charged  personally  on  the  widow,  I  should  agree  that 
this  gift  would  not  affect  the  devise.  But  I  cannot  construe 
110]  the  will  so.  The  testator  ^devises  and  bequeaths  every- 
thing to  his  wife,  and  then  makes  her  his  executrix.  He  a^r- 
wards  directs  that  his  ^^  executrix  "  shall  pay  this  sum  of  money 
yearly  to  his  son.  I  think  the  word  "  executrix,"  as  here  used, 
is  merely  a  description  of  his  wife,  and  that  the  yearly  sum  of 
61.  is  a  charge  upon  her  personally,  and  not  a  legacy  to  be  paid 
out  of  his  personal  estate.  It  follows  that  the  estate  given  to 
her  is  enlarged  to  a  fee. 
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Mellor,  J.  I  am  of  the  same  opinion,  both  on  the  gronnd 
stated  by  my  Brother  Blackburn,  and  relied  upon  in  the  court 
below ;  And  also  because  I  agree  that,  for  the  reasons  assigned 
by  the  Lord  Chief  Justice,  it  was  the  manifest  intention  of  the 
testator  to  pass  the  fee  to  his  wife. 

Brett,  J.  I  think  the  judgment  should  be  affirmed  on  both 
grounds.  The'will  discloses  an  intension  on  the  part  of  the  tes- 
tator to  benefit  all  his  children,  and  one  mode  in  which  he  seeks 
to  protect  their  interests  is  by  preventing  his  wife  from  marry- 
ing again.  But  if  Mr.  Field's  argument  is  correct,  this  result 
would  follow,  that  it  would  be  more  to  the  benefit  of  his  children 
that  she  should  marry  than  that  she  should  not. 

On  the  other  ground  also  I  think  the  estate  is  enlarged  to  a 
fee.  The  property  being  ^ven  without  words  of  limitation,  a 
charge  is  afterwards  imposed  on  the  executrix ;  but  it  seems  to 
me  tibat  that  charge  is  imposed  on  her  in  consequence  of  the 
devise  to  her  of  the  copyhold  lands,  which  we  must  take  to  have 
formed  a  part  of  the  £Eirm.  That  also  shows  that  his  wife  was 
intended  to  take  the  fee. 

Qbove,  J.  I  agree.  There  is  an  inconsistency  upon  the  one 
construction,  and  not  upon  the  other.  The  testator  has  provided 
for  all  his  children  in  tiie  event  of  his  wife's  marrying,  but  not 
in  the  event  of  her  dying  unmarried.  If  he  meant  that,  in  that 
event,  the  heir  should  take  all,  there  would  be  an  inconsistency 
in  his  intention.  But  it  is  consistent  that  he  should  leave  his 
wife  to  provide  for  that  event ;  and  this  is  more  probable  than 
that  he  should  have  had  an  inconsistent  intention. 

Judgment  affirmed. 

Attorneys  for  plaintiff*:  Sumin  ^  Co. 

Attorneys  for  defendants :  Borrettj  White  ^  Borrett 
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Ill]  '*'[lK  THB  EXCHEQUER  CHAMBER.] 

Frost  v.  Knight. 

Law  Reports,  7  Excheqner  Reports,  111. 

Breach  ofPromUe  of  Marriage  —  ureach  of  Contract  by  refusal  to  perform,  the  7%me 

for  Performance  not  having  arrived. 

The  defendant  promised  to  marry  the  plaintiff  so  soon  as  his  (defendant's)  father 
shonld  die.  Daring  the  father's  lifetime  the  defendant  i^fnsed  absolutely  to 
marry  the  plaintiff.  The  plaintiff  sued  for  breach  of  the  promise,  the  defendant's 
father  being  still  alive. 

HMf  reversing  the  Judgment  of  the  Court  below,  that  the  principle  of  Ebeheter 
Y.  De  la  Tour  (2  E.  &  B.,  678 ;  22  L.  J.  (Q.B.),  455)  was  appUcable  to  the  case  of 
such  a  promise  to  marry,  and  that  a  breach  of  contract  had  been  oommitted  on 
which  the  plaintiff  could  sue. 

Error  on  a  judgment  of  the  Court  of  Exchequer  (Kelly,  C.B., 
and  Channell,  B.;  Martin,  B.,  dissenting),  arresting  the  judg- 
ment after  a  verdict  for  the  plaintiff.  The  facts  and  pleadings 
in  the  case  are  stated  in  the  judgment  of  the  Lord  Chief  Justice, 
and  more  fully  in  the  report  of  the  case  below.  Q  ,  ^ 

June  20,  21, 1871.    The  case  was  argued  by 

HiUj  Q.  C.  {Dodd  with  him),  for  the  plaintiff. 

PoweUy  Q,  C.  {Streeten  with  him),  for  the  defendant 

The  same  arguments  were  used  and  cases  cited  as  in  the  court 
below. 

Our.  adv.  vuU.  (") 

Feb.  8, 1872.    The  following  judgments  were  delivered :  — 

CocKBURN,  C.J.  (*).  This  case  comes  before  us  on  error, 
brought  on  a  judgment  of  the  Court  of  Exchequer  arresting  the 
judgment  in  the  action  on  a  verdict  given  for  the  plaintiff. 

The  action  was  for  breach  of  promise  of  marriage.  The 
promise,  as  proved,  was  to  marry  the  plaintiff  on  the  death  of 
the  defendant's  fi^tiier.    The  fatiier  still  living,  the  defendant 

Q)  Law  Rep.,  5  Ex.,  322.  Smith,  J.,  had  ceased  to  be  a  member 

O  The  case  was  heard  before  Cock-  of  the  Cburt. 

bum,  G.J.,  and  Bjles,  Montague  Smitli,  '  In  this  judgment  Keating  and  Lush, 

Keating,   and   Lush,  JJ. ;  but  before  JJ.,  concurred, 
the  judgment  was  delivered  Montague 
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announced  his  intention  of  not  fulfilling  his  promise  on  his 
father's  death,  and  broke  off  the  engagement,  whereupon  the 
plaintiff,  without  waiting  for  *the  fiather's  death,  at  [112 
once  brought  the  present  action.  The  pldntiff  having  obtained 
a  verdict,  a  rule  nisi  was  applied  for  to  arrest  the  judgment,  on 
the  ground  that  a  breach  of  the  contract  could  only  arise  on  the 
fiither's  death,  till  which  event,  no  claim  for  performance  cotlld 
be  made,  and,  consequently,  till  its  occurrence,  no  action  for 
breach  of  the  contract  be  maintained.  A  rule  nisi  having  been 
granted,  a  majority  of  the  Court  of  Exchequer  concurred  in 
maldng  it  absolute,  Martin,  B.,  dissenting;  and  the  question 
for  us  is,  whether  the  judgment  of  the  majority  was  right. 

The  cases  of  Lovelock  v.  FraMyn  Q)  and  Short  v.  Stom  (*),  which 
latter  case  was  an  action  for  breach  of  promise  of  marriage, 
had  established  that  where  a  party  bound  to  the  performance 
of  a  contract  at  a  future  time  puts  it  out  of  his  own  power  to 
fiillfil  it,  an  action  will  at  once  lie.  The  case  of  Hochster  v.  De 
la  Tawr  (*),  upheld  in  this  court  in  the  Danube  and  Black  Sea  Co. 
V.  JTenos  (*)  went  further,  and  established  that  notice  of  an 
intended  breach  of  a  contract  to  be  performed  in  futuro  had  a 
like  effect 

The  law  with  reference  to  a  contract  to  be  performed  at  a 
future  time,  where  the  party  bound  to  performance  announces 
prior  to  tiie  time  his  intention  not  to  perform  it,  as  established 
by  the  cases  oi  Hochster  v.  De  la  Tour  (*)  and  The  DanvJbe  and  Black 
Sea  Co.  V.  Xeru>8  (^  on  the  one  hand,  and  Avery  v.  Bowden  (*), 
Beid  V.  Hoskins  (•),  and  Barwick  v.  Buba  (^  on  the  other,  may  be 
thus  stated.  The  promisee,  if  he  pleases,  may  treat  the  notice 
of  intention  as  inoperative,  and  await  the  time  when  the  con- 
tract is  to  be  executed,  and  then  hold  the  other  party  responsi- 
ble for  all  the  consequences  of  non-performance ;  but  in  that 
case  he  keeps  the  contract  alive  for  the  benefit  of  the  other 
party  as  well  as  his  own ;  he  remains  subject  tb  all  his  own 
obligations  and  liabilities  under  it,  and  enables  the  other  party 
not  only  to  complete  the  contract,  if  so  advised,  notwithstanding 
his  previous  repudiation  of  it,  but  also  to  take  advantage  of  any 

0)  8  Q.  B.,  371.  (•)  5  E.  &  B.,  714 ;  36  L.  J.  (Q.  B.).  3. 

O  8  Q.  B.,  358.  O  6  E.  &  B.,  953 ;  26  L.  J.  (Q.  B.),  5. 

03B.&B.,678;  22L.J.(Q.B.),455.  O^  C.  B.  (N.    S.),  668;    36   L.  J. 

O  13  C.  B.  (N.  S.),  835 ;  81  L.  J.  (C.  P.),  380. 
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supervening  circumstance  wliich  wouldjustifyhimin  declining 
to  complete  it. 

113]  *0n  the  other  hand,  the  promisee  may,  if  he  thinks 
proper,  treat  the  repudiation  of  the  other  party  as  a  wrongful 
putting  an  end  to  the  contract,  and  may  at  once  bring  his  action 
as  on  a  breach  of  it ;  and  in  such  action  he  will  be  entitied  to 
subh  damages  as  would  have  arisen  from  the  non-performance 
of  the  contract  at  the  appointed  time,  subject,  however,  to  abate- 
ment in  respect  of  any  circumstances  which  may  have  afforded 
him  the  means  of  mitigating  his  loss. 

Considering  this  to  be  now  settied  law,  notwithstanding  any 
thing  that  may  have  been  held  or  said  in  the  cases  of  PhilpoUs  v. 
JEhans  (*)  and  Miplei/  v.  McClure  (*),  we  should  have  had  no  diffi- 
culty in  applying  the  principle  of  the  decision  in  Hochster  v. 
De  la  Tout  (^,  to  the  present  case,  were  it  not  for  the  difference 
which  undoubtedly  exists  between  that  case  and  the  present, 
viz.,  that,  whereas  there  the  performance  of  the  contract  was  to 
take  place  at  a  fixed  time,  here  no  time  is  fixed,  but  the  per- 
formance is  made  to  depend  on  a  contingency,  namely,  the 
death  of  the  defendant's  &ther  during  the  lifetime  of  the  con- 
tracting parties.  It  is  true  that  in  every  case  of  a  personal 
obligation  to  be  fulfilled  at  a  future  time,  there  is  involved  the 
possible  contingency  of  the  death  of  the  party  binding  himself,  ; 
before  the  time  of  performance  arrives ;  but  here  we  have  a 
further  contingency  depending  on  the  life  of  a  third  persan, 
during  which  neither  party  can  claim  performance  of  the  pro- 
mise. This  being  so,  we  thought  it  right  to  take  time  to  con- 
sider whether  an  action  would  lie  before  the  death  of  the 
defendant's  father  had  placed  the  plaintiff  in  a  position  to  claim 
the  fulfilment  of  the  defendant's  promise. 

After  full  consideration  we  are  of  opinion  that,  notwithstand- 
ing the  distinguishing  circumstance  to  which  I  have  referred, 
this  case  fells  'mthin  the  principle  of  Hochster  v.  Dela  Tour  (*), 
and  that,  consequently,  the  present  action  is  well  brought. 

The  considerations  on  which  the  decision  in  Hochster  v.  De 
la  Tour  (')  is  founded  are  that  the  announcement  of  the  contract- 
ing party  of  his  intention  not  to  fulfil  the  contract  amounts  to  a 
breach,  and  that  it  is  for  the  common  benefit  of  both  parties 

0)  6  M.  &  W.,  476.  O  4  Ex.,  at  p.  859. 

O  3  E.  &  B.,  678;  23  L.  J.  (Q.  B.),  455. 
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that  ^^  contract  shall  be*taken  to  be  broken  as  to  all  its  inci- 
dents, ^including  non-performance  at  the  appointed  time ;  [114 
as  by  an  action  being  brought  at  once,  and  the  damages  conse- 
quent on  non-performance  being  assessed  at  the  earliest  moment, 
many  of  the  injurious  effects  of  such  non-performance  may  posp- 
sibly  be  averted  or  mitigated. 

It  is  true,  as  is  pointed  out  by  the  Lord  Chief  Baron,  in  his 
judgment  in  this  case,  that  there  can  be  no  actual  breach  of  a 
contract  by  reason  of  non-performance  so  long  as  the  time  for 
performance  has  not  yet  arrived.  But,  on  the  other  hand,  there 
is  —  and  the  decision  in  Hochster  v.  De  la  Tour  (*)  proceeds  on 
that  assumption  —  a  breach  of  the  contract  when  the  promisor 
repudiates  it  and  declares  he  will  no  longer  be  bound  by  it. 
The  promisee  has  an  inchoate  right  to  the  performance  of  the 
bargain,  which  becomes  complete  when  the  time  for  perform- 
ance has  arrived.  In  the  mean  time  fie  has  a  right  to  have  the 
contract  kept  open  as  a  subsisting  and  effective  contract.  Its 
unimpaired  and  nnimpeaohed  efficacy  may.  be  essential  to  his 
interests.  His  rights  acquired  under  it  may  be  dealt  with  by 
him  in  various  wa^s  for  his  benefit  and  advantage.  Of  all  such 
advantage  the  repudiation  of  the  contract  by  the  other  party, 
and  the  announcement  that  it  never  will  be  fulfilled,  must  of 
course  deprive  him.  It  is  therefore  quite  right  to  hold  that  such 
an  announcement  amounts  to  a  violation  of  the  contract  m 
ammbuSy  and  that  upon  it  the  promisee,  if  so  minded,  may  at 
once  treat  it  as  a  breach  of  the  entire  contract,  and  bring  his 
action  accordingly. 

The  contract  having  been  thus  broken  by  the  promisor,  and 
treated  as  broken  by  the  promisee,  performance  at  the  appointed 
time  becomes  excluded,  and  the  breach  by  reason  of  the  future 
non-performance  becomes  virtually  involved  in  the  action  as  one 
of  the  consequences  of  the  repudiation  of  the  contract ;  and  the 
eventual  non-performance  may  therefore,  by  anticipation,  be 
treated  as  a  cause  of  action,  and  damages  be  assessed  and  re- 
covered in  respect  of  it,  though  the  time  for  performance  may 
yet  be  remote. 

It  is  obvious  that  such  a  course  must  lead  to  the  convenience 
of  both  parties ;  and  though  we  should  be  unwilling  to  found 
our  opinion  on  grounds  of  convenience  alone,  yet  the  latter  tend 

(')  2  E.  &  B.,  678 ;  22  L.  J.  (Q.B.),  465. 
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Btrongly  to  support  the  view  that  such  an  action  ought  to  be  ad- 
US]  initted  *and  upheld.  By  acting  on  such  a  notice  of  the 
intentionof  the  promisor,  and  taking  timely  measures,  the  pro- 
misee may  in  many  cases  avert,  or  at  all  events  materially  lessen^ 
the  injurious  effects  which  would  otherwise  flow  from  the  non- 
fulfilment  of  the  contract;  and  in  assessing  the  damages  for 
breach  of  performance,  a  jury  will  of  course  take  into  account 
whatever  llie  plaintifl*  has  done,  or  has  had  the  means  of  doings 
and,  as  a  prudent  man,  ought  in  reason  to  have  done,  whereby 
his  loss  has  been,  or  would  have  been,  diminished. 

It  appears  to  us  that  the  foregoing  considerations  apply  to  * 
the  case  of  a  contract  the  performance  of  which  is  made  to  de* 
pend  on  a  contingency,  as  much  as  to  one  in  which  the  perform- 
ance is  to  take  place  at  a  future  time ;  and  we  are,  therefore, 
of  opinion  that  the  principle  of  the  decision  Hochster  v.  De  la 
Tour  Q)  is  equally  applicable  to  such  a  case  as  the  present 

It  is  next  to  be  observed,  that  the  law  as  settled  by  Hqckster 
\.  Dela  Tour  Q)  and  Danube  and  Black  Sea  Company  v.  Xenos  (*) 
is  obviously  quite  as  applicable  to  a  contract  in  which  personal 
status  or  personal  rights  are  involved,  as  to  one  relating  to  com- 
mercial or  pecuniary  interests.    Indeed,  the  contract  of  marriage 
appears  to  afford  a  striking  illustration  of  the  expediency  of 
holding  that  an  action  may  be  maintained  on  the  repudiation 
of  a  contract  to  be  performed  in  ftituro.    On  such  a  contract 
being  entered  into,  not  only  does  a  right  to  its  completion  arise 
with  reference  to  domestic  relations  and  possibly  pecuniary  ad- 
vantages, as  also  to  the  social  status  accruing  on  marriage,  but 
a  new  status,  that  of  betrothment,  at  once  arises  between  the 
parties.    This  relation,  it  is  true,  has  not,  by  the  law  of  England, 
the  same  important  consequences  which  attached  to  it  by  the 
canon  law  and  the  law  of  many  other  countries.    Nevertheless, 
it  carries  with  it  consequences  of  the  utmost  importance  to  the 
parties.    Each  becomes  bound  to  the  other ;  neither  can,  con- 
sistently with  such  a  relation,  enter  into  a  similar  engagement 
with  another  person ;  each  has  an  implied  right  to  have  this  re- 
lation continued  till  the  contract  is  finally  accomplished  by 
marriage.     To  the  woman,  more  especially,  it  is  all-important 
116]  tiiat  the  relation  shall  not  be  *put  an  end  to.    Independ- 
entiy  of  the  mental  pain  occasioned  by  the  abrupt  termination 

0)  2  E.  &  B.  678 ;  22  L.  J.  (Q.B.),  455.    O  18  C.  B.  (N.S.),  825 ;  31  L.  J.  (C.  P.).  284. 
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of  such  an  engagement,  the  fact  of  its  existence,  if  followed  by 
such  a  termination,  must  necessarily  operate  to  her  serious  dis- 
advantage. During  its  continuance  others  will  naturally  be 
deterred  from  approaching  her  with  matrimonial  intentions ;  nor 
could  she  admit  of  such  approaches,  if  made ;  while  the  break- 
ing off  of  the  engagement  is  too  apt  to  cast  a  slur  upon  one  who 
has  been  thus  treated.  We  see,  therefore,  every  reason  for  ap- 
plying the  principle  of  Hochster  y.  Dela  Tour  (*)  to  such  a  case, 
and  for  holding  the  contract,  if  repudiated,  to  be  broken,  not 
only  in  its  present,  but  also  in  its  ultimate  obligations  and  con- 
sequences. To  hold  that  the  aggrieved  party  must  wait  till  the 
time  fixed  for  marrying  shall  have  arrived,  or  the  event  on 
which  it  is  to  depend  shaU  have  happened,  would  have  the  effect 
of  aggravating  the  injury,  by  preventing  the  party  from  forming 
any  other  union,  and  by  reason  of  advancing  age  rendering  the 
probability  of  such  a  union  constantly  less.  It  has  been  sug- 
gested, indeed,  that  the  desire  of  marrying  and  the  happiness 
to  be  expected  from  it  diminish  with  advancing  years,  and, 
therefore,  that  when  by  the  terms  of  the  contract  marriage  is 
only  to  take  place  at  a  remote  time,  the  value  of  the  marriage 
and  the  damages  to  be  recovered  for  a  breach  of  the  promise 
would  be  less  if  the  refusal  were  made  when  the  time  for  marry- 
ing was  accomplished ;  and  that,  consequently,  an  action  ought 
not  to  be  allowed  till  the  time  when  the  fulfilment  of  the  con- 
tract could  have  been  claimed.  We  cannot  concur  in  this  view. 
We  think  that,  in  estimating  the  amount  of  injury  done  and  of 
the  compensation  to  be  made  for  it,  if  the  contract  were  broken 
when  the  time  for  marrying  had  arrived,  the  wasted  years  and 
the  impossibility  of  forming  any^other  engagement  during  the 
intermediate  time  should  be  taken  into  account,  and  not  merely 
the  age  of  the  parties  and  the  then  existing  value  of  the  mar- 
riage. It  is,  tiierefore,  manifest  that  it  is  better  for  both 
parties — for  the  party  intending  to  break  the  contract,  as  well 
as  for  the  party  wronged  by  the  breach  of  it  —  that  an  express 
repudiation  of  the  contract  should  be  treated  as  a  violation  of 
it  in  all  its  incidents,  and  should  give  the  right  to  the  party 
wronged  to  bring  an.  action  at  once,  and  have  the  damages 
^assessed  at  the  earliest  mome,nt.  Ko  one  can  doubt  that,  [117 
morally  speaking,  a  party  who  determines  to  break  off  a  matri- 

(»)  3  E.  &  B.  678 ;  22  L.  J.  (Q.B.),  455. 
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menial  engagement  acts  &»  more  commendably  if  he  at  once 
giveB  notice  of  his  intention,  than  if  he  keeps  that  intention 
secret  till  the  time  for  ftilfilling  the  promise  has  come.  The 
reason  is,  that  the  giving  such  notice  at  the  earliest  moment 
tends  to  mitigate,  while  the  delay  in  ^ving  it^necessarily  aggra- 
vates, the  injury  to  the  party  wronged. 

It  has  been  urged  that  there  must  be  great  difficulty  in  thus 
assessing  damages  prospectively.  But  this  must  always  be  more 
or  less  the  case  whenever  the  principle  of  Hochster  y.  Dela  Tour 
Q)  comes  to  be  applied.  It  would  equally  exist  where  one  of 
the  parties,  by  marrying  another  person,  gave  rise,  as  in  the 
case  of  Short  v.  Stone  ('),  to  an  immediate  right  of  action.  It 
cannot  be  said  that  the  difficulty  is  by  any  means  insuperable, 
and  the  advantages  resulting  from  the  application  of  the  principle 
of  Hochster  v.  De  la  Tour  (^)  are  quite  sidficient  to  outweigh  any 
inconvenience  arising  from  the  difficulty  of  assessing  the 
damages. 

We  are  struck  by  the  fact  that  the  Lord  Chief  Baron,  while 
holding  that  the  present  action  would  not,  lie,  expressed  an 
opinion  that  the  wrong  done  by  the  repudiation  of  a  contract 
of  marriage  might  be  made  the  foundation  of  an  action  on  the 
case,  in  which  the  facts  should  be  set  forth.  But  as  the  rights 
and  obligations  of  the  parties  arise  here  entirely  out  of  the  con* 
tract,  we  have  a  difficulty  in  seeing  how  such  an  action  could 
be  maintained.  But  be  that  as  it  may,  as  in  such  an  action  as 
is  thus  suggested  the  damages  would  have  to  be  ascertained  with 
reference  to  the  same  &cts  and  the  same  considerations  as  in  an 
action  brought  on  the  contract,  it  seems  to  us  by  far  the  simpler 
course,  the  case  being,  as  it  se^ms  to  us  for  the  reasons  we  have 
given,  clearly  within  the  decision  in  Hochster  y.  Dela  Tour  (^), 
to  hold  that  the  present  action  for  breach  of  the  contract  may 
be  maintained,  and  that  in  it  the  plaintiff  is  entitied  to  recover 
damages  in  respect  of  the  non-Ailfilment  of  the  promise  as  though 
the  death  of  tihie  defendant's  &ther — the  event  on  which  the 
fulfilment  was  to  depend — had  actually  occurred. 

We  are  therefore  of  opinion  that  the  judgment  of  the  Court  of 
Exchequer  must  be  reversed. 

1 18]  *B  YLBS,  J.  I  think  the  plaintiff  below  entitled  to  recover, 
both  on  principle  and  on  authority,  but  as  my  judgment  was 
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prepared  before  I  had  the  advantage  of  seeing  that  of  the  Lord 
Chief  JoBtice,  and  as  this  is  a  case  of  great  importance,  I  think 
I  ought  to  deliver  it 

An  express  pre-contract  of  marriage,  as  abready  suggested  by 
the  Lord  Chief  Justice,  places  the  man  and  woman  in  the  con- 
dition or  status  of  betrothment.  Li  this  state  there  dre  certidn 
mutual  duties.  The  woman,  for  example,  may  not,  without  a 
breach,  ij^rry  another  man,  although  it  is  possible  that  he  may 
die  before  the  future  day  appointed  for  the  first  intended  mar- 
riage,  whether  already  fixed,  or  whether  contingent  on  a  future 
event.  So  I  conceive  the  man  cannot,  during  the  stipulated 
period  of  betrothment,  without  a  breach  of  contract,  marry 
another  woman,  though  she  may  die  in  the  mean  time.  So,  for 
one  of  the  parties  to  break  off  the  mutual  engagement  by  an 
express  refusal  to  perform  it,  though  before  the  day,  seems  to 
me  to  be  equally  a  breach  of  the  contract,  for  it  puts  an  end  to 
the  condition  of  betrothment  which,  according  to  the  contract, 
was  to  continue.  In  each  of  these  three  cases  there  is  a  repu- 
diation of  the  duties  sprin^ng  from  the  new  relation  involved 
in  the  contract. 

But,  independently  of  the  peculiarities  attending  a  pre-con- 
tract of  marriage,  the  decision  in  Hbchster  v.  De  la  Tcnir  (*)  shows 
that  in  the  analogous  case  of  a  pre-contract  for  future  service, 
the  refusal  of  one  of  the  parties  to  perform  the  contract,  though 
before  *the  time  appointed  for  its  folfilment,  is  a  breach.  And 
the  decision  in  that  case  goes  further  than  is  necessary  for  our 
decision  in  this  case.  For  there  no  status  had  been  established 
like  that  involved  in  a  pre-contract  of  marriage. 

But  the  Court  of  Common  Pleas,  in  the  case  of  WUJdnscfit  v. 
Verity  (*),  and  the  Court  of  Error,  in  Danube  and  Black  Sea  Oom- 
pamf  V.  ^enos  ('),  aflBbrming  the  judgment  of  the  Court  below, 
have  laid  it  down  that  an  absolute  unconditional  renunciation 
of  a  contract  before  the  time  of  performance  amounts  to  a  breach 
though  only  at  the  election  of  the  promisee. 

Judgment  reversed. 

Attorneys  for  plaintiff:  I^tman  ^  Lane. 

Attorneys  for  defendant :  Austenj  De  (?ex,  ^  Harding. 

0)  2  E.  &  B.,  678 ;  22  L.  J.  (Q.  B.),466.        O  Law  Rep.,  6  C.  P.,  206. 

O  18  C.  B.  (N.  S.),  825 ;  31  L.  J.  (C.  P.),  284. 

To  the  same  effect  Burtis  v.  Thompsm,  4St  N.  T.,  246. 
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Law  BeportB,  1  Crown  Caees  Reserved,  884. 

In^lMetd  AsaauU^-- Attempt  at  Rape — OroBB--examination  of  ProseeuiriaB — Pn- 
viotts  ConneeHtm  uHh  other  Men —  Oowtrobdiction — EMdenjce, 

The  prosecutrix  in  an  indictment  for  an  indecent  assault,  which  on  the  fads 
alleged  amounted,  in  substance,  to  an  attempt  at  rape,  was  asked  in  croes^xamin- 
ation  whether  she  had  not  previously  had  connection  with  a  man  other  than  the 
prisoner,  and  denied  it: — 

HeXd,  that  she  could  not  be  contradicted. 

Case  stated  by  the  Chairmaa  of  Quarter  Sessions  'for  the 
county  of  Surrey. 

At  the  general  quarter  sessions,  holden  at  Elngston-upon- 
Thames,  for  the  county  of  Surrey,  on  the  17th  of  October,  1871, 
Henry  Hohnes  and  Joseph  Frederick  Furness  were  tried  upon 
|tn  indictment  charging  them  with  indecently  assaulting  one 
Sarah  Palmer. 

It  appeared  from  the  evidence  taken  at  the  trial,  the  whole 
of  which  was  set  out,  that  the  indecent  assault  charged  amounted 
to  an  attempt  at  rape ;  and  that  for  the  defense  consent  was 
alleged. 

The  prosecutrix,  in  her  cross-examination,  was  asked  by  the 
prisoner's  counsel  if  sh^  had  had  connection  with  Robert  Sharp, 
and  she  denied  it 

The  prisoner's  counsel  called  Bobert  Sharp,  and  asked  him 
if  the  prosecutrix  had  ever  had  connection  with  him,  but  the 
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caunsel  *for  the  prosecution  objected  to  the  question  on  [335 
the  authority  of  Beg.  v.  Gockroft  (*),  and  the  Court  refused  to 
allow  the  question  to  be  answered,  but  reserved  the  point, 
whether  such  answer  ought  to  have  been  allowed  to  be  given, 
for  the  decision  of  the  Court  for  Crown  Cases  Reserved. 
The  jury  found  both  prisoners  guilty. 

Straight^  for  the  prisoners.  The  issue  in  this  case  being  sub- 
Btanti^y  one  of  consent  or  no  consent,  the  evidence  tendered 
was  strictly  relevant  to  the  issue,  as  having  a  material  bearing 
upon  the  probability  of  the  prosecutrix's  consent.  Rex  v.  Hodg- 
son (^),  which  may  be  relied  pn  upon  the  other  side,  is  not  in 
point  In  that  case  it  was  h^ld  that  the  prosecutrix  was  not 
bound  to  answer  a  question  as  to  previous  connection  with 
another  man ;  a  rule  which  may  be  doubted  in  the  present  day.- 
And,  inasmuch  as  the  question  was  not  answered  by  the  prose- 
cuirix,  the  evidence  on  the  other  side  was  not,  as  here,  called 
in  contradiction.  Reg.  v.  Robins  (^  is  an  express  decision  by 
Coleridge,  J.,  with  the  concurrence  of  Erskine,  J.,  that  the  evi- 
dence is  admissible.  In  Rex  v.  Mart^  (^),  the  same  rule  waslaid 
down  as  to  evidence  of  previous  connection  with  the  prisoner. 
And  there  is  no  reason  for  any  distinction  between  the  two  cases. 
Rex  V.  Barker  (*),  and  Reg.  v.  Clay  (•),  show  that  evidence  of  pre- 
vious immorality  is  material  to  the  issue.  He  also  referred  to 
Reg.  V.  AmaU  ('),  and  Reg.  v.  Egre  (^). 

Oppenheim  for  the  prosecution.  The  evidence  was  properly 
excluded.  The  question  put  to  the  prisoner  was  not  relevant  to 
the  issue,  it  only  went  to  credit.  Upon  principle,  therefore,  her 
answer  is  binding.  And  Rex  v.  Hodgson  (^  is  a  decision  of  all 
the  judges  against  the  admission  of  the  evidence.  Rex  v. 
Clarke  (•)  is  to  the  same  eflfect  The  ruling  in  Reg.  v.  Robins  ^) 
was  wrong.  And  in  Reg.  v.  CockroftQ\  Martin,  B.,  and  Willes, 
J.,  refused  to  follow  it,  and  laid  down  the  contrary  rule.  He 
also  referred  to  a  ruling  of  Keating,  J.,  in  a  case  not  reported, 
to  the  same  effect 

(')  11  Cox,  Cr.  C,  410.  O  5  Cox,  Cr.  C,  146. 

O  B.  &  B.,  211.  O  8  Cox,  Cr.  C,  489. 

(»)  2  Moo.  &  R.,  612.  O  2  P.  &  P.,  679. 

(•)  6  C.  &  P.,  662.  O  2  Stark.,  N.  P.  C.  241. 
(•)  8  C.  &  P.,  589. 
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336]  *Kblly,  C.B.  The  question  raised  in  this  case  is  one  of 
very  great  importance ;  and  if  we  had  entertained  any  substan- 
tial doubt  upon  it,  we  should  have  thought  it  right  to  submit  it 
for  the  opinion  of  all  the  judges.  But  when  we  look,  first,  at 
the  principles  applicable  to  the  case,  and,  secondly,  at  authority^ 
we  think  it  is  impossible  to  doubt  what  the  decision  ought  to 
be.  The  question  is,  whether  on  an  indictment  for  rape,  or  for 
attempt  at  rape,  or  for  an  indecent  aasault,  amounting  in  sub- 
stance to  an  attempt  at  rape,  if  the  prosecutrix  is  asked  in 
qross-examination  whether  she  has  had  connection  with  another 
person  not  the  prisoner,  and  denies  it,  evidence  can  be  called  to 
contradict  her.  We  are  all  of  opinion  that  it  cannot.  In  the 
first  place,  the  general  rule  of  evidence  is  that  if  a  question  be 
put  in  cross-examination  as  to  a  collateral  point,  the  answer 
must  be  taken  for  better  or  for  worse.  And  the  reason  is  ob- 
vious. If  such  evidence  as  that  here  proposed  were  admitted, 
the  whole  history  of  the  prosecutrix's  life  might  be  gone  into ; 
if  a  charge  might  be  made  as  to  one  man,  it  might  be  made  as 
to  fifty,  and  that  without  notice  to  the  prosecutrix.  It  would 
not  only  involve  a  multitude  of  collateral  issues,  but  an  inquiry 
into  matters  as  to  which  the  prosecutrix  might  be  wholly  un- 
prepared, and  so  work  great  injustice.  Upon  principle,  there- 
fore, we  must  hold  that  the  answer  is  binding. 

When  we  look  at  the  authorities  the  case  is  still  clearer.  The 
first  case  on  the  subject  is  Rex  v.  Hodgson  Q).  That  case  was 
heard  first  before  eight  of  the  judges,  and  afterwards  before  the 
whole  number.  It  was  an  actual  decision  that  the  prosecutrix 
on  a  charge  of  rape  was  not  bound  to  answer  such  a  question 
as  that  here  put.  That  seems,  as  a  matter  of  principle,  to  in- 
volve that,  if  the  question  had  been  answered,  the  answer  would 
have  been  binding.  But,  further,  the  second  objection  taken 
in  that  case  seems  to  raise  the  very  point ;  and  upon  that  the 
judges  lay  down  the  law  distinctly,  in  accordance  with  the  view  | 
which  we  take.  That  case  is  therefore  an  actual  decision  in- 
volving in  principle  the  point  now  in  question,  and  a  dictum,  at 
the  least,  by  some  of  the  most  learned  judges  who  ever  sat, 
upon  the  very  point.  Beg.  v.  Cockroft  (*)  was  an  indictment  for 
337]  *rape,  and  was  tried  first  before  Martin,  B.,  and  again 
before  Willes,  J.,  and  both  of  those  learned  judges  held  that 

0)  R.  &  R.,  211.  0)  11  Cox,  Cr.  C,  410. 
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Bucb  evidence  as  that  here  tendered  was  inadmissible.  So  far 
all  the  decisions  entirely  support  that  view  which  we  think  to 
follow  clearly  from  the  settled  principles  of  the  law  of  evidence. 
We  are  asked  to  abandon  that  view  upon  the  authority  of  Beg, 
V.  jRobins.  Q)  That  was  no  doubt  a  decision  of  Coleridge,  J.^ 
after  consulting  Erskine,  J.,  upon  the  very  point  now  in  dispute. 
But  we  cannot  follow  that  ruling  in  opposition  to  the  whole 
current  of  authority  upon  the  question.  In  Bex  v.  Barker  (*) 
the  question  was  as  to  evidence  showing  the  prosecutrix  to  bo 
a  common  prostitute ;  and  such  evidence  has  long  been  held 
material.  In  Bex  v.  Martin  (')  the  evidence  was  as  to  the  prose- 
cutrix having  previously  had  connection  with  the  prisoner. 
And  such  evidence  is  undoubtedly  admissible,  for  it  has  a  direct 
bearing  upon  the  question  of  consent.  These  are  really  all  the 
cases  upon  the  subject.  But  from  Bex  v.  Clarke  (*)  it  may  be 
collected  that  Holroyd,  J.,  held  the  same  view  in  the  case  of  an 
indictment  for  an  attempt  at  rape.  We  have,  therefore,  a  cte- 
liberate  judgment  of  the  twelve  judges,  the  decisions  of  Martin, 
B.,  and  Willes,  J.,  and  the  opinion  of  Holroyd,  J.,  against  the 
ruling  of  Coleridge,  J. 

Btlbs,  J.  I  think  it  quite  clear  that  the  prosecutrix  in  a 
charge  of  rape,  or  attempt  at  rape,  cannot  be  contradicted  by 
persons  who  swear  that  they  have  had  connection  with  her,  for 
a  rape  may  be  committed  upon  a  prostitute.  Then  we  have  the 
authority  of  all  the  judges  in  Bex  v.  Hodgson  (^ ;  and  of  Martin, 
B.,  and  Willes,  J.,  in  Beg.  v.  Oockrofi.  (•)  A  ruling  of  Keating, 
J.,  to  the  same  effect  has  been  referred  to.  And  I  have  had  an 
opportunity  of  speaking  both  to  him  and  to  Willes,  J.,  who  are 
still  of  the  same  opinion. 

PiGOTT,  B.  I  think  the  evidence  proposed  to  be  given  is  not 
relevant  to  the  issue ;  and  its  admission  might  lead  to  great  in- 
justice. 

♦Lush,  J.  I  was  for  a  time  of  a  different  opinion.  But  [338 
lam  now  quite  convinced  that  the  evidence  in  question  was  too 
remote  from  the  issue. 

0)  2  Moo.  &  B.,  512.  O  2  Stark.  N.  P.  C,  241. 

O  8  C.  &  P.,  589,  0  ».  &  R..  211. 

O  6  C.  &  P.,  502.  O  11  Cox,  Cr.  C,  410. 
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Hannen,  J.  I  think  no  distinction  can  be  drawn  between  a 
case  of  rape  and  a  case  of  indecent  assault,  when  the  offence 
charged  is  in  substance  an  attempt  at  rape.  Then  Bex  v.  Hodg- 
son (')  is  a  decision  that  such  evidence  as  this  cannot  be  given 
as  substantial  evidence  in  the  cause,  that  is,  cannot  be  regarded 
as  relevant  to  the  issue,  but  only  as  going  to  the  credit  of  the 
witness.  The  witness's  answer  is  therefore  binding.  And  the 
reason  is  that  the  prosecutrix  cannot  come  prepared  to  try  all 
the  issues  which  would  be  thus  raised.  The  case  is  clear  in 
principle,  and  it  is  also  governed  by  authority. 

OoTwiciion  affirmed. 

Attorneys  for  prosecution :  J.  C.  ^  W.  Sogers. 
Attorney  for  prisoners :  T.  W.  BiUon. 

To  same  effect  People  v.  Beetor,  19    Ct,  Rep.»  891 ;  Roeooe'a  Ciim.  Ey.,  810, 
Wend.,  669 ;  Teople  v.  Jaekeon,  8  Park    6th  Am.  Ed. 


Nov.  11. 

Thb  Qxjebn  v.  Manning  and  Booebs. 

Law  Be^rta,  1  Crown  Cases  Reserved,  888. 

McMUmelrijwry  to  Property --Areon^^i  db  25  Vkt,  e.  97,  «.  fi—BvUdkn^— 

Uhflnished  Eduse. 

A  building,  in  24  &  25  Vict.  97,  s.  6,  is  not  necessarily  a  finished  stmcture. 

An  unfinished  hoose,  of  which  the  walls  were  boilt  and  finished,  the  roof  on 
and  finished,  a  considerable  part  of  the  flooring  laid,  and  the  internal  walls  and 
ceilings  prepared  ready  for  plastering,  Jield,  to  be  a  boilding  within  the  meaning 
of  the  section. 

Casb  stated  by  Martin,  B. 

The  prisoners  were  tried  upon  an  indictment,  which  charged 
that  they  "  feloniously,  unlawfully,  and  maliciously  did  set  fire 
to  a  certain  building  of  one  John  Rhodes,  there  situate,  against 
the  form  of  the  statute  in  such  case  made  and  provided." 

It  was  framed  upon  24  &  25  Vict.  c.  97,  s.  6  (').    The  prisoners 

P)  R.  &  R.,  211.  maUdoaly  set  fire  to  any  building,  other 

O  Sect.  6  of  24  &25Vict  c.  97,enacts    than  such  as  are  in  this  Act  before  men- 

that**  Whosoever  BhaU  unlawfully  and    tioned,  shaU  be  guilty  of  felony  .  .  .  ." 
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*were  members  of  a  society,  or  union,  of  Hand-made  [339 
Brick  Makers.  The  building  set  fire  to  was  one  of  seven  built 
in  a  row,  and  intended  for  dwelling-houses,  and  built  in  part 
of  machine-made  bricks.  On  the  night  of  the  25th  of  June, 
1871,  the  prisoners  (and  some  others  who  escaped)  set  fire  to  it 
by  mea^s  of  paraffin  oiL  All  the  walls,  external  and  internal, 
of  the  house  were  built  and  finished.  The  roof  was  on  and  fin- 
ished. A  considerable  part  of  the  flooring  was  laid.  The  inter- 
nal walls  and  ceilings  were  prepared  ready  for  plastering.  The 
house  was  in  a  forward  state  towards  completion,  but  was  not 
completed. 

At  the  conclusion  of  the  case  for  the  prosecution,  it  was  ob- 
jected by  the  counsel  for  the  prisoners  that  the  erection  set  fire 
to  was  not  a  building  within  tiie  meaning  of  the  statute,  because 
it  was  not  completely  finished.  The  learned  judge  was  against 
the  objection,  but  it  was  stated  that  Lush,  J.,  in  a  similar  case, 
had  expressed  his  intenti6n  to  reserve  the  point  fQp  the  opinion 
of  the  Court  of  Criminal  Appeal,  and,  at  the  request  of  the 
counsel,  the  learned  judge  assented  to  take  the  san^  course. 

The  learned  judge  took  the  opinion  of  the  jury,  whether,  as  a 
question  of  £a.ct,  the  erection  was  a  building,  and  they  found 
tiiat  it  was.    The  prisoners  were  found  guilty. 

The  questions  for  the  opinion  of  the  Court  were : — 

First:  Was  the  question  concluded  by  the  finding  of  the 
jury? 

Secondly :  If  it  was  not,  was  the  objection"^  made  by  the 
learned  counsel  for  the  prisoners  a  valid  one  ? 

No  counsel  appeared. 

Kelly,  C.B.  It  is  to  be  regretted  that  we  have  not  had  the 
assiAance  of  counsel  in  this  case,  because  the  point  raised  is 
both  new  and  important  We  are  of  opinion  that  the  question 
having  been  properly  left  to  the  jury,  their  finding  upon  it  is 
conclusive. 

The  building  in  question,  though  not  completed,' was  intended 
to  be  a  house.  It  was  one  of  a  row  of  seven  houses,  unfinished 
it  is  true,  but  in  a  forward  state  towards  completion.  Then  the 
question  arises  whether  this  is  a  building  within  s.  6  of  24  &  25 
Vict  c.  97,  which  makes  it  felony  unlawfully  and  maliciously 
to  set  fire  to  "  any  building  other  than  such  as  are  in  *this  [340 
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Act  before  mentioned.''  As  the  buildings  mentioned  in  the 
earlier  sections  are  here  referred  to,  it  may  be  well  to  see  what 
some  of  those  buildings  are.  Sect.  3  throws  light  upon  the  case. 
By  that  section :  "  Whosoever  shall  unlawfully  'and  mali- 
ciously set  fire  to  any  house,  stable,  coach-house,  out-house, 
warehouse,  office,  shop,  mill,  malthouse,  hopoast,  barq,  store- 
house, granary,  hovel,  shed,  or  fold,  or  to  any  ferm  building, 
or  to  any  building  or  erection  used  in  fEurming  land,  or  in  car- 
rying on  any  trade  or  manufacture,  or  any  branch  thereof .... 
shall  be  guilty  of  felony."  Now  the  argument  may  be  urged 
that  these  several  kinds  of  buildings  enumerated  in  s.  3  are  all 
necessarily  completed  buildings,  but  that  is  not  so.  Take  for 
example  the  term  "  office."  That  may  form  only  a  part  of  a 
house ;  and  an  office  may  be  completed  on  the  ground  floor,  while 
the  house  above  it  is  not  completed.  So  again  with  the  term 
**  shop."  There  may  well  be  a  shop' on  the  ground  floor,  with 
floors  above  it  for  lodgings  or  other  purposes.  In  such  a  case 
the  office  or  shop,  though  only  part  of  a  house,  could  be 
within  s.  3^  There  is  nothing  in  that  section  to  limit  its  ope- 
ration to  completed  buildings.  Still  less  is  there  in  s.  6.  The 
words  of  that  section  are  not  "  any  other  building,"  but  the 
larger  words,  ^^any  building  other  than  such  as  are  in  this 
act  before  mentioned."  I  think,  therefore,  the  ruling  of 
the  learned  judge  and  the  finding  of  the  jury  were  right;  this 
was  a  building  fairly  and  substantially  within  the  Act  of  Parlia- 
ment. I  say  nothing  as  to  what  extent  of  partial  completion  in 
an  unfinished  building  may  be  necessary  to  bring  it  within  the 
section.  I  do  not  say  that  two  or  three  yards  of  wall  would  be 
a  building.    But  when  a  house  is  in  the  state  in  which  this  was, 

I  think  it  is  within  the  act 

t 

Btles,  J.  I  also  think  the  conviction  should  be  affirmed.  It 
is  not  necessary  to  lay  down  a  definition  of  what  is  a  building. 
It  is  sufficient  to  say  that  the  erection  in  this  case  was  properly 
found  to  be  one.  Such  words  as  those  in  the  section  must  be 
interpreted  in  their  ordinary  sense.  And  it  would  certainly 
not  have  been  a  departure  firom  ordinary  language  to  have 
asked,  "  Who  built  that  structure  ?  "  The  judge  considered  it 
to  be  a  building,  and  the  jury  found  so;  and  the  decision  was 
right 
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*PiGOTT,  B.  I  am  of  the  same  opinion.  This  was  not,  [341 
I  think,  a  house,  but  it  was  a  building. 

Lush,  J.  I  am  of  the  same  opinion.  A  building  need  not 
necessarily  be  a  completed  structure;  it  is  sufficient  that  it 
should  be  a  connected  and  entire  structure.  I  do  not  think  four 
walls  erected  a  foot  high  would  be  a  building.  And  my  im- 
pression is  that  in  the  case  referred  to,  tried  before  me,  there 
were  only  four  walls  unconnected,  and  not  advanced  further 
than  a  short  distance  towards  completion. 

Hannen,  J.  I  am  of  the  same  opinion.  It  is  very  likely  that 
a  house  can  only  mean  a  structure  designed  and  sufficiently  ad- 
vanced for  the  habitation  of  man.  But  I  think  the  structure  in 
the  present  case  was  a  building  other  than  a  house,  and  there* 
fore  within  s.  6. 


Nov.  11. 

The  Queen  v.  Chambebs. 

Law  Beports,  1  Ciown  CaeeB  Beaerved,  841. 
Fifrffery-^2^  ft  25  Vid.  c.  98,  a.  28—" Undertaking.'' 

The  prisoner,  being  preased  for  payment  of  a  debt,  obtained  farther  time  to 
V^Jy  hy  giving,  aa  security,  an  L  O.  U.,  purporting  to  be  signed  by  himself  and 
another,  the  signature  of  the  latter  being  forged  by  the  prisoner : — * 

Hdd,  that  the  instrument  was  an  "  undertaking  for  the  payment  of  money  " 
within  the  meaning  of  24  &  25  Vict.  c.  98,  s.  28. 

•Case  stated  by  Blackburn,  J. 

The  prisoner  was  tried  on  an  indictment  for  feloniously  forg- 
ing an  instrument  which  was  set  out  in  the  indictment  in  the 
words  and  figures  following : — 

"November  21st,  1870. 
I.  O.  IT.  thirty-five  pounds  • 

86^.        Arthur  Chambers, 
George  Wickham.*^ 
30 
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It  was  described  in  one  count  as  an  undertaking  for  the  pay- 
ment  of  money,  and  in  another  aa  a  secnrity. 

On  the  trial,  evidence  was  given  that  the  prisoner  having  ob- 
tained a  loan  of  85^.,  and  being  pressed  for  payment,  obtained 
342]  further  time  by  giving  as  a  security  the  instrument  which 
purported  to  be  signed  by  his  brother-in-law,  George  Wickham. 

It  was  objected  that,  though,  if  the  instrument  had  been 
genuine,  it  might  have  been  evidence  of  an  account  stated  by 
Wickham,  from  which  the  law  would  have  impUed  a  promise 
on  his  part  to  pay  the  money ;  and  so  would  in  effect  operate  as 
an  undertaking  to  pay  the  money,  and  ae  a  secnrity  for  its  pay- 
ment,  yet  it  was  not  in  itself  either  one  or  other. 

Th^  learned  judge  reserved  the  point,  and  left  to  the  jury 
whether  the  instrument  was  forged  by  the  prisoner  with  intent 
to  defraud. 

The  verdict  was  "  Guilty." 

The  question  was,  whether  the  instrument  in  question  was 
either  an  undertaking  or  a  security  within  the  meaning  of  24 
&  26  Vict  c.  98,  s.  28.  0 

No  counsel  appeared. 

Kellt,  C.B.  The  question  in  this  case  is,  whether  the  instru- 
ment forged  by  the  prisoner  is  an  ^^  undertaking  for  the  payment 
of  money"  within  the  meaning  of  24  &  25  Vict.  c.  92,  s.  23,  so 
as  to  make  the  forgery  of  it  an  offence  within  that  section.  'Sovr 
the  instrument  is  in  form  an  L  O.  U.  for  thirty-five  pounds,  pur- 
porting to  be  signed  by  the  prisoner  and  his  brother-in-law, 
George  Wickham.    And  it  appears  from  the  case  that  the  pri- 

Q)  Sect.  38  of  24  &  25  Vict.  c.  98,'  *  money  or  for  goods,  or  for  any  note, 

enacts  that :  "  Whosoever  shaU  forge  bill,  or  other  secnrity  for  the  payment 

or  alter,  or  shall  offer,  utter,  dispose  of,  of  money,  or  any  indorsement  on  or 

or  put  off,  knowing  the  same  to  be  assignment  of  any  such   accountable 

forged  or  altered,  any  undertaking,  war-  receipt,  with  intent,  in  any  of  the  cases 

rant,  order,  authority,  or  request,  for  aforesaid,  to  defraud,  shall  be  guilty  of 

the  payment  of  money,  or  for  the  de-  felony "    It  will  be  obeenred 

Hvery  or  transfer  of  any  goods  or  chat-  that  this  section  does  not  make  it  an 

tels,  or  of  any  note,  bill,  or  other  security  offence  to  forge  a  "  security  for  money," 

for  the  payment  of  money,  or  for  pro-  but  only  to  forge  "an  undertaking,  &c., 

curing  or  giving   credit,  or  -any  in-  for  the  delivery,  &&,  of  a  security  for 

dorsemen^  on,  or  assignment  of,  any  money."    It  would  appear,  therefore, 

such  undertaking,  warrant,  order,  au-  that  the  second  count  was  not  a  good 

thority,  or  request,  or  any  accountable  count  under  the  section, 
receipt,    acquittance,  or    receipt    for 
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Boner,  being  pressed  for  repayment  of  a  loan,  obtained  further 
time  by  giving  this  instrument  as  a  security.  I  am  clearly  of 
opinion  that  such  a  *security  is  an  undertakiug  for  the  [343 
payment  of  money  within  the  meaning  of  the  Act.  It  may  be 
argued  that  there  was  no  consideration  for  such  an  undertaking. 
But  there  was  consideration  for  it.  There  was  the  giving  of 
further  time  to  the  prisoner  to  pay  the  debt,  for  the  payment 
of  which  he  was  being  .pressed.  The  instrument  is  therefore 
an  undertaking  for  the  payment  of  money  given  for  sufficient 
consideration.  If  any  doubt  could  formerly  have  existed,  it  has 
been  removed  by  the  Mercantile  Law  Amendment  Act,  which 
makes  it  unnecessary  that -the  consideration  for  a  guarantee 
should  appear  in  writing. 

Btlbs,  J.    I  am  of  the  same  opinion. 

PiaoTT,  B.  I  think  the  instrument  in  question  was  an  under- 
taking for  the  payment  of  money.  It  does  not  show  the  con- 
sideration ;  but  tiiat  is  not  necessary.  It  is  a  guarantee  by 
Wickham  of  the  prisoner's  debt 

Lush,  J.  I  am  of  the  same  opinion.  It  appears  that  the 
prisoner  was  indebted,  and  being  pressed  for  payment,  obtained 
further  time  to  pay  by  giving  this  instrument  as  a  security.  If 
"WicMiam  had  signed  it,  I  think  he  would  have  been  bound  by 
it,  for  the  consideration  need  not  now  appear  in  writing. 

Hannen,  J.    I  am  of  the  same  opinion. 

Gonviction  affirmed. 


END  OF  MICHAELMAS  TERM,  1871. 


IN  THE 

COURTS  OF  PROBATE  AND  DIVORCE. 


—  ^••" 


Nov.  14, 1871. 

300]  *Gripfiths  V.  Griffiths  and  Griffiths. 

Law  Beport8, 2  Probate  and  Divorce,  800. 
Wm — Bxecution — Attest  and  subscribe. 

The  deceased  executed  his  will  in  the  presence  of  two  witnesses,  who  signed 
their  names  in  his  presence,  one  opposite  the  word  "  execators,"  the  other  oppo- 
site the  word  "  witness."  There  was  no  attestation  clause  to  the  will.  The  de- 
ceased intended  one  of  the  witnesses  to  be  his  executor,  and  asked  him  to  sign 
his  name  in  that  eharaeter. 

The  Court  held,  that  such  person  did  not  sign  the  will  exclusively  as  executor ; 
but  that  he  also  intended  by  his  signature  to  affirm  that  the  deceased  executed 
the  will  in  his  presence,  and  that  consequently  the  execution  was  valid. 

Isaac  Griffiths,  late  of  Five  Wdys,  Oradley  Heath,  Staflfbrdr 
shire,  deceased,  died  on  the  18th  of  February,  1871.  Sarah  Ann 
Griffiths,  the  widow,  as  residuary  legatee,  propounded  a  will  of 
the  deceased  bearing  date  the  8tii  of  February,  1871.  The  de- 
fendants Edward  Griffiths  and  John  Griffiths,  pleaded  that  such 
will  was  not  executed  in  accordance  with  the  provisions  of  the 
statute  1  Vict.  c.  26,  and  they  gave  notice  that  they  only  in- 
tended to  cross-examine  the  witnesses  produced  in  support  of 
the  will.  The  will  propounded  was  in  form  and  substance  as 
follows : — 

«  February  the  8th,  1871. 
"  This  is  to  certify  that  I,  Isaac  Griffiths,  pork  butcher. 
Five  "Ways,  Oradley  Heath,  do  leave  all  propertys  and 
moneys  *belonging  to  me  Isaac  Griffiths,  to  my  be-  [301 
loved  wife  Sarahan  Griffiths,  and  at  her  death  to  my  daugh- 
ter, Jane  Griffiths. 

.    «  Sined  x 

"  Excetrs.   James  Frederick  Homer. 
"  "William  Tromans. 
"  Witness.  Stephen  Facrmer.^^ 
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Stephen  Farmer  deposed,  that  on  the  8th  of  February  he  saw 
the  deceased,  who  was  then  ill  in  bed.  The  deceased  sent  him 
•to  Dudley  for  a  will  stamp.  He  returned  from  Dudley,  and 
told  the  deceased  that  a  stamp  was  not  required,  plain  paper 
would  do.  The  deceased  told  his  wife  to  fetch  some  paper, 
-which  she  did.  The  deceased  then  asked  Mr.  Homer,  who  was 
present,  to  write  a  will  for  him ;  but  Mr.  Homer  said  he  had 
never  seen  or  written  a  will,  and  did  not  understand  it  The 
deceased  asked  him  to  write  down  what  he,  the  deceased,  told 
him.  That  was  done.  It  was  read  over  by  deceased,  who 
then  called  his  wife  to  hold  him  up,  which  she  did ;  and  he 
made  his  mark.  The  deceased  then  gave  the  paper  to  Homer, 
and  told  him  to  sign  his  name,  which  he  did,  and  then 
deponent  signed  his  name.  Deponent  ftirther  said,  that  he 
saw  deceased  make  his  mark,  and  it  was  made  in  the  presence 
of  himself  and  Homer.  The  paper  was  afterwards  sent  to  Tro- 
mans,  who  was  not  in  the  room ;  and  when  it  was  brought  back 
deponent  saw  Tromans'  name  upon  it.  On  cross-examination, 
he  further  said,  he  saw  the  word  "  executors  "  written.  De- 
ceased told  Homer  he  wanted  him  to  be  one  of  his  executors. 
He  said  so  both  before  and  after  the  will  was  signed.  He 
wished  to  have  two  executors,  Homer  and  Tromans.  He  under- 
stood Homer  signed  as  executor  by  the  desire  of  deceased. 
Referring  to  the  word  "  witness,"  deponent  added,  he  consi- 
dered Homer  as  the  other  witness.  He  himself  signed  also  as 
witness.    It  occurred  about  eight  in  the  evening. 

James  Frederick  Homer  deposed  that  the  body  of  the  will 
and  the  word  "  excetrs."  was  in  his  handwriting ;  but  he  could 
not  say  whether  he  wrote  the  latter  word  before  or  after  the 
deceased  had  made  his  mark.  Deceased  spoke  to  him  about 
being  executor  as  soon  as  he  entered  the  room.  Tromans  was 
to  be  executor  also.  Aft;er  deceased  had  put  his  mark,  he  told 
deponent  to  sign  as  executor,  which  he  did.  After  Farmer  had 
signed,  deceased  *told  the  deponent  to  take  it  to  Tromans,  [302 
who  was  ill.  Tromans  signed  his  name,  and  deponent  took  the 
paper  back  to  the  deceased. 

Mrs.  Griffiths  also  deposed  that  her  husband  told  Homer  to 
write  his  name  as  executor,  and  then  gave  the  paper  to  Farmer 
to  write  his  name  as  a  witness. 
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Nov.  8.  Hvddkstm^  §.C,  Dr.  Tristram,  and  Loxdah  Warren^ 
appeared  for  the  plaintiff.  The  requirements  of  the  statute 
have  been  satisfied.  The  deceased  made  his  mark  in  the  pre- 
sence of  two  witnesses ;  who  thereupon  signed  their  names  in 
his  presence.  Even  if  Homer  signed  his  name  as  executor,  he 
may  also  be  taken  to  have  signed  it  as  a  witness,  to  have  at- 
tested the  signature  as  the  testator's  signature  to  the  will. 

BaUantiney  Setjtj  and  Inderurick,  for  the  defendants.  On  the 
face  of  the  paper  it  is  obvious  that  the  will  was  not  duly  exe- 
cuted. The  word  '^  executors"  in  the  plural  stands  opposite 
two  of  the  names ;  ^^  witness"  in  the  singular,  opposite  the 
name  of  Farmer.  It  is  clear,  therefore,  it  was  not  intended 
there  should  be  more  than  one  witness.  If  Homer  signed  as 
executor  only,  under  the  misapprehension  that  it  is  necessary 
that  an  executor  should  do  so,  the  will  is  invalid. 

Lord  Penzance.  As  no  case  has  been  cited  on  either  side,  I 
must  take  time  to  look  into  them,  for  it  is  advisable  in  these 
matters  of  execution,  that  the  Court  should  follow  the  previous 
decisions.  The  statute  requires  the  witnesses  shall  attest,  and 
shall  subscribe ;  if,  therefore,  a  witness  puts  his  name  on  the 
paper  alio  intuitu,  it  will  not  suffice.  On  the  other  hand,  the 
Court  ought  not  to  be  quick  to  conclude  that,  because  the  tes- 
tator does  not  ask  the  witness  in  so  many  words  to  attest  his 
signature,  it  is,  therefore,  not  a  good  execution. 

Nov.  14.  Lord  Penzance.  I  took  time  to  consider  whether, 
under  the  circumstances  disclosed  by  the  evidence,  this  will  was 
duly  executed.  It  is  signed  by  the  testator  in  the  presence  of 
two  witnesses,  and  they  both  signed  their  names  in  his  presence ; 
but  opposite  the  name  of  one  of  these  witnesses,  appears  the 
303]  word  *"  executors  "  and  opposite  that  of  the  other  "  wit- 
ness "  a  third  person  afterwards  signed  his  name,  opposite  the 
word  "  executors;"  but  that  name  was  not  written  in  the  pre- 
sence of  testator.  There  is  no  Airther  attestation  clause.  On 
the  one  side  it  was  contended  that  the  testator  duly  executed 
his  will  in  the  presence  of  two  witnesses  present  at  the  same 
time,  who  subscribed  in  his  presence ;  on  the  other  side  it  is 
said  the  will  was  not  duly  executed ;  because  one  of  the  wit- 
nesses signed  as  executor  only,  and  not  as  a  witness  to  the 
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execution  of  the  will.  I  am  inclined  to  think  the  question 
revolves  itself  into  one  of  feet.  Did  he  sign  as  an  executor 
only,  or  as  a  witness  also  ?  I  have  tried  to  find  cases  in  illus- 
tration of  the  proposition  that  it  is  necessary  that  a  witness  to 
the  execution  of  a  will  shall  si^n  as  witness ;  but  I  have  not 
met  with  any  in  point  The  statute  says,  that  the  witness  shall 
dtiesty  and  shall  subscribe  the  will ;  which  must  mean  that  he 
shall  put  his  name  to  the  will  as  attesting  the  fact  that  he  saw 
the  testator  sign  it ;  that  is,  he  must  put  his  name  as  witness. 
In  a  case  before  me :  In  the  goods  of  Sharman  Q),  I  said,  "  When 
a  testator  has  signed  his  name  in  the  presence  of  two  witnesses, 
and  at  his  request  they  attest  his  signature,  the  execution  is 
complete ;  and  if  a  third  person  afterwards  adds  his  name  the 
Court  will  not  come  to  the  conclusion  without  cogent  evidence 
that  that  third  person  signed  as  an  attesting  witness."  I  then 
investigated  the  question  whether  the  third  person  signed  as 
witness,  or  whether  the  execution  was  completed  without  his 
signature.  Making  the  same  inquiry  in  this  case,  I  come  to 
the  conclusion  that  Homer  did  sign  as  witness.  According  to 
the  evidence  of  Farmer,  the  deceased  asked  his  wife  to  hold 
him  up  in  bed ;  the  deceased  then  signed  with  a  cross,  and  told 
Homer  to  sign,  which  he  did.  Prima  facie  from  this  evidence 
it  would  appear  Homer  signed  as  a  witness.  On  cross-examin- 
ation, Farmer  said  that  Homer  signed  as  executor  and  as  wit- 
ness also.  It  may  have  very  well  been  that  Homer  was  called 
upon  to  sign  as  witness  as  well  as  executor,  and  that  he  consi- 
dered he  signed  in  both  characters.  Homer  himself  gave  evi- 
dence that  the  testator  asked  him  to  sign  as  executor:  in 
cross-examination,  he  said  the  testator's  words  were,  "  he  asked 
me  to  sign."  The  *Court  is  of  opinion  that  Hbmer  did  [304 
not  sign  exclusively  as  executor ;  but  that  by  his  signature  he 
meant  to  affirm*  that  the  deceased  executed  the  will  in  his  pre- 
sence. Probate  may  issue.  The  costs  of  all  parties  to  be  paid 
out  of  the  deceased's  estate. 

Attorneys  for  plaintiff:  Mackesorij  Taylor^  ^.  Amofuld. 
Attorneys  for  defendants :  Emmets^  Watson  ^  Emmet. 

O  Law  Rep.,  1  P.  &  M.,  S61. 
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Not.  31, 1871. 

In  thb  Goods  of  G.  H.  Fosteb. 

[Law  Beports,  2  Probate  and  Divoroe,  804.] 
Win— Executor  iubMuted, 

The  deceased,  hj  his  will,  appointed  his  wife  sole  executrix,  and  in  default  of 
her,  two  other  persons  to  be  execntors.    The  wife  took  probate,  and  died : — 

HM,  that  such  other  persons  were,  on  the  death  of  the  wife,  entitled  to  ad 
minister  the  estate  of  the  deceased  as  substituted  executors. 

George  Holgatb  Poster,  late  of  the  Holme,  Regent's  Park, 
Middlesex,  died  on  the  Ist  of  December,  1868,  having  made  a 
will  bearing  date  the  24th  of  July,  1857.  In  this  will  appears 
the  following  clause  : — "I  do  hereby  authorize  my  executrix, 
or  executors  hereinafter  named,  to  continue  any  security  or 
securities  which  I  may  die  possessed  of  for  any  term  in  their 
discretion  not  exceeding  five  years  from  my  death,  notwith- 
standing any  of  the  trusts  aforesaid  in  this  my  will  contained ; 
and  I  nominate  and  appoint  my  said  wife  sole  executrix  of  this 
my  will,  and,  in  default  of  her,  I  nominate  and  appoint  the  said 
John  Knowles  and  Richard  Foster  to  be  executors  of  this  my 
will ;  and  I  nominate  and  appoint  my  said  wife,  the  said  John 
Knowles  and  Richard  Foster,  and  the  said  Christopher  Proctor 
trustees  of  this  my  will.'* 

On  the  23d  of  December,  1858,  probate  of  this  will  was 
granted  to  the  widow,  Maria  Isabella  Foster,  who  died  on  the 
25th  of  May,  1871,  leaving  part  of  the  deceased's  estate  unad- 
ministered.  She  made  a  will  in  which  she  named  several  exe- 
cutors, who  took  probate  thereof  on  the  5th  of  July,  1871. 

The  draft  of  the  deceased's  will  prepared  by  his  attorney, 
did  not  contain  the  appointment  of  John  Knowles  and  Richard 
Foster  to  be  executors,  that  was  added  by  the  deceased  in  copy- 
305]  i^g  ^^^  *^®  *will.  John  Knowles  and  Richard  Foster  were 
nephews  of  the  deceased,  and  for  many  years  before  his  death 
had  been  connected  with  him  in  business,  and  on  his  retirement 
carried  on  the  business. 

Dr,  Swayhey  applied  to  the  Court  to  decree  probate  to  John 
Knowles  and  Richard  Foster  as  the  substituted  executors  named 
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by  the  deceased  in  de&ult  of  his  wife.  A  default  has  arisen  by 
the  death  of  the  wife.  The  executors  of  the  wife  consent  to  the 
motion.  He  referred  to  Jw  ih£  goods  of  Henrietta  Johnson^  de- 
ceased. Q) 

LoBD  PBiiZANCE.  This  is  a  question  of  construction  as  to 
what  the  testator  meant  when  he  said,  "  I  appoint  my  wife  sole 
executrix,  and,  in^fauU  of  her,  I  appoint  John  Ejiowles  and 
Bichard  Foster  to  oe  executors. "  John  Knowles  and  Richard 
Foster  were  persons  whom  it  was  reasonable  the  testator  should 
appoint  as  executors ;  but  he  chose  to  give  a  preference  to  his 
wife,  as  I  understand  the  will,  so  long  as  she  was  able  to  act 
The  question  is,  whether  the  substitution  was  to  take  place  only 
in  the  event  of  her  not  acting  at  all,  or  whether,  as  has  hap- 
pened, in  the  case  of  her  death,  after  having  taken  probate. 
The  Court  will  not  construe  the  words  of  a  will  in  a  technical 
spirit,  but  will  endeavor  rather  to  carry  out  the  real  object  of 
the  testator.  I  think  it  is  reasonable  to  hold  that  the.  testator 
intended  that  his  wife  should  administer  so  long  as  she  could; 
and  that,  in  the  event  of  her  death  either  before  or  after  taking 
probate,  he  substituted  other  persons.  I  am  prepared  to  make 
tb.e  grant. 

Attorneys :  TcUham  ^  Procter. 


June  6, 1871. 

♦Nbwsome  v.  ISTbwsomb.  [306 

Law  Reports,  2  Probate  and  Divorce,  806. 

Di98oUiiii(m — Effect  ofAgrewhent  not  to  take  Proceedings  for  IHoorce — Adultery 

subsequent  to  Agreement — Ck/ndonoOikm. 

A  wife  knowing  that  her  hnsband  had  been  gnUty  of  inoestnons  adnlteiy  with 
her  sister,  signed  an  agreement  that  she  wonld  forgive  him,  and  would  not  take 
proceedings  against  him  on  account  of  such  incestuous  adultery,  in  consideration 
of  his  retirement  from  a  then  subsisting  partnership  in  business  with  her  father 
and  brother.  It  was  further  agreed  that  they  should  not  live  together,  but  tliat 
they  should  see  each  other  from  time  to  time.  The  agreement  also  contained  this 
clause :  "  The  agreement  or  contract  binds  me  (the  wife)  only  so  long  as  you  re- 
main true  to  me  in  love  and  duty."    After  the  date  of  the  agreement  the  husband 

(0  1  Sw.  k  Tr.,  17 ;  27  L.  J.  (P.  M.  &  A.),  9. 
81 
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was  guilty  of  adultery,  but  not  oi  inoestuous  adulteiy.    The  Court  held  that  Uiis 
subsequent  adultery  restored  to  the  wife  her  right  to  have  the  marriage  dissolved 
on  the  ground  of  the  previous  incestuous  adultery. 
.  Condoned  incestuous  adultery  is  revived  by  subsequent  adultery  not  inoestuoos. 

This  was  a  petition  by  Elizabeth  Newsome  for  a  dissolution 
of  her  marriage  with  Peter  Newsome,  on  the  groand  of  his  in- 
cestuons  adultery  with  her  sister.  The  petition  alleged  that 
the  incestuous  adultery  was  committed  in  February  and  March, 
1868 ;  that  in  July,  1868,  the  petitioner  became  aware  of  it, 
and  separated  from  the  respondent;  and  in  1869,  since  the 
separation,  the  respondent  had  on  divers  occasions  committed 
adultery  with  other  women.  The  respondent  by  his  answer 
denied  the  adultery  charged,  and  pleaded  condonation. 

The  case  came  on  for  hearing  before  the  Judge  ordinary  with- 
out a  jury  on  the  5th  of  April,  1871. 

It  was  proved  that  the  parties  were  married  in  February, 
1862,  and  afterwards  cohabited  at  Huddersfield,  where  the  re- 
spondent, in  partnership  with  the  fether  and  brother  of  the 
petitioner,  carried  on  the  business  of  provision  merchants.  la 
February  and  March,  1868,  the  respondent  was  guilty  of  inces- 
tuous adultery  with  the  petitioner's  sister.  This  came  to  her 
knowledge  in  July,  1868,  and  they  separated.  The  respondept 
went  to  America  for  a  short  time,  and  a  correspondence,  appa- 
rently in  affectionate  terms,  was  kept  up  between  him  and  the 
petitioner.  After  a  short  absence  he  returned  to  Huddersfield, 
and  negotiations  were  then  entered  into  between  him  and  the 
307]  petitioner  with  regard  to  a  dissolution  *of  partnership, 
which  was  very  much  desired  by  her  father  and  the  rest  of  her 
family.  The  respondent  did  not  wish  to  retire  from  the  part- 
nership, but  ultimately  consented  to  do  so  in  consideration  of 
the  sum  of  1000^.,  and  of  an  agreement  which  was  drawn  up 
by  him,  and  signed  by  him,  and  by  the  petitioner,  and  one  of 
her  brothers,  on  the  same  day,  the  25th  of  November,  1868,  as 
the  agreement  for  the  dissolution  of  partnership.  The  agree- 
ment was  for  a  time  kept  secret  from  every  one  but  the  three 
persons  who  signed  it.  It  was  contained  in  two  sides  of  a  folded 
sheet  of  foolscap  paper,  and  was  in  the  following  terms  : — 

I,  Elizabeth  Newsome,  promise  you,  Peter  Newsome,  in  presence  of  John 
Ward,  forgiveness  for  all  your  past  offences  and  irregularities  whatsoever,  and 
for  which  act  of  forgiveness  you -give  up  to  me  your  interest  and  place  in  the 
business  conducted  at  No.  9,  Eirkgate,  Leeds,  or  elsewhere,  under  the  style  ox 
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firm  of  Ward  ft  Go.  Mj  brother  John  here  present  knowing  I  cannot  hold  a 
legal  place  in  the  firm  in  consequence  of  my  being  a  married  woman,  solemnly 
promises  yon  on  honor  that  for  five  years  ending  December  8lBt,  1873,  25  per 
cent,  of  the  profits  shall  accrue  to  me  just  as  heretofore  they  accrued  to  you,  as 
specified  in  ^e  deed  of  partnership  at  present  existing  between  Richard  Ward, 
John  Ward,  and  yourself.  It  is  to  be  understood  my  father,  Richard  Ward,  only 
agrees  to  me  receiving  the  26  per  cent,  above  named  for  two  years,  and  15  per 
cent,  afterwards,  so  long  as  I  remain  in  the  business ;  but  my  brother,  John 
Ward,  having  regard  to  my  past  services,  at  your  request,  solemnly  promises  to 
secure  to  me-the  full  interest  above  named  if  it  lay  in  his  power.  I  also,  on  my 
part,  solemnly  promise  not  to  sue  for  a  divorce  from  you,  or  legal  separation  of 
any  kind,  so  long  as  you  do  not  interfere  with  me  or  my  property  according  to 
my  moral  right  by  virtue  of  this  contract.  For  all  the  above-named  advantages, 
and  eveiy  other  advantage  not  here  named  but  understood  amongst  us,  the  said 
Richard  Ward,  EHizabeth  Newsome,  John  Ward,  and  Peter  Newsome,  you  re- 
linquish your  present  position  as  a  member  of  the  firm  of  Ward  &  Co.,  as  above 
named,  for  ever,  and  sign  a  deed  legally  dissolving  such  partnership  as  the  forms 
of  legal  procedure  dictate.  I  and  my  brother,  John  Ward,  appreciate  the  sacrifice 
you  make  in  relinquishing  your  hold  vLpon  a  business  you  have  done  so  much  to 
establish,  and  would  not  ask  this  sacrifice  had  not  you  committed  yourself  so  far 
aa  to  make  no  other  peaceable  arrangement  feasible.  It  is  agreed  that  no  an- 
nouncement of  the  dissolution  of  partnership  be  made  in  the  local  newspapers, 
saving  such  as  they  may  voluntarily  copy  from  the  official  London  OazeiU  in  the 
ordinary  manner. 

A  ---...^  *^  ( Elizabeth  Newsome. 

Agreed  to  Jjno.Ward. 

Signed  and  sworn  to.  ^  p^^  Newsome. 

See  over. 

This  was  the  end  of  the  first  side  of  the  paper.    The  second 
side  was  as  follows : — 

Note. —  The  agreement,  or  contract,  on  page  No.  1  of  this  sheet  binds  me  only 
0o  long  as  you  remain  true  to  me  in  love  and  duty,  and  leave  me  sole  mistress 
of  *my  own  afiairs  and  actions  in  all  respects  as  if  I  was  still  unmarried  [308 
to  you  (saving,  of  course,  that  I  do  not  marry  again),  all  moneys  belonging  to  me 
now  in  my  own  right,  or  coming  to  me  in  future  from  whatever  source,  shall  be 
at  my  own  absolute  disposal ;  our  child,  Kate  Helen,  shall  be  under  my  control, 
and  should  you  interfere  against  my  wish  with  myself,  my  child,  my  money,  or 
anything  belonging  to  me,  according  to  the  spirit  and  wording  of  this  arrange- 
ment, I  am  absolved  from  all  herein  solemnly  sworn  to.  I,  at  your  request,  agree 
not  to  consult  John  Thackrah,  solicitor,  nor  any  other  solicitor,  neither  will  I 
entertain  any  advice  or  counsel  respecting  a  divorce  or  other  legal  separation  from 
you,  but  reject  all  approach  of  such  advice  or  counsel  as  detrimental  to  the  in- 
tention of  this  contract  from  whomsoever  offered.  It  is  agreed  that  all  reproaches 
for  {Mist  errors  and  mistakes  be  buried,  and  we  covenant  between  us  to  refuse  on 
any  account  to  debate  them.  It  is  agreed  that  you  do  not  permanently  reside  in 
Ijeeds  or  suburbs,  nor  enter  into  any  business  there  against  my  wish,  but  that 
joa  go  to  work  in  some  distant  place,  and  exert  your  utmost  endeavour  to  better 
your  circumstances  in  life,  and  by  a  course  of  correct  and  consistent  conduct  and 
honorable  regard  to  your  position  as  my  husband  retrieve  the  position  you  have 
lost.    The  letters  you  wrote  under  distressed  or  violent  feelings  I  solemnly  swear 
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never  to  use  against  joxl  in  any  emergency.    I  promise  I  will  employ  my  time 

for  the  f atnre  so  far  as  I  am  inclined  or  able  similarly  to  your  desire  in  1865, 

1866, 1867  and  1868,  tiz.,  devote  it  to  the  business  at  No.  9,  Kirkgate.    As  agreed 

upon  then,  so  now  will  I  continue  to  refrain  from  household  work  during  the 

six  days,  and  on  Sundays  take  complete  rest,  just  as  if  I  belonged  to  the  male 

sex,  barring,  of  course,  occasions  of  necessity.    I  do  agree  to  permit  you  to  visit 

me,  say  not  more  than  once  a  week,  reserving  to  myself  the  power  to  make  the 

visit  private  or  otherwise,  and  to  limit  it  to  thirty  minutes  if  I  am  so  disposed. 

I  give  you  the  hope  of  regaining  me  as  an  incentive  to  good  and  useful  eflbrt, 

but  should  I  not  be  satisfied  with  your  future  conduct,  this  hope  ^ves  you  no 

claim. 

i  Elisabeth  Newsome. 
Signed  and  sworn  to.  <  Jno.  Ward. 

( Peter  Newsome. 

* 

The  petitioner  and  respondent  met  secretly  from  time  to  time 
in  pursuance  of  the  agreement,  and  a  good  deal  of  contradictory 
evidence  was  produced  as  to  what  occurred  at  these  meetings, 
the  respondent  asserting  and  the  petitioner  denying  that  con- 
jugal intercourse  had  taken  place  between  them.  The  last 
meeting  was  on  the  19th  of  April,  1869,  and  after  that  date  the 
petitioner  refrised  to  see  the  respondent  again,  and  on  the  30th 
of  May,  1870,  this  petition  was  presented.  It  was  proved,  and 
not  denied,  that  in  June,  1869,  the  respondent  had  been  guilty 
of  adultery  with  a  woman  at  Huddersfield. 

HawhmSy  Q.C.y  and  Searky  for  the  petitioner.  There  was  no 
condonation,  for  even  if  there  were  conjugal  intercourse  (and 
it  is  submitted  that  the  evidence  disproves  it),  that  does  not 
309]  necessarily  *amount  to  condonation :  Keats  v.  KecUs  and 
Montezuma  Q).  But,  even  assuming  condonation,  the  offence 
condoned  was  revived  by  the  subsequent  adultery,  although 
that  subsequent  adultery  was  not  incestuous :  Dent  v.  Dent.  (*) 

IndenDiekj  for  the  respondent  The  conduct  of  the  petitioner 
amounted  to  condonation,  for  she  was  bound  by  the  agreement^ 
and  had  no  right  to  break  it  in  April,  1869,  by  refusing  to  meet 
the  respondent,  as  she  had  met  him  up  to  that  time.  The  sub- 
sequent adultery,  not  being  incestuous,  did  not  revive  the  pe- 
titioner's right  to  complain  of  the  incestuous  adultery  which 
she  had  condoned. 

May  9.    The  Judge  Oedinary.    The  question  in  this  case 

0)  1  Sw.  &  Tr.  884;  28  L.  J.  (P.M.  &       O  4  Sw.  &  Tr.,  106;  34  L.  J.  (PJL  & 
A.),  67.  A.),  48. 
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was  argued  by  counsel  as  one  of  condonation^  but  in  the  view 
I  am  disposed  to  take,  the  question  is  not  whether  tlie  petitioner 
condoned,  but  whether,  after  by  a  written  agreement  she  has 
bargained  away  her  right  to  come  to  this  court,  this  Court  wiU 
{>ermit  her  to  throw  aside  that  agreement  and  avail  herself  of 
the  remedy  to  whicb  she  would,  but  for  this  agreement,  be  en- 
ticed. His  lordship  referred  to  RowUy  v.  Rowley  (*) ;  Hwper 
V.  Hooper  (*) ;  jBuckmaater  v.  Btickmasier.  (*) 

April  80.  Searle  {Hccwhms^  Q,  C,  with  him),  for  the  petitioner. 
The  Court  will,  no  doubt,  enforce  a  bargain  that  a  wife  will 
not,  in  consideration  of  some  advantage  given  by  her  husband, 
take  proceedings  in  this  court  for  a  matrimonial  offence  which, 
without  such  bargain,  would  entitie  her  to  relief.  But  the 
Court  must  look  at  the  circumstances  of  each  case,  and  especially 
the  terms  of  the  bargain.  The  petitioner  in  this  case  signed 
her  name  to  the  agreement,  which  was  drawn  up  by  the  re- 
spondent himself— and  is  in  his  writing— in  order  to  spare  her 
father  the  annoyance  of  continuing  in  partnership  with  the  re- 
spondent, and  the  agreement  should  not  be  considered  strictly 
against  her.  The  two  agreements  must  be  sead  as  one  docu- 
ment; they  were  signed  at  the  same  time,  and  were  evidentiy 
intended  to  form  one  agreement.  The  second  part  of  the  agree- 
ment contains  an  express  stipulation  that  the  first  part  ^shall 
not  be  binding  on  the  petitioner  if  the  respondent  does  [310 
not  remain  true  to  her.  It  is  not,  as  in  Rowley  v.  Rowley  (^), 
an  absolute  release.  The  subsequent  adultery  of  th%  respond- 
ent was  a  clear  breach  of  the  condition,  and  entitied  the  peti- 
tioner to  institute  this  suit  as  if  no  agreement  had  been  entered 
into. 

Irukrwick.  The  petitioner  having  obtained  the  advantage  for 
which  she  bargained,  namely,  the  dissolution  of  partnership, 
was  bound  by  the  agreement  But  it  was  the  petitioner,  and 
not  the  respondent,  who  broke  the  agreement,  for  she  refused 
in  April,  1869,  to  continue  the  meetings  for  which  he  had 
stipulated.  Up  to  that  time  he  had  performed  all  his  obliga- 
tions; and  the  agreement  having  been  first  broken  by  her,  she 

0)  Law  Bep.  1  H.  L.,  Sc,  68.  80  L.  J.  (P.  M.  &  A.),  49. 

O  1  Sw.  &Tr.,  602;  8  Sw.  &  Tr.,  361 ;       0  La^  R«P- 1  P.  &  M.,  713. 
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is  not  entitled  to  rely  upon  his  subsequent  breach  of  it  as  re- 
storing to  her  the  right  of  instituting  this  suit 

Cur.  ado.  vuU. 

June  6.  The  Judge  Obdikaby.  This  is  a  case  with  regard 
to  which  I  entertained  some  serious  doubts.  The  incestuous 
adultery  of  the  respondent  was  proved,  and  not  denied.  TJie 
contest  between  the  parties  turned  on  the  issue  of  condonation, 
and  considerable  evidence  was  produced  on  the  question  whether 
what  had  taken  place  after  the  separation  did  or  did  not  amount 
to  condonation.  The  petitioner  discovered  the  respondent's 
incestuous  adultery  some  time  in  the  summer  or  autumn  of  1868* 
The  respondent  was  at  that  time  in  partnership  with  her  fitther, 
and  she  and  her  family  were  very  anxious  that  he  should  be 
made  to  leave  that  partnership.  The  respondent  left  England 
for  a  time  and  went  to  America,  and  on  his  return  negotiations 
were  entered  into,  and  the  result  was  a  written  agreement, 
signed  both  by  the  petitioner  and  the  respondent.  By  the  terms 
of  that  agreement  she  was  to  forgive  her  husband  for  what  ha^ 
occurred,  and  to  take  no  proceedings  against  him  in  the  Divorce 
Court,  but  a  condition  was  attached  to  this  promise  that  he 
should  remain  faithful  and  true  to  her.  There  was  also  a  pro- 
vision that,  although  they  were  not  to  live  together,  she  was  to 
allow  him  to  see  her  at  certain  stated  times.  During  Jhe  latter 
part  of  1868  and  the  beginning  of  1869  the  respondent  did  see 
the  petitioner  under  this  clause  of  the  agreement  on  msuiy  oc- 
311]  caaions.  These  visits  always  occurred  at  *some  place 
where  the  petitioner  was  not  known,  and  the  respondent  was, 
under  the  agreement,  keeping  away  from  the  town  where  she 
and  her  family  resided.  The  visits  were  continued  during  some 
months.  A  correspondence  was  put  in  which  showed  very 
plainly  that  the  respondent  was  constantly  desiring  to  see  more 
of  the  petitioner,  and  that  she  was  desiring  to  see  less  of  him. 
In  April,  1869,  the  arrangement  came  to  an  end  in  consequience 
of  the  petitioner  refusing  to  continue  to  meet  the  respondent 
Bome  angry  letters  passed,  and  eventually  this  suit  was  instituted. 

It  seemed  to  me  that,  under  these  circumstances,  the  question 
of  condonation  did  not  arise  at  all.  Condonation  in  its  ordi- 
nary acceptation  is  a  forgiveness  by  the  wife  implied  from  her 
restoring  her  husband  to  the  original  position  which  he  occu- 
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pied  before  the  condoned  oflfence  was  committed.  When  the 
husband  is  restored  to  his  original  position  the  law  implies  for- 
giveness, but  forgiveness  of  a  peculiar  character,  because  it  is 
coupled  with  the  condition  that  the  husband  shall  not  in  future 
be  guilty  of  any  marital  offence.  The  whole  doctrine  of  con- 
donation—a very  useful  doctrine  no  doubt  — is  a  structure  of 
the  Courts  founded  on  the  necessities  of  the  case.  But  the 
question  does  not  arise  here,  for  the  parties  have  entered  into  a 
written  agreement,  and  whatever  ground  there  may  be  for  say- 
ing that  the  wife  forgave  the  husband  must  be  found  in  the 
agreement  itself,  which  supersedes  any  presumption  of  law,  and 
the  conduct  of  both  parties  must  be  referred  to  that  agreement 
But  passing  by  that  consideration  for  the  moment,  and  deal- 
ing with  the  case  as  one  of  ordinary  condonation,  the  question 
arises  whether  the  condutt  of  the  wife  was  such  that  the  Court 
is  bound  to  draw  from  it  the  conclusion  of  condonation.  It 
seemed  to  be  supposed  that  everything  depended  on  the  ques- 
tion whether  there  had  been  sexual  intercourse  between  the 
parties.  The  bulk  of  the  evidence  on  that  question  was  quite 
contradictory;  but  if  I  were  bound  to  come  to  a  conclusion . 
upon  it,  I  should  be  of  opinion  that  there  was  conjugal  inter- 
course between  them  on  the  occasions  when  they  met.  That 
&ct,  without  explanation,  might  perhaps  —  although  I  do  not 
say  it  would  —  amount  to  condonation.  Assuming,  however, 
that  there  was  condonation,  the  answer  of  the  petitioner  is  com- 
plete. She  says :  "  It  is  immaterial  whether  I  did  or  *did  [312 
not  condone  the  incestuous  adultery  committed  in  1868,  be- 
cause my  husband  was  guilty  of  adultery  in  1869  ;'^  and  the 
adultery  in  1869  was  proved,  and  not  denied.  In  answer  to  this 
it  was  argued  ihat  incestuous  adiAtery  which  had  been  condoned 
could  not  be  revived  by  ordinary  adultery.  That  depends  on 
the  condition  which  the  Court  implies  in  cases  of  condonation. 
When  a  wife  condones  a  husbfuid's  incestuous  adultery,  what 
IS  the  condition  upon  which  the  condonation  is  to  protect  him 
against  a  suit  ?  The  condition  must  be  the  same  as  in  all  other 
cases  of  condonation,  namely,  that  the  husband  shall  not  be 
guilty  of  adultery  or  of  any  other  marital  offence.  When  in- 
cestuous adultery  is  condoned,  I  think  the  condition  is  not 
merely  that  the  husband  shall  not  again  commit  incestuous 
adultery,  but  that  he  shall  be  true  to  his  marriage  vows. 
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Having  dealt  with  the  supposed  condonation,  I  recur  to  what 
I  have  already  indicated  to  be  the  true  question  in  the  case, 
namely,  the  rights  of  the  parties  under  the  written  agreement 

The  substance  of  the  agreement  in  the  first  sheet,  is,  that  the 
petitioner  will  forgive  the  respondent  and  forbear  to  sue  for  a 
divorce,  on  the  condition  that  he  will  retire  from  the  partner- 
ship. This  he  did,  either  on  the  same  or  the  very  next  day. 
He  said  he  would  rather  give  up  his  partnership  than  his  wife, 
and  he  signed  a  deed  of  dissolution  of  partnership,  receiving 
1000/.,  which  probably  did  not  represent  the  value  of  his  inter- 
est in  the  business.  He  paid  a  price  —  and  no  doubt  a  consi- 
derable price  —  to  obtain  the  agreement  that  she  would  not  sue 
him  in  this  court ;  and  if  the  agreement  had  stopped  there,  it  is 
quite  clear  that,  independentiy  of  any  question  of  condonation, 
the  petitioner  could  not  have  been  enftitled  to  found  a  suit  upon 
the  incestuous  adultery,  for  she  had  bargained  away  her  right 
to  do  so,  and  the  bargain  was  one  which  the  Court  would  uphold. 
But  the  second  sheet  of  the  agreement,  which  was  signed  at 
the  same  time,  begins  thus : —  "  Note. —  The  agreement  or  con- 
.  tract  on  page  1,  of  this  sheet  binds  me  only  so  long  as  you  re- 
main true  to  me  in  love  and  duty,"  &c. ;  and  it  ends  :  "  I  give 
you  the  hope  of  regaining  me,  as  an  incentive  to  good  and  use- 
ful eflfbrt ;  but  should  I  not  be  satisfied  with  your  future  con- 
duct, this  hope  gives  you  no  claim."  The  first  sentence  in  this 
second  page  seems  to  me  to  be  the  most  important  part  of  the 
313]  ^agreement  It  provides  that  the  agreement  contuned 
in  the  first  page  shall  only  be  binding  on  the  wife  as  long  as  the 
husband  remains  true  to  her.  Without  saying  what  other  con- 
dition these  words  may  include,  I  think  it  would  be  impossible 
for  the  Court  to  hold  that  the^  do  not  include  a  condition  that 
he  shall  not  be  guilty  of  adultery.  I  cannot  say  that  the  re- 
spondent, having  been  guilty  of  adultery,  did  remain  "  true  to 
the  petitioner  in  love  and  duty."  I  hold  therefore  that  the 
husband,  by  his  adultery  in  the  summer  of  1869,  set  the  wife 
free  from  the  agreement  which  she  entered  into  in  1868,  and, 
consequently,  that  she  is  entitied  to  a  divorce  on  the  ground  of 
the  incestuous  adultery  committed  in  1868. 

I  am  bound  to  add,  that  my  mind  has  not  been  free  fix)m 
doubt  on  the  case.  The  husband  gave  up  a  lucrative  position 
on  the  hope  held  out  by  the  wife  that  she  would  pardon  him. 
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and  I  cannot  find  that  he  did  anything  up  to  the  time  when  she 
refused  to  continue  to  see  him  to  forfeit  his  claim  under  the 
agreement,  or  to  justify  her  in  refusing  to  carry  out  the  arrange- 
ment contained  in  the  agreement.  On  the  19th  of  April  matters 
were  brought  to  a  crisis ;  but  up  to  that  time  the  respondent 
had  done  nothing  to  justify  her  in  the  course  she  then  took. 
But  afterwards  he  committed  adultery ;  and  I  feel  bound  to 
hold  that  his  adultery  deprived  him  of  what  would  otherwise 
have  been  a  good  defence  to  the  suit. 

Decree  visiy  wiih  costs. 

Attorneys  for  petitioner :  Blakdet/  ^  jBeswiek. 
Attorney  for  respondent :  J.  B.  WheeUr. 

Improper  oonduct  which  would  not       And  although  cruel  treatment  be  not 

justify  separation,  reyivee  the  former  sufficient  to  justify  a  divorce  on  account 

offense ;  Burr  y.  Bwrr^  10  Paige,  20 ;  of  prior  adultery,  it  may  be  given  in 

affirmed  Ct.  Errors,  7  Hill,  207 ;  Wh/U-  evidence  in  support  of  the  charge  for  ^ 

peU  V.  Whiapell,  4  Barb.,  217 ;  2  Bish.  the  new  offense ;  Johnson  v.  Johnaon, 

Mar.  and  IMv.  (4th  ed.)«  §§5B-66.  4  Paige,  460,  14  Wend.,  687. 

And  even  cruelty  wiU  revive  adultery.        There  never  was  the  slightest  ques* 

so  as  to  entitle  the  plaintiff  to  a  divorce  tion  if  the  offense  was  of  a  similar  cha-* 

on  account  thereof ;  2  Bish.  Mar.  and  racter ;  2  Bish.  Mar.  and  Div.  (4th  ed.), 

Div.  (4th  ed.),  §§  57,  68,  explaining  the  §  58. 

earlier  cases  in  New  York ;  HoftM/re  v.        The  court  will  connect  the  whole  of 

Hqfmifre,  8  Edw.  Ch.,  178,  7  Paige,  60 ;  his  oonduct  in  order  to  form  a  correct 

Johnson  V.  Johnson,  14  Wend.,  687,  re-  judgment ;  2  Bish.  Mar.  and  Div.  (4th 

versing,  4  Paige,  460 ;  Chrdner  v.  Gwrd-  ed.),  §  59. 
Am-,  2  Gray,  484, 442. 


Nov.  21, 1871. 

♦Charter  v.  Charter.  [3J6 

Law  Reports,  2  Probate  and  Divorce,  815. 
WQl^AppoiMrMni  of  Ex&yuUfr  ^  Lat»ni  ArnSbigviby  •— Po^cl  B^ 

The  testator  appointed  as  his  executor  his  son  Fgrster  Charter.  He  had  no 
9on  of  that  name,  but  two  sons  named  William  Forster  Charter  and  Charles 
Charter. 

The  Court,  on  evidence  of  the  circumstances  under  which  the  testator  wrote 
the  wiU,  and  of  the  positidn  of  the  parties  about  him,  and  also  on  consideration  • 
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of  the  contents  of  the  will  itself,  determined  that  the  latter  was  the  person  de- 
noted by  the  will,  and  decreed  probate  to  hijn. 

It  would  seem  that  in  such  a  case  the  Court  may  receive  parol  evidence  of  the 
intention  of  the  testator. 

PoRSTBR  Chartbr,  of  WoodbuTii  Hill,  Northumberland, 
farmer,  died  on  the  8th  of  August,  1869,  having  duly  executed 
316]  a  will,  *bearing  date  the  23d  of  June,  1859.  The  will 
was  in  the  following  terms  : 

"  I  hereby  nominate  and  appoint  my  son  Porster  Charter  as 
the  executor  of  this  my  last  will  and  testament,  and  to  him  I 
give,  devise,  and  bequeath  all  my  messuages,  &c.,  for  his  own 
use  and  benefit,  and  for  the  use  and  benefit  of  the  persons  here- 
inafter to  be  named.  My  will  is,  that  my  executor,  Porster 
Charter,  shall  annually  pay  to  Elizabeth,  my  wife,  the  sum  of 
lOiC  sterling,  and  at  the  same  time  allow  my  said  wife  her  ordi- 
nary maintenance,  so  long  as  they  reside  together  in  the  same 
9house ;  but  should  they  think  proper  to  live  separately,  then  my 
will  is  that,  besides  paying  my  wife  the  above-named  annuity 
of  lOi.,  the  said  Porster  Charter  shall  allow  my  said  wife,  rent- 
'free,  the  use  of  the  cottage  at  Woodbum  Hill  now  occupied  by 
Daniel  Wood,  and  shall  also  supply  her,  gratis,  with  a  reason- 
able quantity  of  bread,  corn,  potatoes,  coals,  butter,  cheese,  and 
garden  produce.  Also  my  will  is,  that  should  any  difference 
of  opinion  arise  between  my  said  executor  and  my  said  wife 
with  regard  to  the  quantity  or  quality  of  the  above  bread,  &c.> 
the  matter  shall  be  laid  before  Walter  Davison,  shoemaker,  and 
his  decision  shall  be  final.  Moreover,  my  will  is,  that  if  my 
daughter  Barbara  Porster  should  at  any  time  be  sick  or  in 
want,  my  said  executor  shall  afford  her  such  pecuniary  and 
other  aid  as  she  may  require,  and  his  own  circumstances  may 
permit,  the  kind  and  amount  of  aid  to  be  determined  upon  by 
the  above-named  Walter  Davison." 

Probate  of  this  will  was  granted  on  the  16th  of  September, 
1869,  to  William  Porster  Charter,  the  elder  son  of  the  deceased, 
but  such  probate  was  called  in  by  a  citation  dated  the  24th  of 
August,  1870,  at  the  instance  of  a  younger  son  of  the  deceased, 
Charles  Charter,  who  claimed  to  be  the  person  appointed  exe- 
cutor in  the  will  of  the  deceased.  The  deceased  had  had  a  son 
called  Porster  Charter,  who  died  in  infancy  many  years  before 
.the  date  of  the  will.     At  that  time,  and  also  at  the  time  of  his 
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death,  he  had  two  sons  living,  William  Forster  and  Charles, 
and  an  unmarried  daughter,  Barbara  (in  the  will  misnamed 
Barbara  Forster).  William  Forster  Charter  was  the  elder  son, 
and  up  to  the  year  1850  usually  resided  with  his  father.  In 
that  year  he  set  up  for  himself  as  a  butcher  at  Cleator  Moor, 
Cumberland,  about  100  *miles  from  Woodburn  Hill,  and  [317 
in  1853  he  emigrated  to  Australia,  from  whence  he  returned  in 
1856,  when  he  again  established  himself  at  Cleator  Moor,  and 
has  continued  to  reside  there  from  that  time.  He  was  never 
addressed  or  known  by  his  father  or  femily  by  the  name  of 
**  Forster,"  but  always  as  William-  Charles  Charter,  the 
younger  son,  with  the  exception  of  a  short  period  in  1859  and 
1860,  about  the  time  the  will  was  executed,  lived  with  his  father 
and  mother  at  Woodburn  Hill  from  his  boyhood  until  his 
father's  death,  and  worked  for  and  assisted  his  father  (without 
wages)  in  managing  the  farm.  Affidavits  were  filed  from  mem- 
bers of  the  family  and  independent  witnesses,  setting  out  de- 
*  clarations  of  the  testator  made  at  the  time  of  and  subsequent  to 
the  date  of  the  will,  and  almost  to  the  day  of  his  death,  that 
Charles  Charter  was  his  heir,  and  that  he  had  not  left,  and  would 
not  leave,  anything  to  his  elder  son.  The  reading  of  these  de- 
clarations was  objected  to  on  behalf  of  the  defendant. 

Dr.  Tristram^ 2^nA  Priichard^  appeared  for  the  plaintiflF  Charles 
Charter.  [They  referred  to  Wigram's  Extrinsic  Evidence,  prop, 
6  ;  Camoya  v.  JBlundell  (*) ;  Douglas  v.  FeUow8.{^).'] 

Dr,  SpiakSy  Q.C.,  and  Bayford^  for  the  defendant  William 

Forster  Pharter.    [They  cited  Jarman  on  Wills,  3d  ed.,  p.  401 ; 

Doe  d.  Ghrd  v.  Needs  (') ;  Doe  d.  Morgan  v.  Morgan  (*) ;  Jones  v. 

Newnum  (*) ;  Williams  on  Executors,  6th  ed.,  p.  1072;  Doe  v. 

d.  Hiscocks  v.  Hiscocks  (•).] 

Cur,  adv.  vult. 

May  13th.  Lord  Penzance.  The  question  raised  in  this  case 
is  somewhat  peculiar.  The  deceased  appointed  as  his  executor 
Ms  son,  Forster  Charter.  It  turns  out  that  he  had  no  son  of 
that  name ;  his  eldest  son  was  named  William  Forster  Charter, 
his  second  son  Charles  Charter.    It  is  beyond  dispute,  that 

0)  1  H.  L.  C,  778.  0  1  C.  &  M.,  285. 

O  ^7, 114 ;  23  L.  J.  (Ch.),  167.  (»)  1  W.  Bl„  60. 

(«)  2  M.  &  W.,  129.  (•)  5  M.  &  W.,  363. 
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evidence  as  to  the  circnmBtances  under  which  the  testator  wrote 
his  will,  as  to  the  different  names  and  circumstances  of  the  people 
about  him,  and  other  surrounding  masters,  is  admissible  in  such 
a  case.  That  is  a  principle  laid  down  by  Lord  Abinger  in  Doe  d. 
318]  SRscocks  V.  *-Hwcocfe  (^),  so  that  I  am  at  liberty  to  put  my- 
self in  the  position  of  the  testator  in  order,  from  the  surrounding 
circumstances,  to  judge  under  what  state  of  things  he  wrote  his 
will.  Reading  the  evidence  to  this  extent,  it  turns  out  that  the 
eldest  son,  William  Porster  Charter,  had  ceased  to  live  at  home 
for  many  years,  and  that  the  younger  did  reside  there  until  his 
father's  death,  and  the  will,  in  its  provisions,  clearly  points  to 
the  fact  that  the  executor  at  the  time  was  living  in  the  house 
with  his  mother.  Moreover,  the  writer  of  the  will  has  obviously 
confused  himself  with  the  name  of  Forster,  for  the  daughter 
whose  name,  of  course,  was  Barbara  Charter,  is  called  Barbara 
Forster.  It  was  argued  that  in  difficulties  of  this  character  the 
Court  cannot  look  to  evidence,  especially  parol  evidence,  of  the 
intention  of  the  testator  or  to  declarations  of  his  intention  to ' 
leave  the  property  to  a  certain  person.  I  postpone  the  con- 
sideration of  this  question,  for  I  think  it  is  possible  to  come  to 
a  conclusion  without  such  evidence.  The  testator  appoints  as 
executor  his  son  Forster  Charter,  when  there  was  no  such  per- 
son. It  is  argued,  however,  there  was  such  a  person,  namely, 
"William  Forster  Charter;  but  in  law,  if  a  man  has  several 
Christian  names,  they  are  all  but  one  name;  they  consti- 
tute but  one  Christian  name.  And  again,  by  what  name  does 
a  man  go  ?  When  the  Court  construes  a  will  according  to  the 
intention  of  the  testator,  it  must  bear  in  mind,  not  ojjXy  what 
name  an  individual  had,  but  by  what  he  usuaUy  went.  The 
testator  never  spoke,  of  his  elder  son  by  the  name  of  Forster, 
but  always  as  William.  K  the  name  had  been  Forster  William 
instead  of  William  Forster,  there  would  be  some  reasonable 
ground  for  the  argument  that  he  is  the  person  meant;  or  if  the 
testator  had  named  as  executor  his  son  William,  the  omission 
of  the  name  Forster  would  not  have  been  material,  but  it  is  im- 
possible to  conceive  that  he  intended  to  describe  his  elder  son 
by  .the  name  Forster  Charter.  If  he  had  desired  to  make  him 
a  bequest,  he  would  have  done  so  in  his  usual  name  of  William, 
and  not  in  that  of  Forster.     It  is  plain  to  the  Court  that  what 

0)  6  M.  &.  W.,  363. 
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has  been  written  is  a  mistake  —  a  blunder  arising  out  of  the 
testator's  own  name.  It  is  said,  however,  that  as  the  deceased 
has  made  u6e  of  one  of  the  names  of  the  elder  son,  it  must  be 
assumed  that  he  '^'meant  his  elder  son ;  but  the  descrip-  [319 
Hon  does  not  apply  to  the  elder  son  either  accurately  or  collo- 
quially, as  the  father  used  to  describe  him.  It  is  clearly  a  slip 
of  the  pen,  and  because  the  mistake  takes  the  form  of  part  of 
the  Christian  name  of  an  individual,  that  circumstance  will  not 
settle  the  dispute  in  £Eivor  of  that  person.  According  to  the 
rule  laid  down  by  Lord  Abinger  in  Doe  d.  SSscocks  v.  Hxscocks  (^), 
it  appears  to  me  that  the  Court  is  able  to  admit  parol  evidence  in 
this  case.  He  said,  ^^  There  is  but  one  case  in  which  it  appears 
to  us  that  this  sort  of  evidence  of  intention  can  properly  be  ad- 
mitted, and  that  is  where  the  meaning  of  the  testator's  words  is 
neither  ambiguous  nor  obscure,  and  where  the  devise  on  the 
fiw^e  of  it  is  perfect  and  intelligible ;  but  from  some  of  the  cir- 
cumstances admitted  in  proof,  an  ambiguity  arises  as  to  which 
of  the  two  or  more  things,  or  which  of  the  two  or  more  persons 
(each  answering  the  words  of  the  will),  the  testator  intended  to 
express."  In  this  case  the  ambiguity  arises  from  the  double 
description,  "  my  son,  Forster  Charter.*'  To  part  of  this  de- 
scription each  of  two  persons  answers ;  to  the  other,  Forster 
Charter,  neither..  Lord  Abinger  went  on  to  say,  referring  to 
certain  cases,  *'*'  they  do  not  materially  vary  in  principle  from 
those  last  cited.  They  differ,  indeed,  in  this,  that  the  equivocal 
description  is  not  entirely  accurate ;  but  they  agree  in  its  being 
(although  inaccurate)  equally  applicable  to  each  claimant ;  and 
they  all  concur  in  this,  that  the  inaccurate  part  of  the  descrip- 
tion is  either  a  mere  blank,  or  applicable  to  no  person  at  all. 
Tlyse,  therefore,  may  &irly  be  classed  also  as  cases  of  equivo- 
cation, and  in  that  case  evidence  of  the  intention  of  the  testator 
seems  to  be  receivable."  Turning  to  the  other  cases,  the  one 
most  like  the  present  was  Cardess  v.  Oareless  (*),  where  the  be- 
quest was  to  "  Robert  Careless,  my  nephew,  the  son  of  Joseph 
Careless."  It  appeared  that  the  testator  had  no  brother  named 
Joseph,  but  two  named  John  and  Thomas,  each  of  whom  had 
a  son  named  Robert  The  Court  admitted  evidence  to  explain 
the  ambiguity,  and  putting  together  what  was  decided  in  that 

(«)  5  M.  &  W.,  868.  01  Mer.,  884. 
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case,  in  Price  v.  Page  (*),  and  in  SHU  v.  Hoste  (*),  by  the  Conrts 
of  Equity,  I  think  I  should  be  warranted  in  resorting  to  general 
320]  evidence  in  the  case  before  me,  if  I  were  **80  minded ; 
but,  in  my  opinion,  it  is  not  necessary.  I  have  already  stated 
the  circumstances  of  the  case,  and  that  there  has  plainly  been  a 
mistake.  The  testator  was  not  on  good  terms  with  his  elder 
soi^  who  resided  some  distance  from  him.  A  provision  is  made 
in  the  will  that  the  executor  shall  pay  annually  to  testator's  wife 
the  sum  of  lOZ.,  and  allow  her  her  ordinary  maintenance,  so  long 
as  she  and  the  executor  reside  together  in  the  same  house. 
This  provision  points  to  an  existing  residence,  although  it  might 
be  made  to  fit  in  with  the  other  son,  if  he  gave  up  his  business. 
It  is  more  probable,  however,  that  the  testator  projected  that  the 
widow  would  continue  to  live  with  her  younger  son.  If  he  had 
intended  that  she  should  go  and  live  with  the  elder  son,  or  that 
the  elder  son  should  give  up  his  business,  he  would  have  used 
diflferent  terms  from  what  he  has  done.  For  these  reasons  I 
have  come  to  the  determination  that  the  use  of  the  words 
Porster  Charter  was  obviously  a  mistake.  The  writer  of  the 
will  has  had  at  the  time  in  his  mind  the  name  of  the  testator, 
and  has  made  a  bungling  performance  of  his  work.  The  pro- 
bate must  be  revoked,  and  granted  to  Charles  Charter,  but  the 
costs  of  both  parties  will  be  paid  out  of  the  estate.  I  may  say 
that  if  I  had  had  occasion  to  refer  to  the  parol  evidence  gene- 
rally, it  would  have  confirmed  the  view  I  have  now  taken. 


*^  i 


I 


Subsequently,  on  the  application  of  Dr.  SpinkSj  Q.C.j  and  on 
the  grounds  that  on  the  previous  occasion  he  had  only  argued 
the  question  of  law  as  to  the  admission  of  parol  evidence,  and 
by  arrangement  with  the  other  side,  had  not  entered  intolthe 
merits  of  the  case  as  the  defendant  desired  before  doing  so  to 
cross-examine  the  witnesses  who  had  made  affidavits  in  support 
of  the  plaintiff,  the  Court  ordered  the  cause  to  be  reheard.  The 
rehearing  took  place  on  the  8th  and  10th  of  November,  1871. 

Manisty^  Q.  C.  {Dr.  Spmks^  Q.  C.  (and  Bayford  with  him),  ap- 
peared for  the  defendant,  William  Forster  Charter.  The  de- 
ceased executed  his  will  in  1859,  and  he  died  in  1869.  The  will 
was  read  ovey  to  the  family  at  the  funeral,  and  it  was  taken  for 
granted  by  all  that  the  property  was  given  to  the  defendant,  and 

0)  4  Ves.,  680.  O  6  MadcL,  192. 


Vol.  II.]  XXXV  VICT.  266 


Charter  v.  Charter.  1871 

this  view  of  the  matter  continued  for  twelve  months,  until  the 
litigation  commenced  in  June,  1870.  Where  an  ambiguity 
arisefl  on  a  will  it  may  be  explained  by  extrinsic  circumstances ; 
but  it  will  not  arise  *if  an  unbiassed  person  on  reading  [321 
the  will  and  knowing  the  state  of  the  family  could  have  no 
doubt  as  to  the  person  intended. 

[LoBD  PENZAifCB.  Tour  argument  goes  to  this  extent,  that 
if  a  man  has  #)ur  or  five  Christian  names,  and  one  of  them  only 
is  given  in  the  will,  that  is  a  proper  description.] 

Mcmisty.  No.  There  must  be  a  sufficient  description  to 
identify  him.  In  this  case  we  say  the  will  contains  an  adequate 
description  of  William  Forster  Charter.  The  deceased  had  two 
sons  only,  and  as  Charles  was  never  called  Sorster,  there  can 
be  no  ambiguity. 

[Lord  Pknzance.  It  may  not  be  a  false  description  where  one 
of  several  names  only  is  used,  and  that  one  by  which  the  person 
was  never  known  or  called,  but  it  is  an  inadequate  one.  A  part 
of  a  name  may  produce  as  much  uncertainty  as  if  a  wrong  name 
were  given.  Surely  in  sutih  a  case  evidence  must  be  gone  into 
to  show  whether  or  not  a  blunder  has  been  committed.] 

Manisiy.  The  material  feu^t  in  this  case  is  that  the  part  of  the 
name  given  is  enough  to  identify  the  elder  son,  seeing  that  that 
part  in  no  way  belongs  to  the  younger,  not  having  been  given 
to  him  in  baptism  or  otherwise.  Our  proposition  is  that  the 
will  may  be  read  as  referring  to  the  defendant,  although  his 
name  imperfectly  answers  that  in  the  will ;  seeing  there  is  no 
other  person  to  whom  the  description  more  precisely  answers. 
There  is  no  ambiguity  in  an  imperfect  description,  that  arises 
where  it  can  be  shown  that  the  description  applies  to  two  per- 
sons indifferently  or  equally ;  and  it  must  arise  on  the  will,  and 
not  in  the  mind  of  some  person.  K  the  description  be  so  im- 
perfect that  the  Court  cannot  say  to  whom  it  belongs,  it  will 
not  decide  in  favor  of  either  of  the  parties ;  there  will  be  no 
will.  Assuming  the  Court  holds  that  there  is  an  ambiguity, 
and  that  all  the  facts  given  in  evidence  mdy  be  legitimately  ad- 
mitted, we  further  contend  that  they  do  not  show  the  testator 
intended  to  prefer  the  younger  to  the  elder  son.  In  his  two 
previous  wills,  testator  had  not  excluded  the  elder  son,  who 
although  much  absent  was  always  on  good  terms  with  his  father, 
whereas  at  the  time  the  will  was  executed  the  plaintiff  was 
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estranged  from  his  father,  and  had  for  a  time  left  his  home,  to 
which  he  was  allowed  to  return  through  the  mediation  of  his 
brother.  They  referred  to  1  Jarman  on  Wills  (8d  ed.)  407- 
322]  409 ;  Doe  d.  Siscocks  v.  Hiscocks  (*) ;  *I>oe  d.  Allen  v. 
Alien  (^;  King's  College  Hospital  v.  WheHdon  (*);  Miller  v. 
Travers  (*) ;  Wigram's  Extrinsic  Evidence,  prop.  7. 

Dr.  Tristram  and  Priichardj  who  appeared  for  the  plaintiff 
were  not  required  to  argue  the  case.  % 

Nov.  21.  Lord  Peijzance.  A  misapprehension*  occurred  in 
this  case  which  led  to  its  being  reheard,  after  an  opportunity 
had  been  given  for  cross-examining  the  witnesses  who  had  made 
affidavits.  In  th^  result  the  case  remains  much  the  same  aa 
before.  If  the  evidence  is  admissible  it  is  difficult  to  come  to 
any  other  conclusion  than  that  the  testator  intended  to  make 
his  younger  son  Charles  his  executor  and  legatee.  The  two 
attesting  witnesses  speak  to  unequivocal  declarations  by  the  tes- 
tator to  that  effect  at  the  time  the  will  was  made.  The  widow 
deposes  that  this  was  the  testator's  constantly  expressed  inten- 
tion all  along,  and  that  he  said  he  had  done  it  over  and  over 
again  after  the  will  was  made  and  up  to  the  time  of  his  death. 
John  Thompson  and  William  Walton,  neighboring  farmers,  and 
many  others,  speak  to  the  testator's  reiterated  statements  that 
he  had  left  all  to  his  son  Charles,  who  resided  with  liim.  James 
Rutherford  and  Robert  Ward,  intimate  acquaintances  of  the 
testator,  speak  to  the  same  effect,  and  the  latter,  who  was  pre- 
sent when  the  will  was  read  after  the  funeral,  at  once  called 
out  it  was  a  mistake.  Then  there  is  the  provision  in  the  will 
that  the  executor  should  allow  the  widow  her  ordinary  mainte- 
nance "50  long  as  they  reside  together. ''  The  fact  being  that 
the  younger  son,  Charles,  was  then  and  up  to  the  testator's 
death  residing  with  his  mother,  whilst  the  elder  brother  was 
resident  at  a  place  a  hundred  miles  off,  and  engaged  in  busi- 
ness there.  And,  lastiy,  there  is  the  fact  distinctly  sworn  to, 
and  not  contradicted,  that  the  defendant  was  never  called  or 
known  by  the  name  of  Porster,  but  only  William  or  Willie, 
Against  tiiese  fEicts  the  defendant  has  little  to  set  in  the  way  of 
evidence.     The  principal,  if  not  the  only  statement  of  import- 
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ance  being,  that  about  the  time  the  will  was  made  the  younger 
son  Charles  had  a  quarrel  with  his  father  and  left  home  for  a 
time.  *This  is  indeed  deposed  to  by  the  defendant  and  [323 
one  of  his  sisters ;  but  it  is  positively  contradicted  by.  the  plaint-' 
iff  and  his  mother,  who  both  swear  that  the  disagreement  was 
with  his  mother  and  not  his  father.  The  time  of  kis  leaving 
home  is  also  in  dispute.  The  defendant's  version  of  this  aflSiir 
can  hardly  be  true  if  the  attesting  witnesses  have  given  a  truth- 
ful account  of  the  testator's  declaration.  K  the  evidence  then 
is  admissible  of  the  testator's  intentions,  I  come  without  diffi- 
culty to  the  conclusion  that  the  plaintiff  was  the  son  intended ; 
but  was  the  evidence  admissible  ?  I  am  not  sorry  that  the  case 
has  been  reargued,  for  it  has  brought  out  more  prominently 
than  ever  the  real  basis  of  the  defendant's  contention,  and  has, 
I  venture  to  think,  ncyrrowed  that  contention  to  a  very  distinct 
and  definite  point,  which  is  this  :  that  as  Forster  is  one  of  two 
names  by  which  the  defendant  was  christened,  there  is  no 
ambiguity  in  tiie  will  to  be  removed.  The  defendant  in  short 
says  this,  '^  Forster  is  at  least  one  of  my  names,  and  it  in  no 
way  belongs  to  my  brother,  so  that  the  description,  if  not  quite 
'accurate,  is  at  least  more  like  my  name  than  his.  Therefore 
there  is  no  ambiguity  as  to  which  of  us  was  meant."  But  is 
this  proposition  correct?  H  a  man  be  christened  by  several 
names  they  constitute  in  law  but  one  Christian  name,  and  any 
one  of  them,  the  rest  being  omitted,  is  not  the  full  legal  name 
of  the  individual.  I  am  far  from  saying  that  a  bequest  tcni  man 
by  his  first  Christian  name,  or  by  any  one  of  them,  by  which 
he  is  familiarly  known  or  even  commonly  called  by  the  testator, 
would  not  be  a  valid  bequest.  Undoubtedly  it  would.  But 
this  is  a  case  in  which  the  name  used  is  neither  the  legal 
Christian  name,  nor  the  first  name,  nor  a  name  by  which  the 
man  was  ever  called  or  known  by  anybody.  The  executor  is 
described  as  "  my  son  Forster  Charter."  The  first  part  of  this 
description  lies  in  the  words  "  my  son."  The  facts  proved  show 
that  the  testator  had  two  sons,  and  two  .  only.  That  narrows 
the  indication  then  to  two  persons.  The  question  is,  does  the 
name  Forster  Charter  properly  or  with  reasonable  certainty  describe 
either  of  them  ?  If  not,  there  is  an  ambiguity  between  the  two 
sons,  for  the  executor  is  to  be  a  "  son,"  and  his  name  is  not 
vdth  reasonable  certainty  given.    It  is  difficult,  if  not  impossible, 
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to  imagine  tliat  the  testator,  whose  intention  we  are  seeking, 
purposely  described  the  defendant  (whom  he  had  never  called 
324]  ^y  ^^y  *other  name  than  William  or  Willie)  as  simply 
^'  Forster.''  There  has,  then,  been  a  mistake.  And  this  is,  to 
my  mind,  a  not  unimportant  matter,  for  it  makes  the  case  even 
stronger  for  the  admission  of  evidence  than  others  in  which  the 
Court  has  had  to  deal  with  a  merely  defective  description,  that 
is,  a  description  in  which  the  testator  wrote  what  he  meant  to 
write,  and  all  that  he  meant  to  write,  but  fidled  in  accurately 
describing  the  object  he  had  on  his  mind.  The  testator  has  not 
failed  in  his  description  from  want  of  knowledge  or  memory. 
The  error  was,  therefore,  what  Sir  W.  Grant,  in  the  case  of 
Careless  v.  Gardess  (*),  called  a  slip  of  the  pen.  It  may  be  that 
the  writer  of  the  will  in  this  case  carelessly  omitted  the  first 
name,  William,  though  the  testator  mentioned  the  full  name  to 
him.  That  would  be  one  way  of  accounting  for  the  mistake. 
Another  way,  and  as  probable  an  one,  as  it  seems  to  me,  would 
be  to  surmise  that  the  writer  had  got  the  name  of  the  testator 
"  Forster  Charter ''  in  his  head,  and,  having  written  it  three 
lines  higher  up,  had  inadvertently  repeated  it  in  describing  the 
executor.  But  is  the  Court  at  liberty  to  decide  this  case  upon 
these  speculations  ?  And  if  there  has  been  a  mistake,  whetiier 
of  omission  or  otherwise,  in  consequence  of  which  nether  of 
the  two  sons  is  distinctly  or  accurately  described,  is  not  an  ambi- 
guity created ;  and  is  any  other  course  open  to  the  Court,  if 
the  re*  of  the  will  and  the  surrounding  circumstances  do  not 
solve  the  difficulty,  than  to  admit  parol  evidence  of  the  testa- 
tor's intention  ? 

At  this  stage  of  the  inquiry,  it  was  that  the  plaintiff's  counsel 
asserted  the  proposition  to  which  I  have  before  alluded,  wid 
which,  if  it  were  supported  by  authority,  would,  I  think,  carry 
him  through,  namely,  that  if  the  description  was  imperfect  the 
Court  was  bound  to  apply  it  to  that  one  of  the  sons  whose  name 
it  most  nearly  resembled.  Is  this  contention  reasonable,  and  is 
it  supported  by  authority  ?  Once  concede  that  there  has  been 
a  mistake,  and  it  seems  to  be  unreasonable  to  exclude  evidence 
which  may  be  so  cogent  as  to  set  all  doubt  at  rest,  and  proceed 
to  apply  the  blundering  description  to  one  son  rather  than  the 
other,  because  the  blunder  has  taken  a  form  which  more  nearly 
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corresponds  with  the  true  name  of  that  one  than  with  the  name 
of  the  other.  But  whatever  the  reason  of  the  matter  may  be 
the  court  must,  I  think,  *be  bound  by  the  authorities ;  [325 
and  how  do  they  stand  ?  I  do  not  propose  to  go  through  any 
number  of  them.  They  are  collected  in  Mr.  Jarman's  book, 
vol.  i,  p.  406.  I  find  no  case  in  which  the  proposition  contended 
for  is  laid  down  or  applied.  On  the  other  hand,  I  find  the 
general  principle  laid  down  in  a  contrary  direction  by  a  most 
careftil  and  able  judge,  the  Lord  Chief  Justice  Tindal.  In 
Miller  v.  Trovers  (^)  he  says,  "  The  other  class  of  cases  is  that 
in  which  the  description  of  the  person  who  is  intended  to  take 
is  true  in  part,  but  not  true  in  every  particular.  As  where  an 
estate  devised  to  a  person  whose  Christian  or  surname  is  mis- 
taken, or  whose  description  is  imperfect  or  inaccurate,  in  which 
latter  class  of  cases  parol  evidence  is  admissible  to  show  who 
was  intended  to  take,  provided  there  is  sufiicient  indication  of 
intention  on  the  face  of  the  will  to  justify  the  application  of  the 
evidence."  To  this  general  statement  of  the  rule,  I  will  add 
one  or  two  cases.  In  Still  v.  Hoste  (*)  the  bequest  was  to  Sophia 
Still,  daughter  of  Peter  Still.  Peter  had  two  daughters,  Selina 
and  Mary  Ann.  There  was  obviously  a  mistake.  It  was  equally 
obvious  that  the  name  Selina  more  nearly  resembled  Sophia 
than  Mary  Ann  did.  Indeed  it  was  hardly  possible  to  conceive 
that  if  the  testator  knew  anything  of  the  real  names  of  Peter 
Still's  daughters,  he  could  have  blundered  into  calling  Mary 
Ann,  Sophia ;  while  it  was  easy  to  conceive  that  he  might  have 
written  Sophia  for  Selina.  But  the  Court  admitted  parol  evi- 
dence, including  that  of  the  attorney  who  made  the  will.  In 
Thomas  v.  Thomas  (*)  the  devise  was  "  to  my  granddaughter  Mary 
Thomas,  of  Llechlloyd,  in  Merthyr  parish."  There  was  no 
person  who  answered  the  description  entirely.  There  was  a 
great-granddaughter  of  the  name  of  Mary  Thomas,  but  she  did 
not  live  at  the  place  named.  There  was  also  a  granddaughter 
who  did  live  at  the  place  named,  but  her  name  was  Elinor  Evans. 
Evidence  was  admitted  to  prove  that  Elinor  Evans  was  the  per- 
son intended.  It  failed  to  satisfy  the  jury,  but  the  Court  held 
that  the  evidence  had  been  properly  admitted.  In  this  case  it 
was  strongly  contended  that  the  name  of  the  devisee  being  cor- 
rectly given,  although  the  ei^tire  description  was  not  accurate, 
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the  Court  was  precluded  from  all  inquiry  by  evidence,  as 
326]  *to  whether  another  person,  whose  name  in  no  way  re- 
sembled that  given  in  the  will,  was  the  person  intended ;  bnt 
the  Court  held  otherwise.  Doe  d.  Morgan  v.  Morgan  Q)  and  Doe  d. 
Alien  V.  AUen  (*)  are  both  cases  in  which  there  were  two  people 
each  answering  the  description,  but  other  provisions  in  the  will 
pointed  strongly  to  one  of  them  in  preference  to  the  other,  as 
the  object  probably  intended.  In  neither  case  did  the  Court 
decide  on  this  probability,  but  resorted  to  parol  evidence. 

There  is,  therefore,  I  conceive,  good  warrant  for  admitting 
the  whole  of  the  parol  evidence,  including  the  testator's  declara- 
tions; but  if  these  were  excluded  there  would,  I  think,  be  suffi- 
cient to  guide  the  Court  to  the  conclusion  that  the  name  Forster 
Charles  was  a  mistake,  and  that  the  younger  son  was  intended. 
On  the  whole  the  Court  pronounces  in  his  favor,  and  orders  the 
probate  granted  to  the  defendant  to  be  revoked. 

Attorneys  for  plaintiff:  Flux  ^  Leadbitter. 
Attorneys  for  defendant;  Hidder  ^  Kirkbank. 

For  cases  where  legatees  have  been  Gas.,  173 ;  Matter  of  Trusts  of  Riddt, 

erroneously  named  or  described,  see  In  11  Hare,  309.     See  also  3  Albany  Law 

Be  Ingles,  Tmst  L.  R.,  11  Eq.,  578 ;  1  Journal,  263,  Kurtz  v.  Hibner.  10  Am. 

Roper  on  Legacies,  30-190, 3d  Am.  Ed.,  Law  Reg.,  N.  S.,  98,  and  note  page  97, 

Drake  v.  Drake,  8  House  of   Lords  etseq. 


January  38, 1873. 

339]  *TwiSLBTON  V.  TwiSLBTON  and  Kelly. 

Law  Reports,.3  Probate  and  Divorce,  889. 

Hu^barid^i  Petition  for  Dissolution — Wiihdra/uxd — Alimony. 

The  husband  x>etitioned  the  Court  for  a  dissolution  of  his  marriage,  by  reason 
of  his  wife's  adultery.  In  her  answer  the  wife  denied  such  adultery  and  made 
counter  charges  against  the  petitioner,  of  adultery  and  cruelty,  wliich  he  denied, 
and  directions  were  given  as  to  the  mode  of  trial  of  the  facts  in  issue.  The  petL 
tioner  then  moved  for  leave  to  withdraw  the  petition  on  payment  of  the  wife's 
costs.  A  few  days  before  the  motion  was  made,  the  respondent  filed  a  petition 
for  alimony : — 

,.    HeUdf  that,  if  a  wife  use  due  diligence  in  claiming  alimony,  the  husband  will 
not  be  allowed  to  withdraw  his  petition  untU  he  has  paid  the  alimony  allotted  to 
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her  np  to  the  time  of  the  withdrawal ;  bnt  that  if  the  wife  delay  to  present  her 
petition  up  to  the  last  moment,  so  that  the  husband  has  not  had  time  to  answer 
it,  the  Court  will  not  refuse  to  allow  him  to  withdraw,  until  he  has  filed  an  answer 
to  such  petition,  and  paid  what  the  Court  may  allot  upon  it. 

James  Twisleton  petitioned  the  Court  .to  dissolve  his  mar- 
liage  witii  Ann  Amy  Twisleton,  by  reason  of  her  adultery  with 
Thomas  Kelly.  The  petition  was  filed  on  the  3d  of  March,  1871. 
On  the  28th  of  April,  1871,  the  respondent  filed  her  answer,  in 
which  she  denied  the  adultery  alleged  against  her,  and  made 
♦counter  charges  of  adultery  and  cruelty  against  the  peti-  [340 
tioner.  In  Trinity  Term,  1871,  directions  were  given  as  to  the 
trial  of  the  facts  in  issue.  On  the  6th  of  December,  1871,  the 
respondent  filed  a  petition  for  alimony ;  and  on  the  14th  of 
December  a  notice  was  served  upon  her  attorney  of  an  intended 
application  to  the  Court  for  leave  to  withdraw  the  petition.  On 
the  16th  of  December  she  filed  an  affidavit  that  she  has  no  means, 
and  that  during  the  pendency  of  the  suit,  her  board,  lodging, 
wearing  apparel,  and  other  necessaries  had  been  provided  for 
her  at  tiie  expense  of  other  parties. 

Dec.  19,  G.  Browne  moved  for  leave  to  withdraw  the  petition 
on  the  payment  of  the  costs  of  the  respondent  and  co-respondent. 

jDr,  Swabeyy  on  behalf  of  the  respdhdent,  objected.  The  Court 
will  not  allow  the  petition  to  be  withdrawn ;  but  will  order  the 
husband  to  answer  the  petition  for  alimony. 

• 

1872.  Jan,  23.  The  Judge  Ordinary.  The  Court  has  come 
to  the  conclusion  that  the  husband  is  entitled  to  have  his  peti- 
tion dismissed  on  payment  of  costs.  The  circum3tance  of  the 
wife  having  filed  a  petition  for  alimony,  is  not  alone  sufficient 
to  stay  the  hands  of  the  Court.  If,  indeed,  she  had  done  that 
promptly,  the  effiect  might  have  been  different ;  but  the  original 
petition  was  filed  in  March,  1871,  and  the  petition  for  alimony 
not  until  December.  The  petition  must  be  dismissed  on  the 
husband  paying  all  the  wife's  costs,  including  the  motion  as  to 
the  dismissal. 

Attorneys  for  petitioner :  Johnson  ^  WeatkeraU. 
Attorney  for  respondent :   W.  Shaw. 
Attorney  for  co-respondent :  J.  TremeUen. 

END  OF  MICHAELMAS  TERM,  1871. 
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218]  *JoNES  and  Wife  v.  Cuthbbrtson. 

Law  Reports,  7  Queens  Bench,  218. 

Parties  to  Action  —  EusbaTid  a/nd  W\fe — Money  Tuid  and  received  to  uee  qf  the 
JItudand  and  Wife — Money  "borrowed  for  Wiffl^  separaie  use. 

A  married  woman  had  property,  freehold  and  leasehold,  devised  to  her  separate 
use,  and  she  being  desirous  of  building  and  repairing  some  cottages  upon  it,  and 
her  husband  wishing  to  pay  off  a  debt,  it  was  arranged,  under  the  advice  of  the 
defendant,  a  solicitor,  that  a  loan  of  5501.  should  be  raised  by  the  mortgage  of  the 
wife's  property,  and  the  deposit  of  two  policies  of  500^.  each  on  the  life  of  the  hus- 
band and  wife  respectively.  The  mortgage  was  executed  by  husband  and  wife, 
and  the  husband  covenanted  for  the  repayment  of  the  loan.  The  money  was  to 
be  advanced  by  installments,  and  a  joint  authority,  signed  by  husband  and  wife, 
was  given  to  the  defendant  to  receive  the  first  installment  of  1502.  from  the  mort- 
gagees. He  received  it,  and  paid  the  husband's  debt  by  the  authority  of  husband 
and  wife,  and  he  handed  a  small  sum  to  them,  but  claimed  to  retain  the  balance 
for  a  previous  debt  due  from  the  husband  for  professional  services.  Upon  this 
an  action  was  brought  by  husband  and  wife  to  recover  the.  balance : — 

Held,  that  the  action  was  maintainable :  for  that  the  defendant,  having  fall 
knowledge  of  the  objects  of  the  loan,  one  of  which  was  to  appropriate  a  sum  to  the 
separate  use  of  the  wife,  received  the  money  under  the  joint  authority,  as  agent  of 
the  husband  and  wife  to  carry  into  effect  those  objects ;  and  he  could  not,aguiist 
their  will,  treat  the  transaction  as  a  reduction  into  possession  by  the  husband; 
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and  the  defendant,  therefore,  had  no  right  to  eet  np  aa  an  answer  to  the  action 
that  the  mone^,  when  in  hia  hands,  was  money  of  the  husband  alone. 

Deglabatiok  by  Thomas  Jones  and  Ehoda  Celia  his  wife,  for 
money  had  and  received  by  defendant  to  the  use  of  plaintiiis,  in 
right  of  the  wife  alone,  she  being  then  and  still  entitled  to  the 
same  for  her  sole  and  separate  use,  and  for  the  recovery  of 
v^hich  she  had  a  right  to  sue  defendant 

Pleas :  Never  indebted,  and  payment. 

Issue  joined. 

At  the  trial  before  Mellor,  J.,  at  the  Glamorganshire  Spring 
Assizes,  1871,  a  nonsuit  was  entered  by  consent  with  leave  to 
move  *to  enter  a  verdict  for  the  plaintiffi  for  701.  8s.  7d.,  [219 
the  amount  claimed. 

The  &cts  are  fully  stated  in  the  judgment  of  the  Court 

A  rule  was  obtained  accordingly,  on  the  ground  that,  under 
the  circumstances  proved  at  the  trial,  the  action  might  be 
brought  by  the  husband  and  wife  jointly. 

1871.  Nov.  20.  J.  W.  Bowen  and  G.  B.  Hughes  showed  caus^. 
The  case  comes  within  the  rule  laid  down  in  1  Roper's  Hus- 
band and  Wife,  p.  220,  2d  ed.,  adopted  in  1  Williams'  Execu- 
tors, pp.  80S-4,  6th  ed.,  that  when  money  owing  to  the  wife  has 
been  actually  received  under  the  authority  of  the  husband,  or 
the  joint  authority  of  husband  and  wife,  as  in  the  present  case 
the  wife's  interest  in  the  property  is  changed,  and  there  is  a  re- 
duction into  possession  by  the  husband  of  the  wife's  chose  in 
action,  divested  of  her  title  to  it  upon  surviving  him ;  and  he 
may  maintain  an  action  for  the  money  so  received.  There  are 
many  cases  which  fully  bear  this  out :  Huntley  v.  Griffiths  (*) ; 
Tagnum  v.  Hopkins  (*) ;  Bird  v.  Peagrum  (*).  The  fact  that  the 
husband  expressly  authorized  the  receipt  of  the  money,  at  once 
distinguishes  this  case  from  the  late  case  of  Fleet  v.  Perrins  (*), 
where  the  husband  was  in  entire  ignorance  of  the  fund  in  ques- 
tion. Abbot  V.  Bhfield  (*),  King  v.  Bctsingham  (^,  and  Bidgood  v. 
Way  (J)j  show  that  money  had  and  received  cannot  be  main- 
tianed  by  husband  and  wife. 

O  Moore,  452.  4  Q.  B.,  500. 
O  4  M.  &  G.,  389.  O  Cro.  Jac.,  644. 

O  13  C.  B.,  639 ;  32  L.  J.  (C.  P.),  166.  O  8  Mod.,  199. 

O  Law  Rep.,  3  Q.  B.,536;  Law  Rep.,       O  3  W.  Bl.,  1386. 


264  OOUBT  OF  QUBBN'S  BENCH.  [L.  B 

1872  Jones  ▼.  Cuthbertson. 

[Lush,  J.  In  Bidgood  v.  Wajf  Q  and  the  other  cases  the 
wife's  interest  was  not  shown.  Suppose  a  promissory  note 
given  to  husband  and  wife,  the  action  may  be  brought  by  the 
two.] 

The  wife's  rights  may,  perhaps,  be  sustained  in  equity: 
Sbper  V.  OottreU  (*) ;  but  she  has  no  rights  at  law.  The  true 
eflfect  of  the  whole  transaction  was,  that  the  husband  borrowed 
the  money,  the  wife  consenting  that  her  separate  property 
should  be  encumbered  as  security.  She  therefore  was  simply 
surety,  and  at  law  the  money,  when  received,  was  the  husband's 
alone. 

220  *S.  S.  Giffard,  Q.C.y  and  B.  Francis  WUHarns,  in  support 
of  the  rule.  The  points  of  law  relied  on  for  the  defendant  may 
be  conceded,  but  they  do  not  apply  to  the  facts  of  this  case. 
The  money  was  received,  no  doubt,  under  a  joint  authority 
from  husband  and  wife ;  but  that  is  not  all.  The  circumstances 
under  which  the  money  was  borrowed,  and  the  fact  that  the 
defendant  was  acting  throughout  as  solicitor  for  the  plaintiffs, 
with  full  knowledge  of  the  objects  for  which  the  money  was 
borrowed,  at  once  distinguish  this  case  from  cases  that  have 
been  or  can  be  cited.  The  question  is,  whether  a  husband  can- 
not assent  to  his  wife's  having  an  interest  in  personalty: 
PhiUiskirk  v,  PhckweU  (')  is  a  direct  authority  that  he  may  do  so 
if  he  chooses.  The  defendant,  knowing,  when  he  received  this 
money,  that  it  was  borrowed  with  the  express  object  of  being 
applied  to  the  wife's  separate  estate,  he  cannot  be  heard  to 
say  that  he  received  it,  not  for  the  wife's  use,  but  to  the  use  of 
the  husband  alone.  In  Fleet  v.  Perrms  (*),  in  the  Exchequer 
Chamber,  even  Kelly,  C.  B.,  who  differed  from  the  rest  of  the 
Court  as  to  the  form  of  action,  on  the  ground  that  money  had 
and  received  would  not  lie  by  husband  and  wife,  did  not  deny 
that  an  action  might  be  maintained  in  some  form  or  other  by 
the  wife's  representatives. 

Cur.  ado,  vuU. 

Jan.  15.  The  judgment  of  the  Court  (Cockbum,  C.  J.,  Mellor, 
Lush,  and  Hannen,  JJ.),  was  delivered  by 

0)  2  W.  Bl.  1236.  O  2  M.  &  S.,  398. 

O  6  E.  &  B.,  497 ;  26  L.  J.  (Q.  B.),  7.  O  Law  Rep.,  4  Q,  B.,  at  p.  616. 
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Mellob,  J.  In  this  case  Thomas  Jones  and  Rhoda  Oelia,  his 
wife,  sued  the  defendant,  who  was  an  attorney  and  solicitor,  to 
recover  a  sum  of  70t  8^.  7rf.,  received  by  him  under  the  fpllow- 
ing  circumstances. 

The  plaintiff  Bhoda  Celia  Jones,  having  married  the  other 
plaintiff,  Thomas  Jones,  in  the  lifetime  of  her  father,  became, 
on  the  death  of  the  latter,  devisee  and  legatee,  under  his  will, 
of  certain  freehold  and  leasehold  property,  in  Keath  and  Swan- 
sea, ^^to  her  separate  use.''  The  husband  was  indebted  to 
Messrs.  Franklyn  and  other  persons,  and  he  desired  to  obtain 
money  to  pay  Franklyn's  debt,  while  the  wife  wanted  money 
to  build  or  repair  certain  cottages  on  property  which  was  in- 
cluded in  the  *devise  to  her  contained  in  her  father's  will.  [221 
The  defendant  was  their  solicitor,  and  they,  by  the  advice  of 
his  managing  clerk,  entered  into  a  negotiation  with  some  per- 
sons  at  Bristol,  called  the  "  Union  Finance  Company,"  for  an 
advance  of  5501.  on  the  mortgage  of  the  wife's  separate  property, 
and  also  upon  two  policies  of  insurance  for  5001.  each,  one  being 
a  policy  on  the  life  of  the  wife,  the  other  on  the  life  of  her  hus- 
b^d.  Both  husband  and  wife  executed  the  mortgage,  and  the 
husband^ntered  into  the  usual  covenants  for  the  repayment  of 
the  loan  to  the  mortgagees.  It  was  part  of  the  arrangement  that 
the  5507.,  agreed  to  be  lent  by  the  mortgagees  on  \he  above  se- 
curity, should  be  advanced  by  installments,  the  first  installment 
"being  a  sum  of  1502.  When  that  installment  became  due,  an 
authority  in  writing  was  prepared  by  the  defendant's  clerk, 
dated  the  1st  of  July,  1870,"  and  signed  by  the  two  plaintiffi, 
being  a  joint  authority  by  them  to  the  defendant,  to  receive  the 
money  for  them  Q).  The  defendant,  accordingly,  by  virtue  of 
that  authority,  received  the  first  installment,  less  the  costs  of  the 
mortgagees'  solicitors.  He  paid  out  of  that  installment,  by  virtue 
of  a  written  authority,  signed  by  the  husband  and  wife,  a  sum 
of  28L  4s.  10d.j  being  the  debt  due  by  the  husband  to  Messrs. 

O  The  aathority  was  in  theee  tenns :  situate  in  Neath  and  Swansea,  Glamor- 

**  We,  the  nndeisigned,  do  hereby  an-  ganshire,  and  for  so  doing  this  shall  be 

thorize  yon  to  receive  of  and  from  the  your  authority. 

Union  Finance  Company,  Limited,  Bris-  "  Thomas  Jones, 

tol,  or  their  solicitors,  the  sum  of  1602.  "  Bhoda  Celia  Jones, 

(less  solicitor's  charges),  being  the  first  "  Ist  July,  1870. 

installment  on  account  of  loan  of  5501.  "  To  Mr.  H.  Cuthbertson,  Solicitor, 

which  the  said  company  have  agreed  to  "  Neath." 
lend  us  on  the  security  of  property, 

34 
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Franklyn,  and  sent  to  the  plaintiffs  a  cheque  for  2SL  19s.  5rf., 
payable  to  the  order  of  Thomas  Jones,  accompanied  by  a  re- 
ceipt for  139i.  175.,  being  the  amount  of  the  first  iijstallment, 
less  the  costs  of  the  solicitors  of  the  mortgagees,  and  retained 
the  balance  in  his  hands  in  satisfaction  of  a  debt  due  to  him 
irom  the  husband  in  respect  of  professional  charges  for  business 
before  done  (^). 

The  defendant  having  refused  to  pay  over  the  balance  to  the 
plaintiffii,  this  action  was  brought;  and  on  the  trial,  these  facts 
222]  ^appearing,  it  was  contended  for  the  defendant  that  the 
plaintiffi  could  not  recover,  inasmuch  as,  under  the  circum- 
stances, the  installment,  when  received  by  the  defendant  under 
the  joint  authority  to  receive  it,  became,  in  point  of  law,  the 
money  of  the  husband  only,  and  could  only  be  sued  for  by  him ; 
in  which  case  the  defendant  would  have  been  able  to  set  off  the 
debt  due  to  him  from  the  plaintiff  Thomas  Jones.  It  was  there- 
upon arranged,  with  the  consent  of  the  counsel  on  both  sides, 
that  the  plaihtrfl^  should  be  nonsuited,  and  that  leave  should  be 
reserved  to  enter  a  verdict  for  701.  84.  7d.,  in  the  event  of  this 
Court  being  of  opinion  that  they  were  entitled  to  recover  in  this 
action. 

The  case  was  argued  in  Michaelmas  Term  last,  and  the  Court 
took  time  to  consider  its  judgment.  Many  cases  were  cited  on 
the  argument  in  support  of  the  general  proposition  stated  in 
Bright's  Law  of  Husband  and  Wife  (vol.  i,  p.  53,  c.  5,  8.  2,  par. 
1),  founded  upon  Roper's  treatise  on  the  same  subject,  viz.,  that 
"  if  the  husband  receives  the  fund  which  was  owing  to  his  wife, 
or  if  he,  or  he  and  his  wife,  authorize  a  person  to  receive  it, 
who  actually  obtains  it,  either  of  such  modes  of  receipt  will 
change  the  wife's  interest  in  the  property,  and  will  be  a  re- 
duction of  the  chose  in  action  into  the  possession  of  her  husband, 
divested  of  her  title  to  it  upon  surviving  him ;  and  he  may 
msdntain  an  action  for  the  money  so  received  by  the  person  au- 
thorized (*)." 

We  do  not  doubt  that  the  above  passage  contains  a  correct 
statement  of  the  law,  as  applicable  to  the  precise  conditions 
specified  in  it;  but  it  appears  to  us  that  the  peculiar  circum- 

Q)  The  plaintifi^  in  their  particulars  the  sum  they  claimed, 

of  demand  gave  credit  to  the  defendant  (*)  See  Roper  on  Husband  and  Wife 

lor  a  further  sum  of  12?.  4«.  2d.,  for  his  vol.  i,  p.  220,  2d  ed. 
costs,  leaving  a  balance  of  70?.  89.  7d., 
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stances  of  the  present  case  take  it  out  of  the  operation  of  that 
rule,  and  distinguish  it  from  the  numerous  authorities  which 
were  cited  on  the  argument 

This  is  not,  as  was  contended,  a  lending  by  the  wife  of  the 
security  of  her  separate  estate  for  the  benefit  of  her  husband ; 
but  the  effect  of  the  transaction,  as  detailed  in  the  evidence  of 
the  wife  and  her  husband,  was  in  substance  this,  viz.,  that  the 
husband  dedred  to  discharge  a  debt  due  from  him  to  Messrs. 
Franklyn,  and  that  the  wife  desired  to  raise  money  for  her  own 
separate  use,  partly  to  repair  and  partly  to  build  some  cottages  on 
her  separate  estate ;  and  accordingly  they,  under  the  advice  of 
the  "^defendant's  clerk,  became  parties  to  the  arrangement,  [223 
which  was  carried  into  effect  by  the  mortgage;  but  it  was  not 
understood,  or  intended,  either  by  the  husband  or  the  wife, 
that  the  money  was  to  be  raised  for  any  other  purpose  than  to 
provide  means,  as  to  part,  to  pay  the  debt  due  from  the  hus- 
band to  Messrs.  Franklyn,  and,  as  to  the  residue,  to  be  appro- 
priated to  the  separate  use  of  the  wife.  The  defendant  was 
well  aware  of  all  this,  as  the  transaction  was  carried  into  effect 
through  the  instrumentality  of  himself  and  his  clerk.  When, 
therefore,  the  husband  and  wife  signed  the  joint  authority  to 
the  defendaat  to  receive  the  first  installment,  he  was  well  aware 
that,  with  the  exception  of  the  debt  to  Messrs.  Franklyn,  the 
residue  of  the  money  was  to  be  applied  solely  for  the  benefit  of 
the  wife,  and  he  became  the  agent  of  both  the  plaintiffi  to  carry 
that  purpose  into  effect.  The  money,  therefore,  when  received 
*by  him,  was  received  simply  as  agent  for  the  husband  and  wife, 
to  carry  into  effect  their  several  objects,  and  he  could  not,  against 
the  will  of  the  parties,  treat  the  transaction  as  a  reduction  into 
possession  by  the  husband,  on  his  own  account,  and  for  his  own 
purposes ;  and  he  had  no  right,  therefore,  to  s^t  up,  as  an  ans- 
wer to  the  present  action,  that  the  money,  when  it  got  into  his 
hands,  was  the  money  of  the  husband  only. 

It  was  argued  on  the  part  of  the  defendant,  that  the  true 
effect  of  the  £a.cts  was  that,  the  wife  having  agreed  to  incumber 
her  separate  estate,  and  the  husband  having  deposited  a  policy 
of  assurance  on  his  own  life,  and  entered  into  a  covenant  with 
the  mortgagees  to  repay  to  them  the  entire  amount  of  the  sum 
secured,  whereby  he  became  primarily  liable  to  the  mortgagees, 
the  wife  stood  in  the  nature  of  a  surety  only  :  and  that  under 
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these  circnmBtances  the  installment,  so  soon  as  it  got  into  the 
hands  of  the  defendant,  became  immediately,  in  point  of  law, 
the  money  of  the  husband.  If  indeed  the  money  had  been 
raised  for  the  husband's  benefit  only,  and  the  wife  had  merely 
incumbered  her  separate  estate  in  order  to  enable  him  to  raise 
the  money,  the  contention  on  the  part  of  the  defendant  would 
have  been  justified,  and  the  money  then  would  have  been  re- 
ceived by  the  defendant  discharged  of  any  trust  for  the  separate 
benefit  of  the  wife,  and  it  would  have  been  in  his  hands  the 
money  of  the  husband  only. 

In  equity  it  is  well  settled  that  a  wife,  entitled  to  property  de- 
224]  *vi8ed  or  bequeathed  to  her  separate  use,  is  considered  as 
a  feme  sole  as  to  all  dealings  with  such  property ;  and,  although 
at  law,  she  is  in  general  incapable  of  contracting  with  her  hus- 
band, still,  in  relation  to  transactions  affecting  her  separate 
estate,  there  appears  to  be  no  doubt  that  she  may  enter  into 
arrangements  with  her  husband,  or  with  other  parties,  for 
creating  incumbrances  or  for  making  any  other  disposition  of 
that  estate,  and  designating  the  amount  or  the  terms  on  which 
she  may  be  disposed  to*  join  in  a  security  like  that  which  was 
given  in  the  present  case. 

K  the  transaction  takes  the  form  of  raising  a  loan  for  her 
husband,  she  is  in  equity  treated  as  a  surety  to  the  extent  to  . 
which  she  incumbers  her  separate  estate,  and  is  entitled  to  be 
reimbursed  out  of  his  estate ;  but  if  the  transaction  is  one  wholly 
or  partially  for  her  own  separate  use  and  benefit,  there  can  be 
no  reason  why  she  should  not  enter  into  stipulations  with  her 
husband  relating  thereto ;  and  we  think  that  this  was  the  effect 
of  the  transaction  in  question,  and  that  the  defendant,  when  he 
received  the  money  by  virtue  of  the  joint  authority  of  husband 
and  wife,  could*not,  contrary  to  the  agreement  and  intention  of 
the  parties,  treat  the  money  so  received  as  the  money  of  the 
husband  alone.  The  receipt  by  him  could  not,  under  the  cir- 
cumstances, operate  as  a  reduction  into  posi^ession  by  the  hus- 
band, and  was  not,  indeed,  in  the  sense  used  in  the  authorities, 
a  chose  in  action  of  the  wife  which  the  husband  could  by  any 
act  of  his  own  reduce  into  possession. 

It  is  unnecessary  to  refer  to  the  numerous  cases  which  were 
cited  on  this  argument,  inasmuch  as  none  of  them  depend  upon 
circumstances  at  all  analogous  to  the  present  case. 


Vol  VIL]  HILABT  TBBM,  XXXV  VICT.  269 

Noten  y.  Hendenon.  1873 

Our  judgment  will  therefore  be,  that  the  verdict  be  entered 
for  the  plaintifft,  pursuant  to  the  leave  reserved,  for  the  sum  of 
70Z.  85-  7d.  ♦ 

Bule  absoliUe. 

Attorney  for  plaintiffi :    BeUj  Brodrick  ^  Qrey. 
Attorney  for  defendant :  E.  Peaoopp. 


Feb.  16, 1872. 
[*IN  THE  EXCHBQUBB  OHAMBBB.]  [225 

I^OTABA  and  another  v.  Hendbbson  and  others. 

Law  Reports,  7  QaeenB  Bench,  225. 

Ship  and  Shipping — Duty  of  Master  or  ShipowMr  a$  to  Goods  damaged  on  the 
Voyage  by  exeepted  PerUe — Duty  to  unload  dry  andre-ehip  Cargo — Measure 
of  Damages. 

Tkeie  ifl  »  duty  on  the  master  of  a  ship,  as  representing  the  shipowner,  to  take 
reasonable  care  of  the  goods  introsted  to  him,  not  merely  in  doing  what  is  neces- 
sary to  preserve  them  on  board  the  ship  daring  the  ordinary  incidents  of  the  voy- 
age, bat  also  in  taking  active  measares,  where  reasonably  practicable  onder  aJl 
theTcircamstances,  to  check  and  arrest  the  loss  or  deterioration  resolting  from 
accidents,  for  the  necessary  and  immediate  conseqaenoes  of  which  the  shipowner 
is  not  liable  by  reason  of  exceptions  in  the  bill  of  lading.  And  for  neglect  of  this 
daty  by  the  mastcfr  the  Bhii>owner  is  responsible  to  the  shipper. 

The  plaintifis  shipped  beans  on  board  the  defendants'  ship,  onder  a  bill  of  lad- 
ing, from  Alexandria  to  Glasgow,  with  leave  to  caU  at  intermediate  ports,  de- 
liverable to  plaintifis'  order  on  payment  of  freight  by  consignees.  The  ship  called 
at  Liverpool,  and  in  going  oat  met  with  a  collision  (a  peril  excepted  in  the  bill 
of  lading),  and  was  obliged  to  pat  back  for  repairs,  which  detidned  her  a  few 
days.  The  beans  were  wetted  by  sea  water  in  conseqaence  of  the  collision  ;  and 
the  plaintiffi,  being  at  Liverpool,  offered  to  receive  them  there,  paying  freight 
pro  rat& ;  but  the  defendants'  agent  ref ased  to  deliver  them  without  being  paid 
full  freight ;  and  the  beans  were  carried  on  to  Glasgow  ;  and  on  their  arrival 
there  they  were  much  ^teriorated  in  value,  beyond  what  they  would  have  been 
by  the  mere  wetting  from  the  collision,  if  they  had  been  dried  instead  of  being 
carried  on  as  they  were.  The  beans  might  have  been  removed  at  Liverpool  from 
the  ship  to  warehouses  and  spread  out  and  dried,  and  there  was  warehouse 
accommodation  within  half  a  mile  of  the  dock  in  which  the  ship  was ;  and  by 
this  means  the  decomposition  would  have  been  materially  arrested  or  mitigated. 
The  cost  of  unshipping,  drying,  and  re-shipping,  would  have  been  particular  aver- 
age, payable  by  the  shippers.    The  plaintiffB'  brought  an  action  against  the  de- 
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f endants,  ftlfc<Tn<ng  the  amoxint  of  the  extia  depredation.  On  a  caae  disdodng 
the  above  facts,  the  Court  having  power  to  draw  inferences : — 

JSdd  (affirming  the  judgment  of  the  Court  of  Queen's  Bench),  that  the  facta 
showed  that  the  beans  might  have  been  taken*out  and  dried  (which  was  clearly 
a  proper  thing  to  do  on  behalf  of  the  owners),  and  then  r&^diipped,  without  un- 
leasonablj  delajing  the  whole  adventure ;  tiiat  it  was,  therefore,  the  msster'B 
dutj  to  have  done  so,  and  consequently  the  defendants  were  liable. 

SerMe,  that  the  measure  of  damages  was  the  amount  of  extra  aepredation  in 
value  in  consequence  of  the  neglect  to  dry  the  beans,  after  allowing  tiie  estimated 
expense  of  unshipping,  drying,  and  rendiipping. 

Ebrob  on  the  judgment  of  the  Court  of  Queen's  Bench  in 
favor  of  the  plaintiffi  on  a  special  case. 

226]  *The  case  is  stated  at  length  in  the  report  in  the  Court 
below.(^)    The  fiEUits  fully  appear  in  the  judgment 

1871.  June  13.  jFfeW,  Q.C.  {C.  Button  with  him),  for  the  de- 
fendants. 

Mibvard^  Q.  C.  {Dicey  with  him)  for  the  plaintifis. 

The  arguments  sufficiently  appear  from  the  judgment  of  the 
Court 

The  following  cases  were  cited  for  the  defendants :  The  Oror 
iitudme  0 ;  Tromon  v.  Dent  (*) ;  Worms  v.  Storey  (^ ;  Blasco  v. 
Fletcher  (*) ;  Jordan  v.  Warren  Insurance  Co.  (•) ;  Charleston  Steam- 
boat Co.  V.  Bason  (J) ;  Soule  v.  RodocanacM  (") ;  JEhcbank  v.  Nuitmg 
C);  Palmer  v.  Lorillard  ("^;  King  v.  Shepherd  Q^);  Laveromv. 
Drury.d^ 

For  the  plaintiffi  were  cited :  Bird  v.  Cro7nweU(^) ;  Steamboat 
Lynx  V.  King  (**) ;  Niagara  v.  Oordes.{^^ 

Cur.  adv.  vuU. 

Feb.  16.  The  judgment  of  the  Court  (Kelly,  C.B.,  Martin, 
Channell,  and  Cleasby,  B.B.,  Willes,  Byles,  and  Keating,  JJ.), 
was  delivered  by 

WiLLBS,  J.    This  is  an  action  by  the  shippers  of  beans  on 

C)  Law  Bep.  5  Q.B.,  846.  O  ^  Newbernr,  Adm.  R.,  504. 

O  8  Bob.  Adm.,  240, 269.  O  7  C.  B.,  797. 

O  8  Moo.  P.  C,  419, 449.  (i")  16  Johns.  U.  S.  B.,  348. 

O  11  Ex.,  427 ;  26  L.  J.  (Ex.),  1.  (")  8  Story,  U.  S.  R,  849. 
O  14  C.  B.  (N.S.),  147 ;  82  L.  J.  (C.P.),       P")  8  Ex.,  166 ;  22  L.  J.  (Ex.),  2. 

284.  C")  1  Mlflso.,  81. 

(^  1  Story,  U.  S.  B.,842.  (»*)  12  Misao.,  272. 

(j)  Harper,  262.  0*)  21  Howard,  U.  S.  B.,  7, 28. 
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board  a  steamBhip  called  the  TVo/on,  for  a  voyage  from  Alex- 
andria to  Glasgow,  against  the  shipowners,  for  an  alleged  neglect 
of  the  master  to  take  reasonable  care  of  the  beans  by  drying 
them  at  Liverpool,  into  which  port  the  vessel  was  driven  for 
repairs,  by  an  accident  of  the  sea,  from  the  direct  and  proximate 
effect  of  which,  the  beans  were  wetted ;  and  from  the  remote 
effects  of  which,  for  want  of  drying,  they  were  farther  seriously 
damaged. 

The  bill  of  lading  was  subject,  amongst  other  exceptions,  to 
the  following,  viz :  "  loss  or  damage  arising  from  collision  or 
other  *accidents  of  navigation  occasioned  by  defeult  of  [227 
the  master  or  crew,  or  any  other  accidents  of  the  seas,  fivers, 
and  steam  navigation,  of  whatever  nature  or  kind,  excepted ;'' 
and  it  gives  « liberty  during  the  voyage  to  caU  at  any  port  or 
ports  to  receive  fuel,  to  load  or  discharge  cargo,  or  for  any  other 
purpose  whatever." 

The  vessel  in  the  course  of  her  voyage  stopped  at  Liverpool, 
and  on  the  24th  October,  1868,  on  her  way  out,  came,  without 
any  fieiult,  into  collision  with  another  vessel.  The  result  of  the 
collision  was  that  she  was  driven  ashore  in  an  exposed  place, 
where  the  beans  became  soaked  with  salt  water,  and  the  vessel 
herself  received  an  injury  which  made  it  necessary  that  she 
should  put  back  to  Liverpool  for  repairs.  She  was  there  put 
into  a  graving  dock  for  that  purpose  on  the  27th,  and  tempo- 
rarily repaired,  in  order  to  proceed  to  Glasgow.  For  the  pur- 
pose of  lightening  the  ship,  and  to  facilitate  the  repairs,  about 
one-fourth  of  the  beans  were  transshipped  into  lighters,  and 
for  a  like  purpose  .other  part  was  removed  and  spread  out  in 
the  after  part  of  the  ship.  When  the  ship  was  repaired,  the 
beans  were,  without  being  dried  or  otherwise  looked  after,  re- 
placed in  the. wet  state.  On  the  80th  of  October  the  ship  pro- 
ceeded to  Glasgow.  The  beans  were  materially  damaged  by 
not  being  dried  at  Liverpool. 

The  beans  might,  at  Liverpool  have  been  removed  to  ware- 
houses for  the  purpose  of  being  spread  out  and  dried,  and  such 
accommodation  might  have  been  found  within  half  a  mile  of 
the  graving  dock.  This  would  have  caused  a  material  benefit 
to  the  beans,  and  materially  checked  the  process  of  decompo- 
sition. The  expense  of  unshipping,  drying,  and  reshipping, 
according  to  the  finding  in  the  case,  which  must  be  regarded 
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as  a  finding  in  fiEUit,  would  have  been  particular  average,  paya- 
ble by  the  owner  of  the  cargo ;  and  that  must  be  taken,  there- 
fore, to  have  been  a  reasonable  and  proper  coarse  to  pursue,  so 
far  as  the  shippers'  interest  was  concerned. 

It  is  not  stated  in  the  case  what  risk,  trouble,  expense,  or  delay, 
the  drying  would  have  caused.  In  the  absence  of  any  statement 
that  either  was  unreasonable,  and  acting  upon  the  power  of 
"  drawing  inferences  "  given  by  the  special  case,  the  Court  be- 
low appear  to  have  arrived  at  the  conclusion  of  fact,  that  the 
unshipping,  drying  and  reshipping  of  the  cargo  were,  under 
228]  ^^  '^'circumstances,  as  to  time  and  otherwise  reasonable 
and  proper  acts  to  be  done  by  the  person  having  charge  of  the 
cargo,  assuming  that  there  was  any  legal  duty  imposed  upon 
him  to  take  active  steps  for  that  purpose. 

During  the  stay  of  the  vessel  at  Liverpool,  the  shippers,  who 
were  on  the  spot,  called  the  shipowners*  attention,  tiirough  their 
*  agent  also  on  the  spot,  to  the  state  of  the  beans,  and  to  the  &ct 

that  they  would  be  seriously  injured  unless  dried  at  once,  and 
they  requested  that  either  the  beans  should  be  taken  out  and 
dried,  and  then  reshipped  for  Glasgow,  or  that  they  should  be 
delivered  at  Liverpool  at  a  proportionate  freight,  so  that  the 
shippers  might  dry  them  for  themselves.  The  shipowners  re- 
fused to  accede  to  either  alternative.  They  offered  to  deliver  at 
Liverpool,  upon  being  paid  the  whole  freight ;  but  insisted  that, 
unless  the  whole  freight  was  paid,  they  had  a  right  to  retain  and 
carry  on  the  beans,  undried,  and  getting  worse  for  want  of  dry- 
ing, as  they  were,  in  order  to  earn  the  whole  freight  upon 
arrival  at  Glasgow,  provided  the  beans  arrived  in  specie,  what- 

^ '  ever  might  be  tiieir  condition. 

I  -      The  shippers  refused  to  pay  more  than  the  freight  pro  rata, 

and  the  shipowners  took  on  the  beans  without  drying  them,  and 
thereby  occasioned  further  damage  to  the  beans,  which,  quite 
exclusive  of  the  damage  proximately  and  necessarily  caused  by 
the  collision,  and  limited  to  the  consequence  of  the  neglect  to 
dry  (of  course  calculated  after  allowing  for  the  estimated  ex- 
pense of  unshipping,  drying,  and  reshipping),  has  by  consent 
been  assessed  at  6662.  1^.  hd.  Q. 

(f)  After  judgment  had  been  given  £ie«,  to  assess  the  damages,  being  the 

for  the  plaintiff  in  the  Queen's  Bench,  difference  between  the  damage,  which 

an  average-stater  was  appointed  under  the  beans  would  probably  have  soa- 

a  judge's  order,  })y  ccTuent  of  the  par-  tained  if  unshipped  and  dried  at  Liver- 
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The  value  of  the  cargo  at  Glasgow,  but  for  the  collision  and 
its  results,  proximate  and  remote,  would  have  been  35002.  The 
value  in  the  state  in  which  it  arrived  was  11672.  7^.  8d.  The 
entire  loss  caused,  whether  proximately  or  remotely,  by  the 
collision  was,  therefore,  23322. 12^.  4d,  out  of  which  the  remote 
loss  caused  by  *neglect  to  dry  amounts  to  6662.  Is.  5d.  The  [229 
shippers  do  not  claim  in  respect  of  the  damage  necessarily  caused 
by  the  collision  and  its  unavoidable  results,  but  only  for  the 
estimated  aggravation  of  that  damage  by  reason  of  nothing 
having  been  done  in  the  way  of  drying  to  arrest  or  mitigate  de- 
composition, and  for  that  amount  (6662.  1^.  5^.)  they  obtained 
judgment  in  the  Court  of  Queen's  Bench.  (') 

Upon  that  judgment  the  shipowners  have  assigned  error,  al- 
leging that  they  were  entitled  to  retain  and  take  on  the  beans 
in  their  wet  state,  and  were  not  bound  to  do  anything  to  check 
the  damage  occaedoned  by  the  collision. 

The  case  was  very  fully  and  ably  argued  by  Mr.  Field  for  the 
defendants  and  Mr.  Milward  for  the  plainti^,  before  the  Lord 
Chief  Baron,  Martin,  Channell,  and  Cleasby,  BB.,  and  Willes^ 
Byles  and  Keating,  J  J. ;  and  we  took  time  to  consider  our  judg- 
ment 

The  question  thus  raised  is  a  compound  one  of  law  and  &ct ; 
first,  of  law,  whether  there  be  any  duty  on  the  part  of  the  ship- 
owners, through  the  master,  to  take  active  measures-  to  prevent 
the  cargo  from  being  spoilt  by  damage  originally  occasioned  by 
sea  accidents,  without  fault  on  their  part,  and  for  the  proximate 
and  unavoidable  effects  of  which  accident  they  are  exempt  from 
responsibility  by  the  terms  of  the  bill  of  lading ;  and  secondly, 
of  &ct,  wheti^er,  if  there  be  such  a  duty,  there  was,  under  the 
circumstances  of  this  case,  a  breach  thereof,  in  not  drying  the 
beans. 

The  law,  up  to  a  certain  point,  is  clear  and  well  settled  by 
authority.  The  shippers,  though  upon  the  spot,  were  not  entitled 
to  the  possession  of  the  beans  for  any  purpose  without  paying 
the  ftill  freight  to  Glasgow.  That  freight  was  not  due,  but  the 
shipowners  were  entitled  to  retain  the  goods  as  a  security  for 
earning  it.    The  offer  of  pro  ratfi  freight  may  have  been  rea- 

pool  and  the  damage  which  they  acta-    666^.  Is.  6d,,  and  judgment  was  after* 
ally  sastained  by  being  carried  on  to    wards  entered  for  that  amount 

Gla^ow.    The     arbitrator     awarded       Q)  See  note  ante. 
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Bonable,  but  it  was  one  which  the  shipowners  were  not  bound 
to  accept :  and  it  must  be  treated  as  an  attempt  to  compromise, 
not  affecting  the  rights  of  the  parties,  though  it  may  bear  upon 
the  reasonableness  of  the  course  pursued,  assuming  such  rea- 
sonableness to  be  material  in  determining  the  question  of 
neglect. 

It  was  argued  for  the  shipowners  that  the  fact  of  the  shippers 
being  upon  the  spot  negatived  any  implied  duty  on  the  part  of 
230]  t^®  *master,  as  agent  of  necessity,  to.  take  care  of  the 
goods ;  but  this  argument  will  not  bear  examination.  The  ship- 
pers were  present,  but  they  oould  not  lawfully  touch  the  goodB 
without  leave.  The  shipowners  refused  to  let  them  do  bo  with- 
out payment  of  a  sum  not  yet  earned,  and  insisted  upon  retain- 
ing the  goods,  with  the  rights,  and  consequently  the  duties,  of 
the  original  bailment,  whatever  those  might  be.  The  shippers 
thereupon  insisted  upon  the  goods  being  prdperly  taken  care 
of  by  the  shipowners,  who  retained  the  control  of  them  as  a 
pledge  for  their  freight. 

That  a  duty  to  take  care  of  the  goods  generally  exists  cannot 
be  doubted ;  and  the  question  raised  is,  whether  it  extends  to 
incurring  expense  and  trouble  in  preserving  the  cargo  from 
destruction  or  serious  deterioration  from  the  consequences  of 
sea  accident,  for  which  originally  the  shipowners  were  not  liable, 
by  unshipping  and  drying  it,  where  that  is  a  reasonable  and 
ordinary  course  to  take,  and  would  certaitily  have  been  adopted 
by  the  shippers  if  the  whole  adventure  had  been  under  their 
control  and  at  their  risk. 

It  is  remarkable  that,  upon  a  question  so  familiar  to  persons 
conversant  with  maritime  affairs,  and  which  has  so  constantly 
to  be  considered  from  another  point  of  view  in  settling  claims 
upon  policies  of  insurance,  the  reported  authorities  in  this 
country,  so  £Etr  as  regards  the  mutual  rights  and  liabilities  of 
shipper  and  shipowner,  should  be  so  rare.  The  only  case  in 
which  it  was  much  discussed  is  that  of  T^onson  v.  Dent  (})  That 
was  an  action  by  shipper  against  master  for  non-delivery  of 
goods  pursuant  to  a  bill  of  lading.  The  vessel,  the  J?rm,  Jeft 
Calcutta  for  Hong  Kong  partly  laden  with  opium,  suffered 
damage  by  collision,  and  was  obliged  to  put  into  Singapore  for 
repidr.    The  repair  lasted  twelve  days.    Part  of  the  opium  was 

C)8Moo.P.C.,419, 
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damaged  by  saltwater  to  such  an  extent  that  the  master,  acting 
honestly,  thought  proper  to  se]l  it,  and  the  amount  realized  by 
the  sale  was  paid  into  court.  The  shipper,  however,  insisted 
upon  recovering  the  value  of  the  opium  at  the  port  of  discharge, 
and  proceeded  to  trial,  where  evidence  was  given  that  the  opium 
mi^ht  have  been  carried  on  in  specie — at  least,  if  dried  during 
the  stay  for  repairs.  The  Chief  Justice  directed  the  jury  in 
effect  that,  if  the  master  could  "  with  *reasonable  exer-  (231 
tion  "  have  brought  on  the  damaged  opium  in  the  marketable 
state  of  opium,  either  in  the  Min  or  in  some  other  vessel,  he 
should  have  done  so.  The  jury  found  for  the  plaintiff,  and  an 
appeal  was  brought  to  the  Judicial  Committee  upon,  amongst 
other  grounds,  misdirection,  and  that  the  verdict  was  against 
the  weight  of  evidence.  The  direction  was  criticised  in  the 
judgment  delivered  by  Sir  John  Patteson  as  follows  (*) :  "An 
objection  that  is  made  to  his  summing  up  is  with  respect  to 
these  words,  *  with  reasonable  exertion  ;*  and  it  is  assumed  that, 
by  the  words  *  reasonable  exertion*  he  told  the  jury  that  it 
was  the  master's  duty  to  have  transshipped  the  goods,  or  at 
least,  that  it  was  his  duty  to  have  dried  the  opium ;  and  if  it 
took  two  months  to  have  dried  the  opium,  it  was  his  duty  so  to 
have  done  after  he  himself  had  left  the  place,  because  he  clearly 
was  not  bound  to  keep  the  ship  there  for  the  purpose  of  doing 
so.  If  the  ship  could  have  been  repaired  in  twelve  days,  of 
course  he  could  have  gone  on  at  the  end  of  those  twelve  days ; 
but  he  was  bound  to  get  somebody  to  attend  to  the  drying  of 
the  opium,  and  then  to  forward  it  to  Hong  Kong.  I  think  it 
is  a  great  stretch  of  ingenuity  to  say  the  words  ^reasonable 
exertion'  mean  all  that.  I  do  not  know  what  the  words 
*  reasonable  exertion'  actually  and  necessarily  import,  but  cer- 
tainly there  was  some  exertion  which  it  was  the  master's  duty 
to  have  made  on  that  occasion.  It  is  stated,  I  think,  by  foreign 
authorities,  that  it  is  the  master's  duty  to  transship ;  but  doubt 
is  raised  as  to  that;  and  in  our  courts  it  should  seem  to  be 
considered  that  he  is  quite  at  liberty  to  do  so,  and  that,  if  he 
does  transship,  he  would  be  protected  in  doing  so,  if  it  turns 
out,  in  the  opinion  of  the  jury,  that  it  was  the  proper  course  of 
dealing  with  the  goods,  but  that  he  is  not  positively  bound  to 
do  so.    K  his  own  ship  cannot  carry  them  on  at  all,  he  may 

Q)  8  Moo.  P.  C,  at  Dp.  455-7. 
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either  leave  goods  which  are  not  perishable,  or  sell  goods  which 
are  in  their  nature  perishable,  which  cannot  be  carried  on, 
which  mast,  of  course,  be  sold ;  but  that  is  not  the  case 
here.  But  although  he  may  not  be  bound  to  transship,  he  is 
at  liberty  to  do  so.  In  other  cases  it  has  been  held  that  he 
ought  to  take  all  proper  care  of  the  cargo ;  but  there  is  no  au- 
thority that  I  know  of  which  distinctly  shows  that  he  is  botmd 
232]  ^  Ifty  out  a  great  deal  of  *money  in  order  to  endeavor 
to  repair  the  damage  done  to  the  cargo,  either  by  drying  or  in 
any  other  way.  While  the  cargo  is  there,  he  may  not  have  the 
means  of  doing  so.  Hejs  bound  to  ventilate  it,  and  so  on; 
but  that,  I  apprehend,  is  while  it  is  on  board  the  ship.  And  I 
think,  if  I  am  not  mistaken,  there  is  some  case  of  a  ship  in 
Ireland,  where  there  was  a  cargo  of  com,  and  the  question  was, 
whether  it  could  be  kiln-dried,  and  whether  the  master  was 
bound  to  Mln-dry  it  there.  The  case  did  not  turn  on  whether 
he  was  bound  to  do  so ;  but,  if  I  remember  the  case,  he  had 
done  it,  and  the  question  was,  whether  he  was  at  liberty  to  do 
so.  It  was  clear  he  was  at  liberty  to  do  so ;  and  here  he  would 
have  been  at  liberty  to  have  taken  steps  to  dry  this  opium  dur- 
ing the  twelve  days  he  was  at  Singapore.  Whether  he  was 
bound  to  do  it  or  not  need  not  be  determined  m  this  case ;  nor 
do  I  find  that  it  was  laid  down  by  the  judge,  at  least,  I  cannot 
collect  from  his  language  here  ^at  he  laid  down  to  the  jury 
that  the  master  was  bound  to  do  any  such  thing,  but  merely 
that  he  was  bound  to  use  reasonable  exertion  to  have  brought 
the  opium  on.  It  is,  in  order  to  be  carried  on,  taken  out  of  the 
vessel ;  therefore,  if  by  reasonable  exertion  he  could  have  dried 
the  outside  of  the  chests,  and  put  them  back  into  the  vessel 
afterwards  to  be, taken  to  Hong  Eong,  he  was  bound  surely  to 
use  that  *  reasonable  exertion'  at  all  events'*  ...  "On  the 
whole  question  I  think  we  should  be  justified  in  saying,  that 
he  really  did  tell  the  jury  that  he  was  not  bound  to  transship 
or  to  lay  out  a  great  deal  of  money  in  the  drying  of  the  opium, 
but  that  he  was  bound  to  carry  it  on  if  it  could  be  carried  on 
in  a  merchantable  state."  Upon  this  construction  the  direction 
was  sustained  and  the  judgment  was  affirmed. 

This  judgment  of  the  Judicial  Committee,  though  it  does  not 
define  the  duty  of  the  master,  does  not  disaffirm  his  duty  to  take 
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reasonable  care,  whether  passive  or  active,  to  save  and  preserve 
a  cargo  damaged  by  sea  accidents. 

The  effect  of  the  decision  appears  to  be,  that  the  duty  of  the 
master  to  use  ^^  reasonable  exertion ''  to  preserve  the  goods,  if 
necessary,  by  drying  them,  so  as  to  make  them  capable  of  being 
taken  on  in  spede,  was  recognized,  though  the  limits  of  the 
duty  were  left  unsettled.  It  was  suggested,  indeed,  that  the 
duty  of  taking  active  measures,  such  as  ventilating  the  cargo, 
ordinarily  applied  to  doing  so  on  board  the  ship,  and  that  under 
no  circumstances  '''was  the  master  bound  to  lay  out  a  [233 
**  great  deal  of  money  "  (limit  not  stated)  in  drying  the  cargo. 
It  was  assumed  that  the  master  was  not  bound,  under  the  cir- 
cumstances  of  that  case,  to  delay  beyond  the  time  necessary  for 
the  repairs  of  the  vessel.  This  assumption,  however,  can  hardly 
be  taken  as  intended  for  a  proposition  of  law  universally  appli- 
cable but  rather  as  applicable  to  the  circumstance  that  the  opium 
then  in  question  was  only  a  part  of  the  cargo,  and  that  delay 
would  be  unreasonable  to  persons  equally  entitied  to  considera- 
tion as  the  plaintifil 

The  existence  of  such  duty  to  take  active  measures  for  the 
preservation  of  the  cargo  from  loss  or  deterioration  in  case  of  ac- 
cidents is,  however,  distinctly  recognized  in  the  maritime  law 
in  one  important  particular, —  wherein  it  follows  the  civil  law, 
which,  though  it  be  not  recognized  as  jus  commune,  either  here 
or  abroad,  in  mercantile  or  maritime  affitirs  (see  Baldasseroni, 
leggi  del  cambio,  81)  has  been  the  source  of  many  valuable 
rules, —  namely,  that  the  master  may  incur  expense  for  the  pre- 
.  servation  of  the  cargo,  and  may  charge  such  expense  against 
the  owner  of  the  cargo  in  the  form  of  particular  average.  This 
maritime  right  is,  in  one  point  of  view,  analogous  to  that  of 
salvage,  and  it  may  be  urged  that  the  services  in  respect  of 
which  it  is  rendered  should,  as  in  the  case  of  salvage,  be  looked 
upon  as  optional  and  not  obligatory.  There  is,  however,  this 
marked  distinction,  that  the  master,  as  representing  the  ship- 
owner, has  the  charge  of  the  goods  under  contract  for  the  joint 
benefit  of  the  shipowner  and  shipper,  and  fidls  jsvithin  the  class 
of  persons  who  are  under  obligation  to  take  care  of  and  pre- 
serve the  goods  as  bailees  (Pothier,  Obligations,  art.  142,  and 
iN'antissement,  art  29  et  seq.,  and  as  to  extraordinary  expenses, 
art  60,  61 ;  and  also  under  the  special  head  of  care  imposed 
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upon  masters^  Lonages  Maritimes,  ChArte-partie,  art  81). 
This  obligation  on  the  part  of  the  master  has  been  commonly 
recognized,  both  in  respect  of  preserving  goods  on  board  in  a 
state  of  safety  by  pumping,  ventilation,  and  other  proper  means, 
and  of  saving  goods  which  by  accident  have  been  exposed  to 
danger.  Thus,  even  in  case  of  wreck,  it  is  laid  down,  in  a  work 
on  sea  laws,  approved  by  Lord  Stowell  (^),  that  the  master 
*'  ought  to  preserve  the  most  valuable  goods  first,  and  by  atten- 
234]  tion  and  presence  of  *mind  endeavor  to  lessen  the  evil ; 
and  save,  or  help  to  save,  as  much  as  possible :''  Jacobsen,  book 
2,  chap,  i,  p.  112.  It  is  recognized  in  the  French  Code  gene- 
rally in  Article  222 ;  and  as  to  the  right  to  charge  the  cargo  with 
particular  average  for  extraordinary  expenses  incurred  to  pre- 
serve it,  in  Article  403  [2] ;  in  the  Spanish  Code  in  Article  936 
[1]  as  to  like  expenses ;  and  in  the  German  Mercantile  Code, 
with  its  usual  good  sense  and  fiillness,  in  Article  504 ;  where 
the  duty  of  the  master  to  take  care  of  and  preserve  the  cargo 
for  its  owners,  at  their  expense  (Article  722),  in  case  of  accident, 
and  for  avoiding  or  lessening  the  loss  thereby  occasioned,  is  spe- 
cially enforced  and  provided  for,  to  an  extent,  perhaps,  beyond 
what  our  own  law  has  yet  been  held  to  recognize.  The  master 
is  to  take  every  possible  care  of  the  cargo  during  the  voyage,  in 
the  interests  of  all  concerned.  When  special  measures  are  re- 
quired to  avoid  or  lessen  a  loss,  he  is  to  protect  the  interests  of 
the  owners  of  the  cargo,  as  their  representative,  under  their 
direction,  if  possible,  otherwise  according  to  his  own  discretion,^ 
giving  an  account  of  what  he  has  done.  He  is,  in  such  cases, 
specially  authorized  to  discharge  all  or  part  of  the  cargo.  In 
extreme  cases  to  avert  considerable  (erheblicher)  loss,»on  account 
of  imminent  deterioration  or  other  causes,  he  may  resort  to  sale 
or  hypothecation,  to  procure  means  for  its  preservation  or  trans- 
port He  is  to  reclaim  it  in  case  of  capture  or  detention,  and 
to  take  all  extrajudicial  or  judicial  steps  for  its  recovery,  if 
otherwise  taken  out  of  his  charge. 

There  are  unquestionably  cases  in  wliich  the  exercise  of  such 
a  duty  would  bp  incumbent  upon  the  master,  as  representing 
the  owners  of  the  ship  and  for  their  interest  As,  for  instance, 
in  the  case  of  a  perishable  cargo  so  damaged  by  salt  water  that 
it  could  not,  in  its  existing  state,  be  taken  forward  in  specie  to 

0)  1  Hagg.  Adm.,  at  p.  232. 
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the  port  of  discharge,  so  as  to  earn  the  freight,  but  which  coald, 
at  an  expense  -considerably  less  than  the  freight,  be  dried  and 
carried  on.  In  such  a  case,  to  earn  the  freight,  it  might  be  for 
the  interest  of  the  owner  of  the  ship  to  save  the  cargo  by  drying. 
To  sell  it  or  abandon  it,  woald  give  no  right  to  freight  pro  rat£ 
against  the  owner  of  the  cargo,  nor  any  right  to  recover  against 
the  nnderwriter  upon  freight :  Mordy  v.  Janes  (^),  recognized  in 
PhUpoU  V.  *SuKam  (*).  In  Mordy  v.  Jones  (^)  the  cargo  was  [235 
so  damaged  that  it  would  have  cost  more  than  the  freight, 
though  less  than  the  value  of  the  cargo,  to  restore  it,  and  no 
question  arose  as  to  the  right  of  the  owner  of  the  cargo,  because 
he  consented  to  the  sale.  But  we  are  at  present  supposing  a 
case  in  which  it  would  have  been  for  the  shipowner's  interest 
to  dry  and  save  the  goods;  as,  if  the  freight  were  1000/.,  the 
expense  of  drying  lOOt,  and  the  rest  of  the  voyage  so  long  that, 
but  for  the  drying,  fermentation  would  destroy  the  specific 
character  of  the  cargo  before  arrival.  In  such  a  case,  if  the 
process  were  also  for  the  benefit  of  the  owner  of  the  cargo,  the 
expenses  would  have  feJlen,  according  to  the  ordinary  practice, 
upon  the  cargo  as  particular  aveimge.^  It  is  clear,  therefore,  that 
there  are  cases  in  which  it  is  the  duty  of  the  master  to  save  and 
dry  the  cargo,  even  as  between  him  and  his  owner,  though  the 
expense  of  his  performing  that  duty  fall  upon  the  cargo  saved. 
Can  it  be  that  this  duty  of  taking  care  of  the  cargo  by  active  * 
measures,  if  necessary,  at  the  expense  of  the  cargo,  is  owing 
only  to  the  shipowner,  or  that  it  is  other  than  a  duty  to  take 
reasonable  care  of  the  cargo,  both  in  its  sound  state  and  in  ar- 
resting the  damage  to  which  it  has  become  liable  by  accidents 
of  the  sea,  for  the  benefit  of  all  who  are  concerned  in  the  ad- 
venture ? 

In  the  result  it  appears  to  us  that  the  duty  of  the  master,  in 
this  respect;  is  not,  like  the  authority  to  transship,  a  power  for 
the  benefit  of  the  shipowner  only  to  secure  his  freight,  De 
Cuadra  v.  Suxmn  (*),  but  a  duty  imposed  upon  the  master,  as 
representing  the  shipowdfer,  to  take  reasonable  care  of  the  goods 
intrusted  to  him,  not  merely  in  doing  what  is  necessary  to  pre- 
serve them  on  board  the  ship  during  the  ordinary  incidents  of 
the  voyage,  but  also  in  taking  reasonable  measures  to  check  and 

04B.&C.,8»4.  (•)  4  B.  &  C,  394. 
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arrest  their  loss,  destrnction,  or  deterioration,  by  reason  of  ac- 
cidents, for  the  necessary  effects  of  which  there  is,  by  reason  of 
the  exception  in  the  bill  of  lading,  no  original  liabilily. 

The  exception  in  the  bill  of  lading  was  relied  npon  in  this 
court  as  completely  exonerating  the  shipowner ;  bnt  it  is  now 
thoroughly  settled  that  it  only  exempts  him  from  the  absolute 
liability  of  a  common  carrier,  and  not  from  the  consequences  of 
236]  *^®  want  of  reasonable  skill,  diligence,  and  care,  which 
want  is  popularly  described  as  "gross  negligence/'  This  is 
settled,  so  far  as  the  repairs  of  the  ship  are  concerned,  by  the 
judgment  of  Lord  Wensleydale  in  Worifis  v.  Storet/  Q) ;  as  to  her 
navigation,  by  a  series  of  authorities  collected  in  Orill  v.  Oeneral 
Iron  Screw  OoUier  Co.  (') ;  and  as  to  her  management,  so  &r  as 
affects  the  case  of  the  cargo  itself,  in  Laurie  v.  Douglas  0 ;  where 
the  Court  (in  a  judgment  unfortunately  not  reported  at  large) 
upheld  a  ruling  of  Pollock,  0.  B.,  that  the  shipowner  was  only 
bound  to  take  the  same  care  of  the  goods  as  a  person  would  of 
his  own  goods,  viz.,  "  ordinary  and  reasonable  care/'  Thes^ 
authorities  and  the  reasoning  upon  which  they  are  founded  are 
conclusive  to  show  that  th^  exemption  is  from  liability  for  loss 
which  could  not  have  been  avoided  by  reasonable  care,  skiU, 
and  diligence,  and  that  it  is  inapplicable  to  the  case  of  a  loss 
arising  from  the  want  of  such  care,  and  the  sacrifice  of  the  cargo 
'  by  reason  thereof,  which  is  the  subject-matter  of  the  present 
complaint 

It  was  also  argued,  that  if  there  was  any  default  of  duty,  it 
was  the  fiiult  of  the  master  exclusively,  and  not  of  the  shipowners. 
This  argument  might  have  had  some  plausibility,  if  tlie  vessel 
had  been  wrecked  or  abandoned,  and  the  objectionable  conduct 
of  the  master  had  not  taken  place  in  the  course  of  his  employ- 
ment and  for  the  supposed  benefit  of  his  owners.  The  master 
is  the  general  agent  of  the  owner  for  the  purpose  of  the  voyage, 
and  for  the  exercise  of  that  agency  is  intrusted  with  powers,  to 
be  used  at  his  discretion,  in  which  the  owner  who  selects  him 
is  satisfied  to  confide.  K,  therefore,  the  master  exercises  a 
power  which  circumstances  might  justify,  so  that  it  is  within 
the  general  scope  of  his  functions,  and  it  turns  out  that  the  facts 

0)  11  Ex.,  at  p.  4d0 ;  25  L.  J.  (Ex.),  at       (*)  Law  Rep.,  1  C.  P.,  600 ;  Law  Bep., 
p.  8.  8  C.  P.,  476. 
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do  not  warrant  ita  exercise  in  the  partictilar  instance,  as  for  in- 
stance, if  he  unnecessarily  throw  goods  overboard  in  a  panic,  or 
sell  goods  without  justifying  need,  the  owners  are  held  liable 
for  his  acts,  according  to  the  rule,  ^^  Omnia  facta  magistri  debet 
priBstare  qui  eum  pr«posuit :"  Pothier,  Louages  Maritimes,  48 ; 
Ewbank  v.  Nutting  Q) ;  and  for  a  like  reason  they  must  be  liable 
for  his  culpable  omissions. 

♦For  these  reasons  we  think  the  shipowners  are  ans-  [237 
werable  for  the  conduct  of  the  master,  in  point  of  law,  if,  in  point 
of  fact,  he  was  guilty  of  a  want  of  reasonable  care  of  the  goods 
in  not  drying  them  at  Liverpool, 

This  raises,  in  the  end,  the  question  of  fact,  whether  there 
was  a  breach  of  the  duty  thus  aflteneS,  a  question  which,  though 
properly  one  for  a  jury,  we  are,  under  the  power  given  in  the 
special  case,  to  draw  inferences  of  fact,  and  the  82d  section  of 
the  Common  Law  Procedure  Act,  1854,  bound  to  determine. 
It  is  obvious  that  the  proper  answer  must  depend  upon  the  cir- 
cumstances of  each  particular  case,  and  that  the  question, 
whether  active  special  measures  ought  to  have  been  taken  to 
preserve  the  cargo  from  growing  damage  by  accident,  is  not  de- 
termined simply  by  showing  damage  done  and  suggesting  mea- 
sures which  might  have  been  taken  to  prevent  it.  A  feir  allow- 
ance ought  to  be  made  for  the  difficulties  in  which  the  master  may 
be  involved.  The  performance  of  such  a  duty,  whether  it  be 
for  the  joint  benefit  of  tiie  shipowner  and  the  shipper,  or  for  the 
benefit  of  the  shipper  only,  could  not  be  excused  by  reason  of 
insignificant  delay  not  amounting  to  deviation ;  and  there  are 
many  cases  of  reasonable  delay  in  ports  of  call,  for  purposes  con- 
nected with  the  voyage  though  not  necessary  for  its  completion, 
which  do  not  amount  to  deviation.  It  could  not  be  insisted 
upon  if  a  deviation  were  involved.  The  place,' the  season,  the 
extent  of  the  deterioration,  the  opportunity  and  means  at  hand, 
the  interests  of  other  persons  concerned  in  the  adventure,  whdm 
it  might  be  unfair  to  delay  for  the  sake  of  the  part  of  the  cargo 
in  peril ;  in  short,  all  circumstances  affecting  risk,  trouble,  delay, 
and  inconvenience,  must  be  taken  into  account.  Nor  ought  it 
to  be  forgotten  that  the  master  is  to  exercise  a  discretionary 
power,  and  that  his  acts  are  not  to  be  censured  because  of  an 

0)  7  C.  B.,  797. 
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nnfortunate  result,  unless  it  can  be  affirmatively  made  out  ihs^ 
he  has  been  guilty  of  a  breach  of  duty. 

In  the  present  case  the  circumstances  affecting  the  propriety 
of  drying  the  beans  are  not  stated  in  detail,  and  a  good  deal  is 
left  to  our  general  knowledge  and  experience.  It  is  common 
knowledge  that  beans  are  a  cargo  which  specially  suffers  from 
damp,  that  the  effects  of  the  damp  spread  and  are  aggravated 
238]  from  hour  *to  hour,  that  such  a  cargo,  therefore,  if  damp, 
ought  to  be  dried,  if  reasonably  possible,  and  not  sent  on  in  a 
state  of  fermentation.  It  must  be  taken  from  the  finding  as  to 
particular  average,  that  such  dryiug  would  have  been  a  rea- 
sonable and  prudent  course  in  the  interest  of  the  shippers,  and 
one  which  they  would  havfi  been  sure  to  take  if  they  had  been 
owners  of  the  whole  adventure.  The  facts  stated  are  all  in  favor 
of  the  conclusion  £hat  the  beans  might  have  been  dried,  during 
an  insignificant  delay,  at  a  moderate  expense,  which  there  would 
have  been  no  difficulty  in  providing  from  or  upon  the  credit  of 
the  shippers ;  and  no  circumstance  is  stated  to  show  any  spe- 
cial risk,  trouble,  inconvenience,  or  other  objection.  The  master 
thought  proper,  as  he  was  entitled  to  do,  to  reject  the  offer  of 
the  shippers  to  take  the  beans  out  of  his  hands  upon  terms  not 
unreasonable,  and  insisted,  as  he  was  entitled  to  do,  upon  keep- 
ing them  in  pledge  for  the  future  freight ;  and  having  done  so, 
he  thought  proper  to  reship  and  replace  a  large  part  of  them 
and  put  to  sea  with  them  in  a  state  in  which  no  prudent  or  rea- 
sonable man  would  have  shipped  or  put  to  sea  with  them  taking 
the  risk  of  their  arriving  at  Glasgow  just  in  the  state  of  beans, 
so  A  to  carry  full  freight  for  the  shipowners,  but  largely  de- 
teriorated by  the  fermentation  during  the  transit. 

We  thus  agree  with  the  Court  below,  that  the  duty  exists  in 
law,  and  that,  under  the  circumstances,  the  breach  of  duty  is 
sufficiently  made  out  in  fact,  and  that  the  defendants,  as  ship- 
owners, are  liable  in  damages. 

The  judgment  of  the  Court  of  Queen's  Bench  must  .therefore 
be  affirmed. 

Judgment  Affirmed. 

•Attorneys  for  plaintiffs :  Ghregory^  RcwcUffea,  ^  Raiole. 
Attorneys  for  defendants :  Markby  ^  Tarry. 
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♦Dunn  and  another  v.  Thb  Company  of  Propribtoes  (244 
OF  THE  Birmingham  Canal  Navigation. 

Law  Reports,  7  Queen's  Bench,  £44. 

Canal  Company —  Bights  and  LiabiUHea  as  between  Canal  Ccmpawy  and  Owners 

of  subjacent  Mines. 

The  defendsnts'  canal  was  constructed  under  an  Act  of  Parliament,  hj  which 
the  canal  was  to  be  open  for  use  by  the  public  on  payment  of  tolls.  Defendants 
were  authorized  to  take  land  compulsorily  and  construct  the  canal,  doing  as  little 
damage  as  might  be,  and  to  do  all  things  necessary  for  making  and  preserving 
and  using  the  canal,  making  satisfaction  for  all  damages  to  be  sustained  by  the 
owners  of  lands  and  hereditaments %aken  or  prejudiced  by  the  execution  of  the 
powers  of  the  Act.  Ck^mmissioners  were  appointed  who  were  to  detennine  from 
time  to  time  what  sum  should  be  paid  for  the  purchase  of  lands,  and  also  to  de- 
termine what  other  distinct  sum  should  be  paid  by  defendants  as  recompense  for 
any  damages  which  might  be  at  any  time  whatsoever  sustained  by  owners  of 
lands  or  hereditaments  by  reason  of  the  making  or  maintaining  the  canal.  The 
minerals  under  the  canal  were  expressly  reserved  to  the  owners,  who  were  to  be 
at  liberty,  subject  to  the  provisions  of  the  Act,  to  work  the  minerals ;  provided 
that  no  injury  be  done  to  the  navigation.  By  another  clause,  the  owners  were 
not  to  work  the  minerals  without  giving  three  months  notice  to  defendants, 
who  might  inspect  the  mines,  and  might,  if  they  thought  proper,  prevent  the 
working  of  the  mines,  i>aying  to  the  owners  the  value ;  on  failure  of  defendants 
to  inspect  the  mines  the  owners  were  authorized  to  work  them. 

Plaintiff  was  owner  of  mines  under  the  canal,  and  gave  defendants  proper 
notice  of  his  intention  to  work  them :  defendants  did  not  inspect,  and  refosed  to 
purchase.  Plidntiff  proceeded  to  work  the  mines,  without  regard  to  the  surface, 
and  without  attempting  to  support  it,  and  knowing  that  the  effect  would  be  to 
let  down  the  surface,  and  probably  disturb  the  strata,  and  that  there  was  danger 
of  the  water  escaping  from  the  canal  into  the  mines ;  but,  except  as  above,  plaint- 
iff did  not  work  his  mines  in  any  negligent  or  unskillful  or  improper  manner,  but 
got  the  coal  in  the  manner  in  which  that  vein  of  coal  is  ordinarily  gotten,  and 
without  doing  so  he  could  not  have  obtained  the  full  benefit  of  his  coal.  The 
canal  waa  in  good  order  when  plaintiff  commenced  working  his  coal ;  and  defend- 
ants did  all  they  could  to  keep  the  canal  watertight,  by  puddling,  &c.  During 
part  of  the  time,  while  plaintiffs  working  was  going  on,  they  had  dammed  back 
the  water,  and  so  emptied  the  water  out  of  that  part  of  the  canal ;  but  they  re- 
fused to  do  so  for  the  three  months  necessary  for  plaintiff  to  work  out  his  coal. 
The  ^defendants  were  guilty  of  no  actual  carelessness  in  the  management  [245 
of  their  canal,  unless  it  was  carelessness  to  allow  the  water  to  be  in  it  while  the 
mines  were  worked.  The  result  of  the  working  was  that  the  strata  became  dis- 
located, and  the  water  of  the  canal  escaped  through  the  cracks  and  flooded  the 
workings,  and  plaintiff  was  obliged  to  abandon  his  coal.    * 

The  plaintiff  thereupon  brought  an  action,  charging  that  defendants,  having 
brought  water  into  the  canal,  so  improperly  managed  the  canal  and  the  water, 
that  it  escaped  and  flooded  plaintiff's  mine.  On  the  above  facts,  the  Ck>urt  having 
power  to  draw  inferences : — 
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EM,  by  Cockbom,  CJ.,  Mellor  and  Lush,  JJ.,  that  an  action. of  tort  ooold 
not  be  maintained. 

BembUy  by  the  same  judges,  that  the  plaintiff  was  entitled  to  oompeDBation 
under  the  Act  for  the  loss  of  his  ooaL 

Haonen,  J.,  being  of  a  contrary  opinion  <m  both  points. 

Declaration,  that  plaintifis  were  lawfully  possessed  of  a  coal 
mine,  and  that  defendants  brought  water  into  a  canal  near  the 
coal  mine,  and  so  carelessly  and  improperly  managed  the  canal 
and  the  water  therein,  that  the  water  escaped  into  and  flooded 
the  coal  mine  whereby  the  mine  was  damaged. 

The  material  pleas  were :  1st  Not  guilty.  2dly.  That  plaint- 
iffs were  not  possessed  as  alleged.  3dly.  Except  as  to  the  charge 
of  negligence  and  improper  conducft,  that  the  water  was  brought 
into  the  canal  in  pursuance  of  certain  Acts  of  Parliament,  au- 
thorizing the  construction  and  maintenance  of  the  canal.  That 
the  coal  mine  near  to  and  under  the  canal  was  not  worked  till 
after  the  completion  of  the  canal,  and  that  the  water  escaped 
out  of  the  canal  into  the  coal  mine  without  any  negligence  or 
default  on  defendants'  part    Issue  joined. 

At  the  trial  before  Montague  Smith,  J.,  at  the  Worcester 
Summer  Assizes,  1869,  a  verdict  was  taken  for  the  plaintifi 
subject  to  a  case  to  be  stated  by  an  arbitrator. 

1.  By  a  Local  Act,  16  Geo.  8,  c.  66  (herein  called  "  The 
Dudley  Canal  Act),"  certain  persons  were  incorporated  by  the 
name  of  "  The  Company  of  Proprietors  of  the  Dudley  Canal 
Navigation,"  and  full  powers  were  given  to  them  to  construct 
and  maintain  a  canal  in  the  parish  of  Dudley,  in  the  county  of 
Worcester  and  Kingswinford,  in  the  county  of  Stafford. 

2  and  3.  The  following  parts  of  the  Act  were  referred  to  in 
argument  or  judgments  of  the  Court  [The  sections  of  the  Act 
are  not  numbered,  the  numbers  refer  to  the  pages.] 

246]  *The  Act  recites  (p.  1687),  that  the  making  and  maintaining  of  a  canal  for 
the  navigation  of  boate,  &c,  as  therein  described,  would  "  render  the  canisge  of 
coal,  ironstone,  and  limestone,  from  several  mines,  in  that  part  of  the  conntiy, 
and  divers  other  goods  and  merchandise,  mach  easier  and  cheaper  than  at  pre- 
sent, which  would  be  of  great  advantage  to  the  trade  and  manufactures"  of  the 
district,  and  of  the  towns  and  countries  therein  named,  and  that  certain  penou 
therein  named  were  irUling  to  undertake  the  construction  and  maintenance  of 
the  said  canal ;  it  creates  those  persons  a  company,  with  perpetual  sucoesnon,  to 
construct  and  maintain  the  canal,  and  to  supply  the  same  with  water  from  ce^ 
tain  streams  and  watercourses,  and  to  make  reservoirs,  feeders,  and  aqueducts, 
for  supplying  the  said  canal  with  water,  and  to  make  various  other  works  which 
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they  might  think  requisite  and  oonyenient  f6r  the  pnrpoaes  of  the  aaid  nayiga- 
tion,  and  alao  (p.  1591)  from  time  to  time  to  alter,  repair,  amend,  widen  or  enlarge 
the  same,  and  to  do  (p.  1692)  all  other  matters  and  things  which  they  should 
think  necessary  or  eomyenient  for  the  making,  eSdcHiig,  preserying,  improying, 
completing,  and  using  the  said  nayigation,  they  and  their  successors  "  doing  as 
little  damage  as.  may  be  In  the  execution  of  the  powers  granted  to  them,  and 
making  satisfaction  in  manner  hereinafter  mentioned,  for  all  damages  to  be  sus- 
tained by  the  owners,  or  proprietors,  of  such  lands,  tenements,  or  hereditaments, 
waters  and  watercourses,  brooks  or  riyers,  respectiyely ,  as  shall  be  taken,  used,  re- 
moyed,  diyerted,  or  prejudiced  in  or  by  the  execution  of  all  or  any  of  the  powers  of 
this  Act ;  and  this  Act  shall  be  sufficient  to  indenmif  y  them,  their  workmen,  &c.,  for 
what  they  shall  do  by  yirtue  of  the  powers  hereby  granted."  It  empowers  (pp. 
1599, 1(K)0)  bodies  politic,  corporate,  collegiate  and  other  persons  under  yarious 
disabilities,  and  all  other  persons, "  to  contract  for,  sell,  and  conyey  to  the  com- 
I>any,  for  the  use  of  the  said  nayigation,  any  lands  or  grounds  whidi  sliall  be  set 
out  and  ascertained." 

After  reciting  (p.  1801)  that "  differences  may  arise  between  the  said  company 
of  proprietors  and  the  seyeral  owners  or  persons  interested  in  lands,  grounds, 
tenements,  hereditaments,  or  waters  which  shall  or  may  be  affected  or  prejudiced 
by  the  execution  of  any  of  the  powers  hereby  granted,  toudiing  the  purchase- 
money  to  be  paid,  or  recompense  to  be  made  to  them  respectiyely,"  the  Act 
.  proceeds  to  constitute  and  incorporate  a  large  body  of  persons  named,  and  their 
Bucoessors  (p.  1602)  to  be  "  commissioners  for  the  settling,  determining,  and 
adjusting  all  questions,  matters,  and  differences,  which  shall  or  may  arise  between 
the  said  company^  and  the  seyeral  proprietors  of  and  persons  interested  in  any 
lands,  grounds,  tenements,  hereditaments,  or  waters  that  shall  or  may  be  affected 
or  prejudiced  by  the  execution  of  any  of  the  powers  hereby  granted."    It  then 
(pp.  1608, 1604)  empowers  the  said  commissioners,  or  any  fiye  of  them,  in  manner 
and  by  the  means  therein  mentioned,  "to  determine  and  adjust,  from  time  to 
time,  what  distinct  sum  of  money  shall  be  paid  by  the  company,  either  by  an 
annual  rent  or  payment,  or  by  a  sum  of  money  in  gross,  to  and  at  the  election 
of  the  seyeral  bodies  politic,  &c.,  and  other  persons  who  shall  be  entitled  or  in- 
terested as  aforesaid,  for  the  absolute  purchase  of  the  lands  or  grounds  which 
shall  be  set  out  and  ascertained  for  making  the  said  canal,  or  any  part  thereof, 
and  other  purposes  in  this  Act  mentioned ;  and  also  to  determine  and  adjust  what 
other  distinct  sum  or  sums  of  money  shall  be  paid  by  the  said  company,  their 
successors,  &c.,  as  a  recomi)en8e  for  any  damages  which  may  or  shall  be  at  any 
time  or  times  whatsoeyer  sustained  by  such  bodies  politic,  &o.,  or  other  person  or 
persons  *respectiyely,  being  owners  of  or  interested  in  any  lands,  grounds,  [247 
tenements,  hereditaments,  and  waters,  for  or  by  reason  of  the  making,  repairing, 
or  maintaining  the  said  canal,  or  of  any  reseryoirs,  &c.,  and  supplying  the  same 
or  any  of  them  with  water  as  aforesaid,  or  by  the  flowing,  leaking,  or  oozing  of 
the  water  oyer  or  through  the  banks  of  the  said  canal,  reseryoirs,  trenches,  or 
sluices, ...  or  by  turning  or  diyerting  any  streams  or  brooks  into  the  same,  or  by 
reason  or  means  of  the  execution  of  any  of  the  powers  herein  contained  by  the 
said  company,  their  successors  and  assigns,"  &c. . . .  And  if  (pp.  1604, 1605)  either 
party  is  dissatisfied  with  the  dedsion  of  the  commissioners,  a  jury  is  to  be  sum- 
moned ;  and  (p.  1608)  the  commissioners  shall  not  be  obliged  to  receiye  or  take 
notice  of  any  complaints  by  any  person  for  any  injury  or  damage  by  him  sus- 
tained, "  unless  application  hath  been  or  shall  be  made  to  the  company,  their 
successors,  &c.,  or  their  agents,  within  six  calendar  months  next  after  the  time 
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each  supposed  injury  or  damage  shall  have  been  sustained,  or  the  doing  or  the 
committing  thereof  shall  have  ceased." 

All  persons  (p.  1688)  whatsoever  shall  have  free  liberty  ...  to  navigate  upon 
the  said  canal,  with  any  boats  or  other  vessels,  not  exceeding  seven  feet  in 
breadth ;  . . .  and  also  to  use  the  towing-paths  with  horses,  for  pulling  and  draw- 
ing such  boats  and  vessels ;  upon  i>ayment  of  certain  tolls. 

"  No  owner  (pp.  1640, 1641)  or  proprietor  of  any  mines  or  minerals,  their  work- 
men or  servants,  or  other  person  whatsoever,  shall  open  or  carry  on  any  woik 
for  digging,  getting,  or  discovering  such  mines  or  minerals  under  any  tunnel,  or 
within  twenty  yards  of  the  same,  without  the  consent  of  the  company,  thdr 
successors  or  assigns. . . .  And  no  owner,  &c.,  of  mines  or  minerals,  shall  on  any 
account  whatever  open,  dig,  sink,  or  carry  on  any  work  for  the  getting  of  coal, 
limestone,  ironstone,  or  mineral  within  the  distance  of  twelve  yards  from  the 
said  intended  canal  or  any  reservoir,  &c. ;  nor  shall  any  coals  or  other  minerals 
be  got  under  any  part  of  the  said  canal,  towing  paths  or  reservoirs,  or  within  or 
under  any  land  lying  within  the  distance  of  twelve  yards  of  either  mde  of  the 
said  canal,  reservoirs,  or  other  works,  except  as  hereinafter  mentioned,  without 
the  consent  of  the  said  company  in  writing  under  their  common  seal." 

Provided  (pp.  1642, 1648)  "  that  when  and  so  often  as  the  owner  of  any  oo&l 
mines,  &c.,  or  other  minerals  lying  under  the  said  canal,  &c.,  or  within  the  dis- 
tance hereinbefore  limited,  shall  be  desirous  of  working  the  same,  then  and  in 
every  such  case,  such  owner  shall 'give  to'  the  said  company  three  calendar 
months'  notice  in  writing  before  he  shall  begin  to  work  such  mines,  &c  And 
upon  receipt  of  such  notice  it  shall  be  lawful  for  the  company  to  cause  such 
mines  to  be  inspected  in  order  to  determine  what  coal  or  other  minerals  may  be 
come  at  and  actually  gotten  without  prejudice  or  damage  to  the  canal ;  and  if 
the  company  shall  fail  or  refuse  to  cause  such  mines  to  be  inspected,  within 
thirty  days  after  the  receipt  of  such  notice,  then  it  shall  be  lawful  for  the  owners 
of  such  mines,  and  they  are  hereby  authorized,*  to  work  and  get  such  part  of  the 
said  mines  as  lie  under  the  said  canal,  &c.,  or  within  the  distance  aforesaid ;  and 
if  upon  such  inspection  the  company  shall  refuse  to  permit  the  owners  of  the 
said  mines  to  work  such  part  of  the  same  as  lie  under  the  canal,  &c.,  or  within 
the  distance  aforesaid,  as  they  might  from  time  to  time  have  come  at  and  actu* 
ally  gotten,  or  in  any  other  manner  obstruct  or  prevent  them  from  getting  the 
same,  then  the  said  company  within  three  calendar  months  after  such  refusal  or 
obstruction  shall  pay  to  the  otniers,  proprietors,  or  workers  of  such  mines  re- 
248]  spectively,  such  price  for  the  same,  *in  proportion  to  their  several  inter- 
ests tiierein,  as  the  next  adjoining  mines  of  equal  quality  should  have  been  really 
and  bonft  fide  sold  for,  or  be  estimated  or  valued  at ;"  and  in  case  of  disagreement 
touching  any  or  either  of  the  matters  aforesaid,  then  the  same  shall  be  settled 
by  the  commissioners  or  any  five  of  them  or  by  the  verdict  of  a  jury  if  required 
in  manner  thereinbefore  provided  for  ascertaining  the  value  of  land,  &c. 
.  "  Provided  (p.  1657)  tl^at  nothing  herein  contained  shall  extend  or  be  construed 
to  extend  to  defeat,  prejudice,  or  afibct  the  right  of  any  lord  or  lords  of  any  manor 
or  manors,  common  or  waste  grounds,  or  of  any  owner  or  owners  of  any  lands  or 
grounds  in,  upon,  or  through  which  the  canal  and  towing-paths,  &c.,  or  any  of 
them  shall  be  made,  to  the  mines,  minerals,  or  quarries,  lying  or  being  within  or 
under  the  lands  or  grounds  to  be  set  out  or  made  use  of  for  such  canal  towing- 
paths,  &c. ;  but  all  such  mines,  minerals,  and  quarries  are  hereby  reserved  to  such 
lord  or  lords  of  such  manor  or  manors,  or  of  such  commons  or  waste  grounds,  and 
to  such  owner  or  owners  of  such  lands  or  grounds  respectively,  their  heirs  and 
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asfdgns ;  and  that  it  shall  and  may  be  lawful  to  and  for  the  lord  or  lords  of  such 
manor  or  manors,  common  or  waste  groonds,  or  such  owner  or  owners  of  such 
lands  or  grounds  respectlYely  (subject  to  the  conditions  and  restrictions  herein 
contained)  to  work  all  such  mines  and  quarries,  and  to  take  and  carry  away  all 
such  coals,  iron,  stone,  and  minerals,  as  ohaU  be  gotten  therein,  to  his  and  their 
own  use ;  provided  that  in  working  such  mines  and  quarries,  no  iigury  be  done 
to  the  said  navigation ;  anything  herein  contained  to  the  contrary  notwithstanding. 

4.  In  pursuance  of  the  Act  the  Dudley  Canal  was  constructed 
by  the  company  and  maintained  by  them. 

6.  By  another  local  Act,  25  Geo.  3,  c.  87,  (herein  called  "  The 
Dudley  Canal  Extension  Act),"  powers  were  given  to  the  com- 
pany to  extend  their  canal.  By  another  local  Act,  33  Gteo.  3, 
c.  121,  power  was  given  to  the  company  to  make  and  maintain 
a  canal  from  the  Dudley  Canal  at  Netherton  to  the  Worcester 
and  Birmingham  Canal,  and  this  Act  incorporated  the  former 
Acts. 

6.  In  pursuance  of  the  last-mentioned  Act,  a  canal  called  the 
"  Netherton  Canal,"  was  constructed  by  the  company. 

7.  By  6  "Wm.  4,  c.  xxxiv  (called  the  Birmingham  Canal  Con- 
solidation Act),  certain  persons  were  incorporated  as  a  company 
by  the  name  of  "  The  Company  of  Proprietors  of  the  Birming- 
ham Canal  Navigations." 

By  s.  4,  certain  canals  already  made  were  Tested  in  such  company,  and  by  s.  16 
powers  were  given  to  the  company  to  make  certain  new  canals ;  and  by  s.  98  it 
was  enacted  that  no  proprietor  of  mines  should  on  any  account  whatever  work 
any  mine  within  twelve  yards  of  the  said  then  existing  or  future  canals,  towing- 
paths,  reservoirs,  or  other  works  belonging  to  the  company,  except  as  thereinafter 
mentioned,  and  except  for  the  purpose  of  making  gateways,  headways,  or  tunnels 
of  limited  dimensions,  without  the  consent  of  the  company ;  and  (s.  96)  if  the . 
proprietor  of  mines  under  the  said  canal  should  be  desirous  of  working  the  [249 
same,  he  should  give  one  month's  notice  in  writing  under  his  hand  of  such  in- 
tention to  the  company,  who  might  thereupon,  if  they  considered  the  working 
of  such  mines  would  be  prejudicial  to  the  canal,  purchase  the  same ;  and  the 
company  might  inspect  sudi  mines,  and  if  they  did  not  within  one  calendar 
month  of  sudi  notice  treat  with  the  proprietor  for  the  purchase  of  such  mines, 
the  proprietor  might  work  them  without  being  liable  to  the  company  for  any 
damage  which  might  be  done  thereby,  unless  such  damage  be  willfully  done  or 
be  caused  by  the  working  of  such  mine  in  an  improper  manner. 

8.  By  9  &  10  Vict.  c.  ccxcvi,  The  Birmingham  and  Dudley 
Canals  Consolidation  Act,  1846,  the  Company  of  Proprietors 
of  the  Dudley  Canal  Navigation  was  incorporated  with  and 
merged  in  the  defendant's  company,  and  the  canals  and  lands  of 
the  Dudley  Canal  Navigation  were  vested  in  the  defendants. 
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9»  The  st^d  several  Acts  of  Parliament  may  be  referred  to  on 
the  argament  of  this  case. 

10.  Until  1846  the  Company  of  Proprietors  <rf  the  Dudley 
Canal  Navigation  maintained  and  managed  the  Dudley  and 
Ketherton  Canals,  in  conformity  with  the  several  Acts  of  Parlia- 
ment herein  referred  to  from  time  to  time  in  force,  and  since 
that  year  to  the  present  time,  and  at  the  time  when  the  causes 
of  complaint  in  this  action  are  alleged  to  have  arisen,  the  de- 
fendants maintained  and  managed  the  same,  and  kept  them 
suppUed  with  water. 

11  and  1^.  There  were  under  part  of  the  Netherton  Canal 
extending  to  some  distance  on  both  sides  of  the  Canal,  two  seams 
of  coal  lying  near  to  each  other.  These  seams  were  called  the 
"Brooch  Coal." 

18.  Lord  Dudley  was  the  owner  of  the  mines,  and  under  him 
the  plaintifi^,  as  his  tenants,  acquired  the  right  to  work  and  get 
the  said  seams  of  coal,  and  had  entered  upon  and  were  in  pos- 
session of  the  mine  and  working  it. 

14  and  15.  On  the  14th  of  January,  1868,  the  plaintiffi  caused 
the  defendants  to  be  served  with  a  notice,  that  they  were  desi- 
rous of  working,  and  intended  after  the  expiration  of  three 
months  &om  the  date  of  this  notice  to  work  and  get,  in  ac- 
cordance with  the  provisions  of  the  Acts  of  Parliament  relating 
thereto,  the  mine  of  Brooch  coal  which  lies  under  and  within 
the  distance  of  twelve  yards  on  either  side  of  a  certain  part  of 
the  defendants'  canal  [describing  it],  and  that  if  within  thirty 
250]  days  the  company  should  *wish  to  inspect  the  said  Brooch 
coal  proper  facilities  should  be  afforded  to  the  person  appointed 
for  that  purpose. 

16.  The  defendants  did  not  inspect  the  mines,  and  they  re- 
fused to  purchase. 

17.  In  April,  1868,  the  defendants  began  to  repair  the  oanal 
where  it  passed  over  the  plainti£&'  mines,  and  for  some  distance 
beyond  them  both  ways ;  that  is  to  say,  the  part  thereof  included 
between  the  two  dams  hereinafter  mentioned,  and  early  in  May 
the  repairs  were  completed,  and  it  was  then  in  good  order  and 
condition,  and  its  bed  at  and  beyond  the  place  where  the  plaint- 
tiflfe'  coal  was  to  be  worked  was  on  that  occasion  properly  t)ud- 
dled,  and  was  watertight  and  would  have  so  remained  it  it  had 
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been  undiaturbed  by  the.  working  of  the  mines  by  the  plaintifGs 
as  after-mentioned. 

18.  In  the  course  of  the  plaintiffii'  worldngs  they  reached  the 
coal  lying  near  to  and  under  the  canal  about  the  beginning  of 
September,  and  proceeded  to  work  out  the  same.  The  effect 
of  the  mine  being  got  out,  as  the  workings  approached  and  were 
carried  under  the  canal,  was  that  the  strata  near  to  and  above 
the  void  so  created  and  the  surj&ce  and  the  canal  and  the  bed 
thereof  sunk  and  were  cracked,  broken,  and  dislocated^  and 
water  from  the  ganal  escaped  through  the  cracks  and  breaches 
BO  caused  and  passed  through  the  dislocations  in  the  strata  into 
the  plainti&'  workings  and  flooded  the  workings  in  parts  there- 
of, so  that  the  plainti£&  were  unable  to  get  the  coal  so  flooded, 
and  were  obliged  to  abandon  and  lost  the  same,  and  they  also 
lost  the  benefit  of  certain  gate-roads  which  they  had  been  atlhe 
expense  of  making  in  order  to  work  the  coal  so  flooded;  and  it 
also  caused  an  increase  of  the  expense  of  getting  the  coal  from 
parts  of  the  working  where  it  was  gotten,  and  some  of  the  coal 
was  deteriorated  in  value  from  being  saturated  with  the  water. 

19.  While  the  plaintiff's  workings  were  proceeding,  the  de- 
fendants, for  the  protection  of  the  canal  as  well  as  to  keep  its 
bed  watertight  if  possible,  had  everything  ready  to  repair  it  and 
to  raise  its  banks  and  to  fill  up  its  bed  when  they  should  sink ;  and 
when  they  did  sink  the  defendants  did  in  fact  repair  and  raise 
the  banks  and  fill  up  the  bed  of  the  canal  so  as  to  restore  it  to 
its  former  depth  (the  raising  of  the  banks  after  the  sinking  having 
*made  th^  canal  deeper),  and  this  was  done  in  a  proper  [251 
and  careful  manner,  and  with  proper  material  calculated  to'  fill 
up  cracks  if  any  should  occur ;  but  where  the  bed  of  a  canal 
has  been  or  is  in  the  course  of  being  broken  by  mining  there 
are  no  certain  means  of  keeping  the  canal  watertight. 

20.  When  the  canal  was  repaired  and  its  bed  repuddled  the 
water  was  taken  out  and  kept  out  during  the  repair.  This  was 
effected  by  means  of  two  dams  150  yards  apart,  and  by  cutting 
a  trench  in  the  side  of  the  canal  between  those  dams  through 
which  the  water  was  let  into  an  adjoining  watercourse,  and  the 
position  of  the  plaintiffs'  mines  was  between  the  two  dams.  One 
of  these  dams  was  at  abridge  called  "  Accommodation  Bridge," . 
and  was  formed  by  letting  planks  into  grooves  fixed  to  each  side 
of  the  bridge,  and  backing  them  up  with  clay ;  and  the  other  dam, 
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which  was  at  a  wider  part  of  the  canal,  was  formed  by  driving 
piles  into  the  bed  of  the  canal  in  a  line  across  and  bacldng  them 
up  with  clay  as  at  the  other  dam ;  and  when  the  repair  wa6  com- 
pleted in  the  beginning  of  May,  as  before  mentioned,  the  bank 
of  the  canal  where  the  trench  had  been  cut  being  also  restored 
and  repaired,  the  dam  at  Accommodation  Bridge  was  removed, 
and  the  water  let  into  the  canal ;  But  at  the  other  dam  the  piles 
were  allowed  to  remain  and  they  prevented  any  through  traffic 
on  the  canal,  as  boats  could  not  pass  them;  and  some  time 
afterwards  when  the  canal  had  been  considerf)[)ly  shaken  and 
affected  by  the  plainti£&'  workings  the  planks  were  again  put 
into  the  grooves  at  the  bridge,  but  were  lifted  out  and  removed 
on  several  occasions  to  admit  boats  which  were  not  going  be- 
yond the  piles.  The  piles  were  left  by  the  defendants  as  a 
matter  of  precaution  for  the  protection  .of  the  canal,  in  case  the 
plaintilBGs'  workings  should  so  affect  it  as  to  render  it  necessary 
to  let  the  water  out  from  between  the  dams ;  so  that  the  dams 
might  in  that  case  be  restored  without  loss  of  time,  and  so  that 
the  water  from  the  whole  pound  of  the  canal  should  not  escape, 
and  it  was  a  proper  precaution. 

21.  Some  time  after  the  plaintiffs  had  worked  under  and 
across  the  canal,  and  thereby  broken  the  strata,  and  lowered  the 
surface  as  before  mentioned,  and  after  the  water  had  got  into 
the  mines  and  had  done  part  of  the  damage  which  the  plaintiffi 
complain  of,  and  while  such  damage  was  still  continuing, 
252]  namely,  in  the  beginning  *of  October,  the  plaintiffe  met 
the  engineer  and  clerk  of  the  company  at  the  colliery,  they 
having  come  there  in  consequence  of  the  plaintifEs*  complaints  of 
the  water  escaping  into  their  mines,  and  in  the  course  of  con- 
versation proposed  to  them  that  the  defendants  should  let  the 
water  out  of  the  canal  and  keep  it  empty  for  three  months,  pro- 
mising that  by  that  time  they  would  work  out  the  coal  which 
could  be  affected  by  the  water.  This' request  was  not  complied 
with;  but  the  piles  were  allowed  to«remain  in  the  canal  imped- 
ing the  navigation  to  the  extent  hereinbefore  appearing  for  a 
period  of  more  than  three  months  aft;er  the  above  request  was 
made.  But  the  defendants  were  guilty  of  no  actual  carelessness 
in  management  of  their  canal,  unless  it  were  carelessness  to 
allow  the  Water  to  be  in  it  while  the  mines  were  worked. 

22.  The  plaintiffs  worked  their  mines  without  regard  to  the 
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sur&ce,  and  without  attempting  to  support  it,  and  knowing  that 
the  effect  would  be  to  let  down  the  surface,  and  probably  dis- 
locate the  strata,  and  that  there  was  danger  of  the  water  from 
from  the  canal  escaping  into  their  mines ;  but,  if  they  were  right 
in  thus  acting,  they  did  not  work  their  mines  in  any  negligent 
or  unskillful  or  improper  manner,  but  got  the  coal  in  the  manner 
in  which  the  Brooch  coal  is  ordinarily  gotten,  and  without  doing 
so  they  could  not  have  obtained  the  full  benefit  of  their  doal. 

23.  The  Court  may  draw  such  inferences  of  fact  as  in  their 
opinion  the  jury  ought  to  have  drawn. 

The  question  for  the  opinion  of  the  Court  is,  whether  the  de- 
fendants are  liable  to  the  plaintiff  for  the  damage  sustained  by 
them  as  aforesaid,  and  how  the  findings  on  the  respective  issues 
are  to  be  entered.  Q) 

1871.  Nov.  10.    JETuddlestan,  Q.C.  {J.  0.  Onffiis.witk  him), 
for  the  plaintilSs. 
j51  MaUhewSy  Q.  C.  {Macnamara  with  him),  for  the  defendants. 

The  arguments  are  fully  ^ven  in  the  judgments,  and  it  is  un- 
necessary to  repeat  them ;  in  addition  to  the  cases  noticed  in  the 
judgments,  the  following  cases  were  cited  —  for  the  plaintifiGs : 
*  Wyrley  Qmal  Co.  v.  Bradley  (*);  London  and  North  Western  [253 
My.  Oo.  V.  Achroyd  (^ ;  for  the  defendants :  WMtehouse  v.  Birminff' 
ham  Qmal  Oo.  (*) ;  Smith  v.  Kearick.  (*) 

Cur.  adv.  mdt. 

« 

Jan.  31.    The  following  judgments  were  delivered : — 

CocKBUEN,  C.J.  This  is  a  case  of  considerable  importance, 
as  affecting  the  relativl  rights  and  liabilities  of  canal  and  other 
companies,  being  owners  of  the  surface  of  land,  and  of  the  own- 
ers of  minerals  lying  below  the  surface. 

The  defendants  are  a  canal  company,  proprietors  of  a  canal 
called  the  Netherton  Canal.  The  plaintiffs  are  the  proprietors 
of  a  mine  lying  below  a  part  of  the  bed  of  the  canal.  The  action, 
upon  which  this  c^e  has  been  stated,  is  brought  to  recover 

0)  There  were  other  iBsnee  as  to  the  O  7  East,  868. 

saffidencj  of  the  plaintifis'  notice  which  O  ^^  L-  ^'  {^'\  ^^• 

were  abandoned  on  argument,  and  the  (*)  27  L.  J.  (Ex.),  25. 

facta  as  to  them  are  therefore  omitted.  (*)  7  G.  B.  515;  18  L.  J.  (G.P.),  172. 
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damages  for  alleged  negligence  in  the  management  of  the  canal 
by  the  defendants,  by  reason  of  which  the  water  of  the  canal 
escaped  into  the  plaintiffs  mine,  flooded  it,  and  prevented  its 
working,  and  caused  considerable  damage  to  the  works. 

The  defendants,  besides  a  plea  of  not  guilty,  pleaded,  except 
as  to  the  charge  of  negligence  and  improper  conduct,  that  the 
water  was  brought  into  the  said  canal  in  pursuance  of  certain 
Acts  of  Parliament  authorizing  the  construction  and  main- 
tenance of  the  canal ;  that  the  mines  were  not  worked  till  after 
the  completion  of  the  same ;  and  that  the  alleged  injury  to  the 
plaintiffi'  mines  happened  without  any  negligence  or  default  on 
their,  the  defendants',  part 

The  company  was  formed,  and  the  canal  in  question  con- 
jtructed  under  an  Act  of  the  33  Geo.  3,  in  which  the  provisions 
of  a  prior  Act,  the  16  Geo.  8,  c.  66,  called  the  Dudley  Canal  Act, 
were  incorporated. 

By  the  latter  Act  the  canal  comp^uiy  were  authorized  to  enter 
upon,  set  out,  and  take  the  land  necessary  for  making  the  canal, 
and  to  construct  the  latter,  ^^  doing  as  little  damage  as  might  be  ". 
in  the  execution  of  the  powers  granted  to  them.  In  the  event 
of  the  owners  of  the  land  so  set  out  and  the  company  not  being 
able  to  agree  as  to  the  purchase-money  to  be  paid  for  the  land, 
254]  ^®  *amount  was  to  be  settled  by  commissioners  appointed 
by  the  Act ;  or,  if  required  by  either  of  the  parlies,  was  to  be 
assessed  by  a  jury. 

By  the  Act  (^)  the  company  are  authorized  to  do  all  matters 
and  things  which  they  shall  think  necessary  and  convenient  for 
making,  preserving,  completing,  and  using  the  navigation,  they 
and  their  successors  making  satisfaction,  in  manner  thereinafter 
mentioned,  for  all  damages  to  be  sustajped  by  the  owners  or 
proprietors  of  such  lands,  &c.,  as  shall  be  taken,  used  or  pre- 
judiced in  or  by  the  execution  of  all  or  any  of  the  powers  of  the 
Act;  and  the  Act  is  to  be  a  sufficient  indemnity  for  what  they 
shall  do  by  virtue  of  the  powers  thereby  granted. 

Provision  is  made  for  securing  compensation  for  damage 
caused  to  adjoining  owners  by  the  execution  of  the  works  which 
the  company  are  authorized  to  construct  and  carry  on. 

The  commissioners  (*)  are  not  only  to  determine  what  shall 
be  paid  for  the  purchase  of  the  lands  required  for  making  the 

O  Page  1592.  O  Page  1608. 
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canal,  bat  also  ^^  to  determine  and  adjust  what  other  distinct 
sum  or  sums  of  money  shalFbe  pfdd  as  a  recompense  for  any 
damage  which  may  or  shall  be  at  any  time  or  times  whoUsoever  sus- 
tained by  the  owners  of  any  lands,  &o.,  for  or  by  reason  of 
ii^t^l^gy  repairing,  or  maintaining  the  said  canal,  or  by  ^e  flowing, 
leaking,  or  oozing  of  the  water  over  or  through  the  banks  of  the 
canal ;"  but  Q)  they  are  not  to  be  ^'  obliged  to  take  notice  of  any 
complaint  for  injury  or  damage  sustained,  unless  application 
has  been  made  to  the  company  or  their  agents,  &c.,  within  six 
months  next  after  the  time  when  such  injury  or  damage  shall 
have  been  sustained,  or  the  doing  or*  committing  thereof  shall 
have  ceased/' 

All  that  was  required  by  the  company  for  the  formation  of 
the  canal  being  the  surfeice  of  the  land,  the  right  (*)  to  the  mi- 
neral below  it  was  expressly  reserved  to  th^  owners  of  the  land, 
subject  to  certain  conditions  and  restrictions  in  respect  of  the 
working  of  it,  presently  to  be  referred  to,  and  to  a  proviso  that 
in  working  mines  or  quarries  ^^  no  injury  should  be  done  to  the 
navigation/'  These  conditions  and  restrictions,  imposed,  evi- 
dently for  the  protection  of  the  company,  on  the  exercise  of  the 
right  to  the  subjacent  mineral  *thus  reserved  to  the  land-  [255 
owner,  are,  in  effect,  such  as  to  give  an  option  to  the  company 
to  prevent  the  working  of  the  mineral  altogether  on  making 
compensation  to  the  owner. 

The  substance  of  the  provisions  thus  regulating  the  respective 
rights  of  the  parties  in  regard  to  the  mineral  is  as  follows.  In 
the  first  place,  it  is  provided  (^  that  no  mineowner  shall  dig  or 
carry  on  any  work  for  mining  under  or  within  twenty  yards  of 
any  tunnel,  without  the  consent  of  the  company.  No  mine- 
owner  is  to  dig  or  caj-ry  on  any  work  for  getting  coal  or  otiier 
mineral  within  twelve  yards  of  the  canal  or  of  any  reservoir  of 
the  company ;  nor  is  any  coal  or  other  mineral  to  be  got  under 
any  part  of  the  canal,  or  the  towing  paths  or  reservoirs,  or 
under  any  ground  lying  within  twelve  yards  of  either  side  of 
any  of  them,  without  the  consent  of  the  companj^given  under 
their  common  seal. 

While,  however,  protection  was  thus  given  to  the  company 
against  the  working  of  mines  which  might  be  dangerous  to  the 
safety  of  the  canal,  it  was  not  intended  that  the  owners  of  the 

(•)  Page  160».  C)  Page  1657.  (*)  Pages  1640-41. 
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min«3ral  should  be  left  at  the  company's  mercy.  In  order, 
therefore,  to  enable  a  mineowner,Vhen  desirous  of  working  the 
mineral,  to  obtain  the  consent  required,  or  compensation  for  the 
loss  of  the  mineral,  it  is  provided  (*)  that  if  a  mineowner  is  de- 
sirous of  working  a  mine  lying  under  the  canal,  &c.,  or  within 
the  prescribed  distance,  he  shall  give  three  months'  notice  to 
the  company.  Thereupon,  the  latter  are  to  be  at  liberty  to  in- 
spect the  mihe  "  in  order  to  determine  what  coal  or  other  mine- 
rals may  be  come  at  and  actually  gotten  without  prejudice  or 
damage  to  the  said  canal,  &c."  K  upon  such  .inspection  the 
company  refuse  to  permit  the  mineowner  to  work  the  part  so 
lying  below  the  canal",  &c.,  or  within  the  prescribed  distance,  or 
in  any  other  manner  obstruct  or  prevent  him  from  getting  the 
same,  then  the  company  are,  within  three  calendar  months 
afterwards,  to  pay  to  the  mineowner  "  such  price  as  the  next 
adjoining  mines  of  equal  quality  shall  have  been  really  and  bon£ 
fide  sold  for,  or  be  estimated  or  valued  at;"  and  in  the  event 
of  any  dispute  arising  touching  any  of  these  matters,  the«eame 
is  to  be  settled  by  the  commissioners,  subject,  if  required,  to  the 
verdict  of  a  jury. 

In  the  possible  case,  still  remaining,  of  the  company  omit- 
256]  ti^g  ^  *inspect  the  mine,  and  thereupon  to  give  their 
consent  to  the  working  of  the  mineral,  or,  by  their  refusal,  to 
place  the  mineowner  in  a  position  to  obtain  compensation,  such 
a  state  of  things  is  provided  for  by  the  enactment  that,  if  the 
company  fail  or  neglect  to  inspect  within  thirty  days  from  the 
notice  of  the  mineowner,  it  shall  be  lawful  for  him  to  work  such 
part  of  the  mine  and  get  the  mineral. 

The  purport  and  intent  of  the  foregoing  legislation  is  plain. 
It  was  intended,  in  the  first  place,  to  relieve  the  company  from 
the  necessity  of  including  in  the  amount,  to  be  paid  for  the  land 
in  the  first  instance,  the  value  of  the  mineral  not  situate  in  the 
upper  portion  of  the  soil  required  for  their  works ;  and  such 
mineral  was  reserved  to  the  landowner. 

Further,  it  was  intended  to  protect  the  company  against  mining 
operations  which  might  prove  fatal  or  injurious  to  their  works 
above,  by  enabling  them  to  step  in  and  prevent  such  operations, 
on  making  compensation  to  the  owner ;  but  inasmuch  as  such 
mineral  might  never  be  gotten  by  the  owner,  to  whom  it  was 

P)  Pages  1642-43. 
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thus  reserved,  or,  at  all  events,  not  till  a  future  period,  and  as 
in  point  of  justice  it  would  be  quite  time  enough  to  pay  him  for 
it  when  the  period  came  at  which  he  really  desired  to  get  it, 
and  would  have  proceeded  to  get  it  but  for  the  powers  of  the 
coippany,  it  was  intended  to  relieve  the  company  from  the  ne- 
cessity of  making  such  compensation  till  that  period  arrived,  if  it 
should  then  be  found  expedient  by  the  company  to  prevent  the 
exercise  of  the  right  to  the  mineral.  On  the  other  hand,  it  is 
equally  clear  that  it  was  intended  to  preserve  to  the  mineowner 
the  right  either  to  get  the  mineral  or  to  be  paid  an  indemnity 
for  the  loss  of  it,  at  the  option  of  the  company. 

This  being  so,  it  was  held  in  the  case  of  Dudley  Qmal  Company 
V.  Grazebrook  Q)  which  was  a  case  arising  upon  this  same  Act 
of  Parliament,  that  where  the  canal  company  refused  to  inspect 
a  mine,  and  thereupon  to  elect  to  give  or  refuse  their  consent 
to  the  working  of  it,  the  right  to  work  it  in  such  case  being  ex- 
pressly reserved  to  the  mineowner,  if  damage  to  the  works  of 
the  company  should  result  from  the  operations  below,  no  action 
could  be  maintained  *by  the  company,  provided  those  [257 
operations  had  been  carried  on  with  proper  care  and  in  the  or- 
dinary course  of  mining. 

But  it  is  obviously  a  very  different  thing  to  say  that,  where 
the  mineoiwner  has  by  his  own  operations  injured  the  bed  of  the 
canal,  and  so  let  the  water  into  his  mine,  he  can  in  an  action  at 
law  recover  damages  against  the  proprietors  of  the  canals  This 
is  the  question  which  we  have  now  to  decide. 

In  the  present  case,  the  plaintifib,  the  mineowners,  gave  due 
notice  to  the  defendants  of  their  desire  to  work  the  part  of  their 
mine  lying  within  twelve  yards  of  either  side  of  a  part  of  the 
canal,  and  invited  the  company  to  make  Inspection  of  the  mine. 
The  company  did  not  inspect  liie  mine,  and  refrised  to  purchase 
the  mineral;  whereupon  the  plaintiffs,  after  the  expiration  of 
the  thirty  days,  proceeded  to  work  the  mine.  In  consequence 
of  such  working,  and  from  no  other  cause,  cracks  and  ^fissures 
were  produced  in  the  bed  of  the  canal,  through  which  the  water 
found  its  way  into  the  mine  below,  and  flooded  it,  whereby  the 
plaintifls  were  unable  to  get  their  coal  and  sustained  other 
damage. 

It  is  expressly  stated  in  the  case  that,  shortly  prior  to  the 

(>)  1  B.  &  Ad.,  59. 
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commencement  of  the  plaintiff'  operations,  the  defendants  had 
repaired  the  hed  of  the  canal  lying  ahove  the  plaintifib'  mine; 
and  that  the  bed  was,  at  and  beyond  the  place  where  the  plaint- 
iffs' coal  was  to  be  worked,  properly  puddled  and  watertight, 
and  would  have  so  remained  if  it  had  not  been  disturbed  by  .the 
working  of  the  mines  below  by  the  plaintiff. 

It  is  farther  found,  that,  while  the  plaintiffs'  workings  were 
proceeding,  the  defendants,  for  the  protection  of  the  canal,  as 
well  as  to  keep  its  bed  watertight,  if  possible,  had  everything 
ready  to  repair  it,  and  to  raise  its  banks,  and  to  fill  up  its  bed, 
when  these  should  sink ;  and  that  when  they  did  sink,  they  did 
in  fact  repair  and  raise  the  banks,  and  fill  up  the  bed  of  the 
canal,  so  as  to  restore  it  to  its  former  depth  (the  raising  of  the 
banks  after  the  sinking  having  made  the  canal  deeper) ;  and 
that  this  was  done  in  a  proper  and  careful  manner,  and  with 
proper  material,  calculated  to  fill  up  cracks  if  any  should  occur ; 
but  that  where  the  bed  of  a  canal  has  been,  or  is  in  the  course 
of  being  broken  by  mining,  there  are  no  certain  means  of  keep- 
ing the  canal  watertight. 

It  must,  therefore,  be  taken  as  an  admitted  £Eict,  that  ther« 
258]  w^  *^^  negligence  on  the  part  of  the  defendants  con- 
tributing to  the  damage  occasioned  to  the  mine,  unless,  indeed, 
the  omission  to  empty  the  water  out  of  the  canal  above  the 
plaintifi'  mine,  while  the  mine  was  being  worked,  can  be  so 
considered.  But  I  cannot  think  that  it  was  at  all  incumbent  on 
the  company  to  interrupt  the  navigation,  which  it  was  their 
business  to  keep  open  for  the  accommodation  of  the  public,  in 
order  to  afford  the  plaintiffs  the  opportunity  of  getting  their 
coal. 

To  the  &cts  before  stated  must  be  added  the,  to  my  mind, 
all-important,  statement  contained  in  the  case,  that  the  plaint- 
iffs worked  their  mines  without  regard  to  the  surface,  and  with- 
out attempting  to  support  it,  and  with  knowledge  that  the  effect 
would  be  to  let  down  the  surfieice,  and  probably  to  dislocate  the 
strata,  and  that  there  was  danger  of  the  water  from  the  canal 
escaping  into  their  mines ;  "  although,"  it  is  added,  "  if  they 
were  right  in  thus  acting,  they  did  not  work  their  mines  in  any 
negligent  or  unskillfdl,  or  improper  manner,  but  got  the  coal 
in  the  manner  In  which  the  coal  there  is  ordinarily  got"    It 
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must  be  taken  also  that  without  doing  this  they  could  not  have 
obtained  the  full  benefit  of  their  coal. 

Upon  this  state  of  facts,  it  seems  to  me  that  this  action,  which 
is  founded  on  the  alleged  negligence  of  the  defendants  in  the 
management  of  the  canal,  cannot,  at  all  events  in  its  present 
form,  —  all  negligence  in  such  management  being  expressly 
negatived,  —  be  maintained.  But  as  the  declaration  might  pos- 
sibly be  amended,  so  as  to  be  adapted  to  the  actual  facts  of  the 
case,  I  proceed  to  consider  how  far  an  action  at  law,  in  what- 
ever form  the  declaration  may  be  framed,  can,  under  the  cir- 
cumstances stated,  be  held  to  lie  against  the  defendants  for  the 
damage  occasioned  to  the  mine,  —  this  being,  as  I  apprehend, 
the  question  submitted  for  our  decision.  It  appears  to  me  that, 
not  only  is  there  no  authority  for  saying  that  such  an  action 
will  lie,  but  also  that  in  principle  we  ought  to  hold  that  it  will 
not 

The  case  of  Fletcher  v.  Bylands  (^)  in  the  Exchequer  Chamber, 
and  in  which  the  judgment  of  that  Court  was  afterwards  affirmed 
in  the  House  of  Lords  ('),  was  indeed  relied  on  by  the  plaintiffs' 
counsel  in  argument  as  a  conclusive  authority  in  their  favor. 
*And,  if  the  decision  in  that  case  were  applicable  to  the  [259 
facts  of  the  present,  I  should  of  course  bow  to  its  authority.  But 
it  appears  to  me  to  be  plainly  distinguishable  in  two  most  import- 
ant particulars.  The  Court  of  Exchequer  Chamber  held  that,  if 
a  person  accumulate  on  his  land,  by  ytificial  means,  a  quantity 
of  water,  which,  if  allowed  to  escape  on  to  his  neighbor's  land, 
will  be  productive  of  injury,  he  is  bound  to  keep  it  in  at  his 
peril.  In  that  case  the  plaintiff,  the  owner  of  a  mine,  was  work- 
ing it  in  the  ordinary  course.  The  defendant  constructed  on 
his  own  land  a  reservoir,  for  the  purpose  of  working  a  mill,  and 
accumulated  a  large  quantity  of  water  therein.  Unfortunately 
under  the  ground,  on  which  the  reservoir  was  made,  a  mine 
had  formerly  been  worked,  and  the  effect  of  the  old  workings 
having  been  to  weaken  the  soil  above,  when  a  certain  quantity  of 
water  had  been  collected  in  the  reservoir,  the  ground  below  gave 
way,*  and  let  the  water  down  into  the  old  workings ;  and  as  the 
latter  communicated  under  ground  with  the  plaintiff's  works, — 
a  fact  unknown  both  to  plaintiff  and  defendant, —  the  water 
flowed  into  the  works  and  flooded  them.    It  is  true  that,  in  that 

(»)  Law  Rep.,  1  Ex.,  265.  •  •  O  Law  Rep..  3  IL  L.,  380. 

38 


298  COURT  OF  QUEEN'S  BENCH.  [I*.  R 

1872  Dunn  v.  Birmingham  Canal  Co. 

case,  there  was  the  additional  circumstance  that  ihe  persons 
employed  by  the  defendant  to  make  the  reservoir  had  been 
guilty  of  negligence  in  not  taking  measures,  when  they  disco- 
vered the  indicia  of  the  old  workings,  to  ascertain  whether  the 
ground  would  bear  the  weight  of  the  water  about  to  be  placed 
upon  it,  or  whether  the  old  workings  might  communicate  with 
the  plaintiff's  mine.  But  the  decision  did  not  proceed  on  this 
ground*  In  the  judgment  of  the  Exchequer  Chamber,  as  de- 
livered by  Blackburn,  J.  (^),  and  which  was  fully  affirmed  and 
adopted  by  the  House  of  Lords,  the  ground  of  the  decision  was 
the  broad  position  that  he  who  brings  on  to  his  own  land  some- 
thing which  was  not  on  it  before,  and  which  if  it  gets  on  to  his 
neighbor's  land  may  be  productive  of  mischief,  must  at  his 
peril  keep  it  from  getting  to  his  neighbor's  land;  and,  though 
he  may  use  the  utmost  care  and  diligence  to  do  so,  will  still  be 
liable  for  injury  done  if  he  fails.  I  cannot,  therefore,  think  that, 
if  FUtcher  v.  Mylands  (^  were  otherwise  applicable  to  the  present 
case,  the  defendants  could  avail  themselves  of  the  admitted  fiict 
of  the  absence  of  all  negligence  on  their  part  in  the  manage- 
ment of  the  canal. 

260]  *But  there  is  more  than  one  obvious  and  striking  dis- 
tinction between  the  case  of  Fletcher  v.  Bylomds  (*)  and  the 
present.  In  the  former  case  the  mineowner  was  worldng  Ms 
mine  before  the  defendant  began  to  construct  his  reservoir.  He 
neither  knew,  nor  had  re^on  to  suppose,  that  the  reservoir  was 
being  placed  over  old  workings,  or  that  these  old  workings 
communicated  under  ground  with  his  mine.  There  was  no 
negligence  or  willful  incurring  of  danger  on  his  part.  In  the 
present  case,  the  plaintiffs  saw  the  danger,  and  may  be  said  to 
have  courted  it.  They  had  good  reason  to  believe  that,  if  they 
proceeded  to  work  their  mine  under  the  canal,  they  would  bring 
down  the  water  upon  their  works.  In  all  probability  they  set 
to  work  on  the  calcufation  that,  if  that  result  should  follow,  as 
it  probably  would,  they  should  get  the  value  of  the  ooaJ  by 
bringing  an  action  against  the  company.  In  this  most  import- 
ant particular,  this  case  appears  to  me  to  differ  essentially  from 
that  of  Fletcher  v.  Rylands  (*),  and  not  to  be  within  the  principle 
involved  in  the  judgment  in  that  case. 

There  is  also  this  further  most  material  distinction  between 

(»)  Law  lU'p.  1  iilx.,  at  p.  279.  O'Law  licp.  a  U.  L.,  330. 
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the  case  of  Fletcher  v.  Bylands  Q)  and  the  present  In  the  former 
the  defendant  in  making  his  reservoir  was  subject  to  the  common 
law  limitation  of  the  right  of  property,  namely,  that  a  man  in 
using  his  own  must  take  care  not  to  injure  anotiier.  In  the  pre- 
sent case  the  company  were  acting  under  statutory  powers,  which 
expressly  authorized  them  to  make  and  maintain  the  canal  and 
navigation,  subject  only  to  making  compensation  if  damage 
should  at  any  time  arise  from  the  exercise  of  their  powers. 

These  distinguishing  features  of  the  present  case,  while  they 
exclude  the  application  of  the  decision  in  Fletcher  v.  Bylcmds  (^), 
also  make  it  impossible,  on  principle,  that  such  an  action  as  the 
present  can  be  maintained. 

In  the  first  place  I  cannot  think  that,  where  an  injury  results 
to  a  man,  not  from  the  danger  alone  to  which  the  act  of  another 
has  exposed  him,  but  from  his  own  willfiil  and  intentional  ex- 
posure to  such  danger,  as  its  proximate  and  immediate  cause, 
he,  who  has  thus  brought  the  injury  on  himself,  can  maintain 
an  action  in  respect  of  it.  If  A.  does  an  act  which  exposes  B. 
to  danger,  and  *without  any  concurrence  on  the  part  of  B.,  [261 
injury  arises  therefrom  to  the  latter,  he  has  of  course  a  right  of 
action  against  A.  But  if  B.,  knowing  the  danger,  willfully 
exposes  himself  to  it,  he  has  himself  brought,  or  at  all  events, 
contributed  to  bring  the  injury  on  himself,  and  cannot  visit  A. 
with  the  consequences  of  what,  but  for  his  own  act,  might 
never  have  resulted  in  injury  at  all.  K  A.  illegally  creates  an 
obstruction  in  a  public  highway,  and  B.,  not  knowing  of  its  ex- 
istence, drives  against  it,  and  damage  ensues,  B.  has  a  right 
of  action.  But  if  3>  knowing  it  to  be  there,  were  intention- 
ally to  drive  against  it  for  the  purpose  of  knocking  it  down, 
and  by  doing  so  occasioned  damage  to  himself,  he  would  be 
without  remedy;  more  especially,  if  at  the  time  he  did  so 
he  calculated  on  bringing  an  action  for  damages  in  the  event 
of  his  sustaining  injury.  Analogous  examples  might  be  multi- 
plied, but  one  is  sufiicient  to  illustrate  the  principle  for  which 
I  am  contending,  namely,  that  no  action  at  law  can  be  main 
tained  for  an  injury  which  has  been  brought  about  by,  the  will- 
fill  and  intentional  act  of  the  party  complaining,  as  its  proximate 
and  immediate  cause,  such  act  having  been  done  by  him  vnth 
his  eyes  open,  in   other  words,  with  a  knowledge*  that  the 

(1)  Law  Rep.  3  H.  L.,  330. 
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injury  would  be  the  probable  consequence  of  the  act  eo  done 
by  him. 

Again,  the  act  on  the  part  of  the  defendants,  on  which  the 
plainti£b  rely  as  having  caused  the  damage  of  which  they  com- 
plain (assuming  even  that  they  have  a  right  to  ascribe  that  da- 
mage to  the  conduct  of  the  company,  instead  of  to  their  own 
acts),  being  that  of  keeping  water  in  the  canal,  and  this  having 
been  made  lawful  in  the  company  by  the  statute,  it  is  impossi- 
ble to  say  that  what  is  thus  expressly- legalized  can  be  made  the 
ground  of  an  action  of  tort. 

The  argument  that  the  present  action  will  lie  appears  to  me 
to  be  founded  on  an  imperfect  appreciation  of  the  real  ground 
in  respect  of  which  the  plaintiffs  can  have  any  well-founded 
cause  of  complaint.  The  wrong,  if  any,  done  to  the  plaintifb 
was  not  that  the  canal  company  caused  damage  to  the  mine  by 
negligence  in  managing  the  canal ;  for  such  negligence  is  ex- 
pressly negatived :  nor  was  it  that  they  kept  the  water  in  the 
canal  while  the  plaintifis  ^re  carrying  on  tiieir  works  below : 
for,  in  keeping  the  water  m  the  canal  for  the  purpose  of  the 
262]  navigation,  the  defendants  were  *only  acting  in  conformity 
with  their  statutory  powers  and  their  duty  to  the  public.  The 
only  wrong  that  can  be  said  to  have  been  really  done  to  tiie 
plaintiffs  was  that,  while  it  was  impossible  for  them  to  get  their 
coal  without  bringing  on  themselves  the  disaster  which  has  in 
fact  ensued,  the  defendants  omitted  to  inspect  the  mine,  and  so 
to  ascertain  the  true  state  of  things,  and  thereupon  to  fulfill  the 
obligation  which  the  Act  of  Parliament  evidentiy  contemplated 
their  taking  upon  themselves,  though  it  might  be  only  for  their 
own  protection, —  namely,  that  of  paying  the  value  of  the  mine- 
ral and  thus  compensating  the  plaintiffs  for  the  loss  of  it. 

But  though,  morally  speaking,  the  defendants  may  have  acted 
unjustly  in  not  purchasing  the  coal  of  the  plaintiffi,  under  the 
circumstances  in  which  the  latter  were  placed,  I  cannot  think 
that  they  were  under  any  legal  obligation  to  do  so.  .  The  Act 
does  not  make  it  obligatory  on  them  to  inspect  the  mine  pro- 
po8ed  to.be  worked,  or  to  exercise  their  power  of  preventing  the 
owner  from  working  it.  Tlieir  powers  in  those  respects  are 
conferred  for  their  own  protection ;  and  may  be  exercised,  or 
not,  at  tReir  option.  If  they  do  not  think  proper  to  exercise 
them,  they  may,  if  they  please,  leave  the  mineowner  to  exercise 
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his  right  of  property  over  the  mineral^  and  to  work  his  mine,  or 
not,  as  he  may  be  advised. 

What,  then,  is  the  position  of  the  mineowner  under  such  <;ir- 
cumstances,  if  the  mine  cannot  be  worked  without  imminent 
danger  to  the  canal  above  and  to  the  mine  itself  below  ?  It 
does  not  lie  in  the  mouth  of  the  canal  company  to  say  that  he 
should  proceed  to  get  his  coal,  when,  by  the  hypothesis,  he  may 
do  serious  damage  to  the  navigation,  which  by  the  express 
terms  of  the  Act  he  is  prohibited  from  doing.  He  cannot  be 
reasonably  expected  as  a  prudent  man  to  incur  the  danger  of 
destroying  his  own  works,  when,  if  the  view  I  take  of  this  case 
is  right,  if  he  did  so  he  would  be  precluded  from  bringing  an 
action  against  the  company,  as  having  by  his  own  act  occa- 
sioned the  damage.  Is  he  then  reduced  to  the  alternative 
of  foregoing  the  advantage  of  getting  his  mineral  without  re- 
medy against  the  canal  company,  whose  works  have  placed  him 
in  this  position?  I  think  certainly  not  It  appears  to  me 
clear  that  a  mineowner  thus  circumstanced  would  be  enti- 
tied  to  compensation  under  the  clause  providing  for  compensa- 
tion *for  damage  occasioned  by  the  execution  of  the  com-  [263 
pany's  works.  That  clause  is  general  in  its  terms.  It  is  not 
confined  to  damage  caused  by  the  company's  works  at  the  time 
of  their  execution,  but  extends  to  damage  whensoever  it  arises 
as  the  necessary  result  of  such  works.  If,  on  the  one  hand,  the 
company  obtain  the  advantage,  as  they  do,  of  having  the  com- 
pensation for  mining  interests  interfered  with  postponed  till  the 
mines  are  actually  worked,  they  cannot  be  heard  to  say  that  the 
damage  to  the  mineowner  from  inability  to  work  a  mine  by 
reason  of  their  works  is  one  which  should  have  been  claimed 
for  and  assessed  at  the  time  the  land  was  taken.  When  the 
mineowner,  who  would  otherwise  work  his  mine,  finds  himself 
prevented  from  doing  so  by  reason  of  the  defendants'  works 
above  him,  except  at  a  risk  which  no  prudent  man  could  rea- 
sonably be  expected  to  incur,  —  a  state  of  things  which  practi- 
cally amounts  to  an  absolute  inability  to  work  his  mine,  —  he, 
in  my  opinion,  sustains  damage  for  which  he  is  entitled  to  com- 
pensation. I  think,  therefore,  that  when  the  plaintiffs  found 
themselves  unable,  owing  to  the  immediate  proximity  of  the 
canal,  and  the  danger  arising  from  it,  to  work  their  mine,  ex- 
cept at  the  risk  of  its  almost  certain  destruction,  this  inability 
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constituted  damage  for  which  they  were  entitled  to  compensa- 
tion under  the  statute,  and  for  which  they*  might  have  sought 
an^  obtained  compensation,  in  the  manner  prescribed,  through 
the  commissioners,  who  are,  or  may  be,  perpetuated  under  the 
Acts.  Whether  the  plaintiffs,  by  adopting  the  course  of  at- 
tempting to  work  their  coal,  instead  of  asking  for  compensation 
for  the  loss  of  it,  whereby  they  occasioned  the  flooding  of  the 
mine,  or  by  reason  of  the  lapse  of  time,  have  precluded  them- 
selves  from  still  having  recourse  to  the  statutory  remedy,  it  is  un- 
necessary now  to  determine.  I  am,  indeed,  disposed  to  think  that 
they  would  still  be  entitled  to  compensation  for  the  loss  of  the 
coal,  which,  owing  to  the  making  of  the  canal  they  never  could 
have  got ;  while  as  regards  any  mischief  to  their  works  beyond 
the  loss  of  the  coal,  occasioned  by  the  flooding  of  the  mine,  and 
in  respect  of  which  damages  could  only  be  recovered  in  an 
action  of  tort,  they  would  be  unable  to  recover,  such  damage 
having  been  the  consequence  of  their  own  acts.  It  is  however 
unnecessary  to  come  to  any  decision  on  these  matters,  or  to  de- 
264]  termine  whether  *the  plaintiflfe  have,  or  might  have  had, 
any  or  what  remedy  under  the  statute ;  and  I  have  only  thought 
it  desirable  to  work  out  this  part  of  the  question  in  order  to 
show  that  the  inability  to  get  the  coal,  as  arising  from  the  exist-, 
ence  of  the  canal,  was  damage  under  the  Act,  for  which  com- 
pensation might  have  been  obtained  under  it,  and  cannot 
therefore  form  a  ground  for  an  action  of  tort  against  the 
defendants. 

The  special  case  before  us  being  stated  on  an  action  of  tort, 
all  we  have  to  consider  is,  whether,  in  whatsoever  form,  an  ac- 
tion of  tort  will  lie  against  the  defendants  on  the  facts  stated. 
But,  there  having  been  nothing  in  the  conduct  of  the  defendants, 
either  as  to  anything  done  or  anything  left  undone,  which  was 
of  a  wrongful  character,  or  otherwise  than  arising  in  the  due 
execution  of  their  statutory  powers,  I  am  of  opinion  that  no 
such  action  can  be  maintained  against  them,  and  that,  conse- 
quently, our  judgment  should  be  in  their  fevor. 

My  Brother  Lush  concurs  in  this  judgment. 

Mellor,  J.  [after  stating  the  pleadings,  and  the  effisct  of  the 
preamble  of  16  Geo.  3,  c.  66,  and  of  the  clauses  set  out  in  parr. 
2  &  8,  and  the  facts  in  parr.  14,  16,  17-19,  and  22.]    In  this 
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state  of  facts,  the  plaintiffi  seek  to  recover  damages  from  the 
defendants  for  the  loss  of  that  portion  of  their  coal,  which  the 
flooding  of  the  mines  by  the  water  which  escaped  out  of  the 
canal  prevented  their  getting.     * 

It  is  to  \>e  observed,  that  no  negligence*  in  point  of  fact  is 
imputed  to  the  defendants ;  but,  on  the  contrary,  it  is  clear  that 
the  canal  was  kept  and  maintained  in  proper  order  and  condi- 
tion, that  is,  wel^  puddled  and  watertight  And  this  raises  the 
question,  whether,  under  the  provisions  of  the  Acts  of  Par- 
liament which  regulate  the  relation  of  the  parties  to  each  other, 
the  defendants  can  be  made  liable  in  an  action,  without  negligence 
in  facty  for  loss  accruing  to  the  owners  of  the  mine  by  reason  of 
the  flooding  thereof  occasioned  by  their  own  act  without  some 
act  or  defeult  done  or  suffered  by  the  defendants.  I  am  of 
opinion  that  they  cannot. 

In  the  case  of  Dudley  Canal  Company  v.  Grazebrook  Q)  the  pro- 
visions *of  16  Geo.  8,  c.  66,  came  under  the  consideration  [265 
of  this  Court,  in  an  action  the  converse  of  the  present,  wherein 
the  company  sought  to  recover  damages  against  an  owner  of 
coal  mines,  for  working  his  mine,  after  notice  and  refusal  by 
the  company  to  purchase,  whereby  injury  had  accrued  to  the 
navigation.  In  that  case  the  mineowner  had  been  guilty  of  no 
negligence  in  the  working  of  his  mine,  and  it  was  sought  to 
make  him  liable  under  the  words  of  the  proviso  [p.  1657], 
"  that  in  working  such  mines  and  quarries  no  injury  be  done  to 
the  said  navigation,  anything  herein  contained  to  the  contrary 
notwithstanding.^'  The  Court,  in  that  case,  put  a  limit  on  the 
generality  of  the  words  in  the  proviso,  and  Bayley,  J.,  in  deli- 
vering the  judgment,  said :  "  K  this  proviso  is  to  be  construed 
literally,  it  is  inconsistent  with  the  62d  section  [pp.  1642-3]  for 
if  the  owner  in  working  mines  is  to  be  responsible  at  all  events 
for  any  injury  or  damage  only  (*)  to  the  canal,  would  the  com- 
pany ever  purchase  the  minerals  from  such  owner  ? "  And 
accordingly  the  language  of  the  proviso  was  interpreted  to 
mean  "  either  that  the  party  working  the  mines  is  to  do  no 
unnecessary  damage  or  injury  to  the  navigation,  or  no  extraordi- 
nary damage,  or  injury  by  working  them  out  of  the  ordinary 
and  usual  mode.*'  (')    That  construction  of  the  proviso  was 

P)  1  B.  &  Ad.,  f9.  6  Sic»  q™re  "  done."  (")  1  B.  &  Ad.,  at  p.  74. 
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afterwards  affirmed  in  SUmrbridge  Navigation  v.  Earl  of  Dudley  (^), 
in  which  a  case,  arising  under  a  caned  Act  containing  mmilar 
provisions,  came  under  the  consideration  of  a  Court  of  error, 
and  there  is  no  doubt  that  it  fliust  now  be  considered  as  settled 
by  those  cases,  that  under  circumstances  such  as  ^xist  in  the 
present  case,  no  action  would  lie  by  the  defendants  against  the 
plaintiffii.  Indeed,  Martin^B.,  quoted,  during  the  argument  it 
the  latter  case,  from  the  judgment  delivered  pj  Bayley,  J,,  in 
the  former*  case :  "  It  is  not  necessary  to  ^ve  an  opinion 
whether  the  defendants  could  have  got  their  minerals  in  any 
manner  that  they  pleased  without  being  liable  to  an  action. 
The  point  for  our  decision  is,  whether  they  are  responsible  for 
the  damage  done  to  the  plaintiffs  by  working  their  own  mines 
in  the  ordinary  and  usual  mode."  (*)  This  construction  was 
actually  adopted  in  a  subsequent  Act,  5  Wm.  4,  c.  xxxiv,  which 
266]  *is  one  of  the  Acts  the  powers  of  which  are  now  vested 
in  the  defendants,  and  under  which  certain  canals  now  vested 
in  the  defendants  were  constructed. 

"So  suggestion  is  to  be  found  in  those  cases  which  can  sup- 
port the  proposition  now  contended  for,  viz.,  that  the  mine- 
owner  might  possibly  maintain  an  action  against  the  canal 
company,  in  case  of  damage  resulting  from  water  escaping  from 
the  canal  into  the  mines,  caused  solely  by  the  owner's  own  act 

The  case  of  Fletcher  v.  Great  Western  By.  Co.  (')  was  also  cited 
by  the  plaintiff's  counsel ;  but  that  case  is  peculiar  in  its  cir- 
cumstances, and  is  certainly  no  authority  for  the  plaintiffs'  con- 
tention, and  carries  it  no  farther  than  do  the  cases  before  cited. 
It  was  an  action  to  recover  compensation  which  had  been  as- 
sessed under  the  Lands  Clauses  Consolidation  Act,  in  proceed- 
ings which  had  been  occasioned  by  a  notice  from  the  railway 
company  to  the  mine  owners ;  and  the  only  way  in  which  it 
bears  on  the  present  case  is  that  the  railway  company,  having 
purchased  the  surface  of  certain  lands  for  the  purpose  of  con- 
structing their  railway,  and  haying  taken  a  conveyance  in  the 
form  prescribed  by  that  statute,  were  held  not  entitled  to  sup- 
port from  the  subjacent  minerals,  so  as  to  prevent  the  mine- 
owner  from  getting  the  same  as  might  have  been  done  under  a 
voluntary  conveyance  at  common  law ;  and  Martin,  B.,  in  his 

■ 

(')  3  E.  &  E.  409 ;  80  L.  J.  (Q.B.),  108.        O  1  B.  &  Ad.  at  p.  V. 

O  4  H.  &  N.,  242 ;  38  L.  J.  (Ex.),  147;  in  error,  5  H.&  N.  689;  29  L.J.  (Ex.),  858. 
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judgment  thus  described  the  relation  of  the  paiidee:  ^^The 
ownej*  is  to  1^  at  liberty  to  go  on  workmg  the  mines  in  a  pro- 
per and  carefol  manner,  doe  and  proper  care  being  taken  to 
prevent  injury  to  the  railway."  This  'case  was  followed  by 
Great  Western  By.  Cb.  v.  jB^jmett  (^),  which  was  virtually  brought 
to  reverse  the  judgment  of  the  Court  of  Exchequer  and  the 
4Jourt  of  Exchequer  Chamber  in  the  above  mentioned  case  of 
JPleicher  v.  Great  Western  By.  Co.  (*),  but  which  conclusively 
established  the  propriety  of  these  dedsions,  and  the  right  «of 
the  mineowner  to  recover  th^  compensation  for  his  minerals^ 
which  had  been  assessed  under  the  78th  section  of  the  Bailway 
Clauses  Consolidation  Act  The  main  reliance  of  the  plaintiffii 
in  support  of  l^eir  right  to  i&aintain  this  action  was,  howev^^ 
placed  upon  the  cases  of  BagnaU  v.  London  *and  North  [267 
Western  By.  Co.  (*),  Barber  v.  Nottingham  and  Grantham  By.  Co.  (*)^ 
and  Fletcher  v.  Bylands.  (^  If  the  circumstances  of  the'  pre- 
sent case  bring  it  within  the  authority  of  those  cases,  then^ 
of  course,  we  are  concluded  by  authority,  and  our  judgment 
must  be  for  the  plaintiffs. 

In  BagnaU  v.  Jjmdon  and  North  Western  By.  Co,  (*)  the  de- 
fendants had,  under  parliamentary  powers,  constructed  a  rail- 
way and  carried  it  over  the  plainti£&'  mines  in  a  cutting.  The 
original  soil  was  clay,  and  was  impervious  to  water  ;^but  the 
removal  of  the  clay  in  the  making  of  the  cutting  exposed  a  per- 
vious stratum  subject  to  cracks  and  fissures.  In  consequence 
of  the  cutting,  water  from  a  brook  crossed  by  the  railway,  in 
flood  time,  flowed  along  the  cutting  over  the  plaintiff's  mines^ 
and  the  side  drains  being  insufiicient  to  carry  it  .off,  the  water 
flowed  over  the  pervious  sur&ce,  and  so  escaped  into  and  flooded 
the  plaintifis'  mines.  The  rain-water  descending  upon  the  rdl- 
way  and  the  sides  of  the  cutting  was  in  like  manner  carried 
along  the  railway,  and  over  and  into  the  mines.^  Under  these 
circumstances  it  was  held  that  the  defendants  were  liable  in  an 
action  for  the  damage.  In  delivering  the  judgment  of  the  Court 
of  Exchequer  (•),  Bramwell,  B.,  describes  the  injury  as  follows : 

(»>  Law  Bep.  2  H.  L.;  27.  0 16  C.  B.  (N.S.),  726 ;  38  L.  J.,(q  JJt 

O  4  H.  &  N.  242 ;  28L.  J.  (Ex.),  147 ;  193. 
in  error, 5 H. &  N. 689;  29 L.  J.  (Ex.), 253.       0  La^  ^P->  1  &v  265;' Law  Bep. 

07H.&N.,428;  81L.J.(Ex.),m;  3  H.  L.,  880. 
in  error,  1  H.  &  C,  644 ;  81  L.  J.  (Ex,),       (•)  7  H.  &  N.,  at  p.  448;  ai  iU^.(Bs4, 

460.  at  p.  129. 
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"  The  railway  company  cut  and  removed  upwards  of  twenty  feet 
in  thickness  of  the  surface.  .  .  .  This  surface  soil  was  dry  and 
impervious  to  water.  By  removing  it  a  porous  rock  was  reached. 
The  soil  was  in  like  manner  cut  away  along  the  line  to  a  district 
of  country  through  which  a  brook  flowed.  Here  the  railway 
was  on  or  above  the  natural  level  of  the  ground;  it  was  carried 
over  the  brook  by  a  flat  bridge.*  The  line  of  railway  sloped 
downwards  from  the  bridge  to  a  part  over  the  plaintift'^s  mines. 
The  bridge  was  sufficient  to  let  the  ordinary  water  of  the  brook 
pass,  but  was  found  an  impediment  to  the  passage  of  water  in 
large  floods.  The  railway  company  was  bound  to  make  and 
maintain  drains,  the  obligation  being  the  same  as  in  the  Lands 
Glauses  Consolidation  Act.  A  flood  happened  in  1860,  and  the 
result  of  the  combined  acts  of  the  company  was,  that  water,  which 
268]  *would  have  escaped  but  for  the  bridge,  flowed  down  the 
railway,  and  the  high  ground  between  the  brook  and  the  sur&ce 
over  the  mine  being  removed,  it  reached  that  spot,  and  the  high 
ground  and  the  protection  of  the  clay  then  being  gone,  and  lie 
drains  being  imperfect,  it  penetrated  into  the  mine.  So  also 
did  the  water  billing  on  the  spot  itself,  and  the  springs  arising 
in  the  cutting."  After  referring  to  the  working  of  the-  mines 
he  proceeds :  "  The  plaintiffs  worked  on,  and  when  their  work- 
ings caftie  under  the  railway,  from  no  feult  or  negligence  of 
theirs,  but  as  a  natural  consequence  of  fair  and  lawful  working, 
the  railway  sunk  and  continued  to  do  so  from  time  to  time. 
The  defendants  repaired  this  by  throwing  materials  of  a  porous 
character  on  the  sunk  parts ;  they  did  not,  however,  repair  and 
puddle  the  drains,  which,  from  the  sinking  of  the  soil,  became 
inefficient,  and  even  had  they  been  efficient,  they  would  not 
have  carried  off  the  flood- water  of  1860."  He  concludes  the 
judgment  as  follows :  "  It  is  not,  therefore,  the  works  intrinsi- 
cally which  iiguriously  affect  the  plaintiflfe,  but  the  defendants' 
wrong  conduct  in  relation  to  them,  in  not  making  and  main- 
taining outlets  for  the  flood-water,  or  draining  it  off  the  plaint- 
iff's land,  or  covering  the  surface  thereof  with  clay,  and  in  not 
maintaining  those  drains  which  were  efficient  to  carry  off  the 
rain  which  fell,  and  the  spring  water  which  arose  there." 

I  cite  this  judgment  at  such  length  to  show  the  grounds  on 
.which  it  was  based;  for,  whilst  Bramwell,  B.,  affinns  most  dis- 
tinctly the  right  of  the  plaintiffi  to  work  the  mines  as  they  did, 
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it  is  clear  that  the  foundatioii  of  the  judgment  is,  that  acts  or 
defaults  were  done  or  committed,  or  that  acts  were  neglected  to 
be  done  by  the  company ;  and  that  they  had  not  fulfilled  the 
obligations  imposed  upon  them  by  their  local  Act,  and  the 
clauses  as  to  drains  to  be  found  in  the  Railway  Clauses  Con- 
solidation Act  incorporated  therewith. 

When  the  case  came  before  the  Court  of  Exchequer  Chamber, 
the  judgment  was  affirmed,  and  Willes,  J.,  who  delivered  the 
judgment  of  that  Court,  thus  states  the  grounds  upon  which  the 
Court  of  Exchequer  Chamber  proceeded  (*):  "In  this  case 
the  conjoint  effect  of  the  making  of  the  defendants'  cutting, 
and  of  their  neglect  to  keep  their  drfuns  in  proper  order,  has 
been  that  large  *quantities  of  water,  which  but  for  the  ^69 
cutting  would  not  have  come  into  the  plaintiff's  mine,  and  but 
for  the  defective  state  of  the  drain  would  have  passed  away  and 
been  carried  off  without  injury  to  the  mine,  poured  down  into 
and  damaged  the  mine,  for  which  da^iage  the  present  action  is 
brought  It  appears,  therefore,  that  the  judgment  in  each  court 
was  based  upon  some  supposed  act,  omission,  or  default,  on  the 
part  of  the  company,  amounting  to  negligence  in  fact. 

The  case  of  Barber  v.  Nottingham  and  Grantham  By.  Co,  (*), 
was  also  relied  upon  by  the  plaintiff's  counsel.    That  was  an 
action  brought  to  recover  from  the  defendants  a  sum  of  money 
assessed  by  a  jury  as  compensation,  to  which  the  plaintiffs  were 
entitled,  for  injury  to  their  lands  and  mines  by  water  escaping 
from  a  reservoir ;  and  one  of  the  questions,  and  the  only  one 
which  is  material  to  the  present,  arose  on  a  demurrer  to  the 
fourth  plea,  which  stated,  that  the  alleged  damages  were  caused 
by  the  flawing,  leaking,  and  oozing  of  the  water  of  the  reservoir 
through  the  banks  thereof,  and  not  in  any  other  manner  what" 
soever,  except  as  aforesaid,  by  the  making  or  maintaining  of 
the  said  reservoir,  or  by  reason  of  the  execution  by  the  defend- 
ants of  the  powers  of  their  Act ;  .  .  .  and  that  it  was  caused  by 
the  acts  of  the  plaintifi  themselves  in  sinking  shafts  and  pits 
on  their  lands  and  coal  mines,  and  in  causing  large  quantities 
of  water,  which  naturally  lay  and  were  contained  in  the  under- 
ground soil  or  strata  in  which  the  said  shafts  or  pits  were  sunk, 
and  which  were  situate  between  the  said  shafts  and  pits  and  the 

P)  1  H.  &  C,  at  p.  645 :  81  L.  J.  (Ex.),  at  p.  481. 
O  15  C.  B.,  (N.S.),  726 ;  33  L.  J.  (C.P.),  198. 
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vaid  reservoir,  and  formed  the  banks  and  support  thereof^  to 
(flow,  leak,  and  ooze,  without  the  defendants'  de&olt  or  know* 
^edge,  through  the  banks,  and  to  p^oolate  into  the  sud  pits 
«nd  mines. 

Ko  doubt  can  be  entertained  tiiat,  if  a  c(Hapany  be  author- 
ized to  construct  a  reservoir,  they  must  make  it  in  Buch  a  way 
imd  of  sBch  materials  as  will  prevent  a  leakage  and  oozing 
through  ihe  banks  thereof,  to  the  damage  of  adjoining  owners. 
iX  is  hardly  necessary  to  say  more  than  that  the  decision  pro- 
<»eded  on  grounds  entirely  distinct  from  those  of  the  present 
xsase,  and  that  the  plea  really  admitted  facts  which  amounted  to 
actual  negligence. 

Bvt  the  case  of  Fletcher  v.  Rykmds  Q,  in  the  Exchequer  Chamv 
270]  *ber,  was  principally  relied  upon,  and  no  doubt  that  case, 
affirmed  as  it  was  in  the  House  of  Lords  ('),  is  of  tiie  highest 
authority,  and  concludes  every  case  which  comes  within  the 
principle  of  it  The  parjj|es  there  were  not  under  the  provisions 
wf  any  Act  of  Parliament,  but  were  acting  upon  their  rights,  and 
were  subject  to  the  obligations  imposed  upon  them  by  the 
common  law.  In  that  case  the  defendants,  for  the  purpose  of 
a  mill  belonging  to  them,  constructed  a  reservoir  upon  their 
own  ground,  the  coal  under  which  had  at  some  remote  period 
been  worked  out ;  but  this  was  unknown  at  the  time  wh^i  the 
^defendants  gave  directions  to  construct  the  reservoir;  and  the 
water  in  the  reservoir  would  not  Jiave  escaped  from  the  defend- 
iuits'  land,  aud  no  mischief  would  have  been  done  to  l^e  plaint- 
iff, but  for  this  latent  defect  in  the  subsoil.  The  defendante 
selected  compet^Qt  engineers  and  contractors  for  the  work,  and 
were  themselves  in  total  ignorance  of  such  latent  defe<^  but  the 
persons  so  employed  by  the  defendants,  in  the  course  of  the 
working,  became  aware  of  the  existence  of  the  ancient  shafts 
filled  up  with  soil,  though  they  did  not  know  or  suq>ect  that 
they  were  shafts  communicating  with  old  workings.  It  was 
found,  in  that  case,  that  the  defendants  personally  were  free 
from  all  blame,  but  that  in  fact  proper  care  and  sMll  were  not 
used  by  the  persons  employed  by  them  to  provide  for  the  suffi- 
deacy  of  the  reservoir  to  these  shafts.  The  consequence  was 
tiiat  tiie  reservoir  when  filled  with  wat^  burst  into  the  shafts^ 
the  water  flowed  down  through  them  into  the  old  workings, 

0)  Law  Bep.,  1  Ex.,  366.  O  Law  Bep.,  8  H.  L.,  890. 
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and  thence  into  the  plaintiff's  mine,  and  there  did  the  miscluef. 
The  rule  of  law  applicable  to  such  a  state  of  facts  is  thus  ex- 
pressed by  Blackburn,  J.,  in  delivering  the  judgment  of  the 
Court  of  Exchequer  Chamber  Q)j  and  is  quoted  and  approved 
by  the  Lord  Chancellor  (Lord  Cairns),  when  the  case  came  be- 
fore the  House  of  Lords  (*) :  "  We  think  that  the  true  rule  of 
law  is,  that  the  person,  who  for  his  own  purposes  brings  on  his 
land,  and  collects  and  keeps  there  anything  likfty  to  do  mischief . 
if  it  escapes^  must  keep  it  in  at  his  peril,  and  if  he  does  not  do 
so,  is  prim&  flEude  answerable  for  all  the  damage  which  is  the 
natural  consequence  of  its  escape.  He  can  excuse  himself  by 
showing  that  the  escape  was  owing  to  the  plaintiff's  '^'defEiult, 
or  p^haps  that  the  escape  was  the  consequence  of  vis  [271 
major,  or  the  act  of  God."  Blackburn,  J.,  then  proceeds  to 
give  several  illustrations  of  the  rule,  and  amongst  them  the  case 
of  a  person  whose  mine  is  flooded  from  his  nei^bor's  reservoir, 
or  whose  habitation  is  made  unhealthy  by  the  fumes  and  noiscnne 
vapors  of  his  neighbor's  alkali  workst 

These  were  the  cases  mainly  relied  upon  on  the  part  of  the 
plaintiffi ;  and  unless  a  real  distinctign  exists  between  the  case 
of  a  private  individual,  who,  for  his  own  purposes,  collects  oa 
his  own  land  any  liquid  or  other  matter  which  will  be  a  source 
of  danger  if  it  escapes,  and  the  case  of  a  canal  made  under  the 
powers  of  an  Act  of  Parliament,  not  for  the  benefit  of  indivi- 
duals, but  for  objects  of  great  "  public  utility  and  convenience," 
it  may  be  that  the  case  of  Fisher  v.  Bylands  (^  governs  the 
present  case. 

Ab  it  appears  to  me,  however,  cases  which  depend  entirely 
upon  the  application  of  conmion  law  maxims  to  the  acts  of  parties 
in  dealing  with  their  own  land,  or  affecting  their  neighbor's 
land,  cannot  govern  a  case  in  which  the  rights  and  obligations 
of  all  parties  are  to  be  found  within  the  provisions  of  an  Act  of 
Parliament.  When  the  original  undertakers,  to  whose  rights 
and  duties  the  defendants  have  succeeded,  were  empowered  to 
make  the  canal,  and  were  invested  with  extraordinary  powers 
for  that  purpose^  it  was  upon  the  notion  that  it  would  render 
tbe  carriage  of  coal,  &;c.,  from  the  mines  and  of  other  goods 
cheaper  than  before,  to  the  great  advantage  of  the  trade  of  the 

0)  Law  Rep.,  1  Ex.,  at  p.  379.  O  Law  Rep.,  3  H.  L.,  at  p.  889. 
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district     They  were,  therefore,  authorized  to  purchaee  and  take 
lands  compulsorilj,  and  to  divert  streams,  &c.,  and  do  all  things 
necessary  for  the  making  and  maintaining  of  the  canal,  and* 
supplying  it  with  water  for  the  purposes  of  navigation,  subject 
only  to  the  conditions  that  they  should  do  ^^  as  little  damage  as 
might  be  "  in  the  execution  of  their  powers,  and  should  make 
satisfaction  for  all  damages  which  might  be  sustained  by  all 
owners  whose  lands,  &c.,  might  be  affected  or  prejudiced  by 
the  execution   of  their  powers.    Under  such  concUtions  they 
proceeded  to  construct  and  maintain  the  canal,  doing  all  things 
which  were  necessary  to  enable  the  canal  to  realize  the  public 
advantage  which  was  anticipated;  and  after  the  lapse  of  so 
many  years  since  the  canal  was  constructed,  it  must  be  assumed 
272]  *that  they  complied  with  the  conditions,  and  did  make 
satisfaction  to  all  owners  whose  lands  were  purchased  or  taken, 
or  whose  interests  were  "  affected  or  prejudiced  "  by  the  execu- 
tion of  their  powers. 

But  this  was  not  all  thstt  the  legislature  conceded  in  the  in- 
terest and  for  the  benefit  of  the  canal.  It  imposed  certain  re- 
strictions upon  the  owners  of  mines  lying  under  or  within  twelve 
yards  of  either  side  of  it,  who  were  absciutely  prohibited  from 
getting  their  minerals  within  that  distance  without  the  consent 
of  the  canal  company,  unless  after  a  certain  notice  given  to  such 
company,  and  a  neglect  or  refusal  on  the  part  of  the  company 
to  purchase  such  mines ;  and  even  in  that  case,  the  mineowners 
were  only  allowed  to  work  their  mines  under  and  within  the 
prohibited  distance  of  the  canal  upon  the  terms  of  doing  no  un- 
necessary damage  to  the  navigation,  or  no  extraordinary  damage 
or  injury  by  working  them  ou^t  of  the  ordinary  and  usual  mode : 
Dudley  Canal  Co.  v.  Grazebrook.  Q) 

The  canal  having  been  constructed  under  the  provisions  of 
the  Act,  and  satis&ction  having  been  duly  made,  the  canal 
itself,  subject  to  the  rights  of  the  public  to  use  it  as  a  navigation 
on  payment  of  tolls,  became  vested  in  the  company,  and  is  uott 
vested  in  the  defendants ;  and  inasmuch  as  tiiey  have  always 
hitherto  kept  and  maintained  it  as  a  navigation,  and  have  man- 
aged and  conducted  it  without  any  negligence  or  want  of  care, 
and  have  themselves  been  guilty  of  no  act  or  default,  can  they 
be  made  liable  to  the  consequences  of  the  plaintifBs  working 
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their  mines  within  the  terms  of  the  Act  of  Parliament,  under 
which  alone  they  could  be  permitted  to  work  them  ? 
*  If  the  restriction  upon  their  ordinary  rights  of  working  their 
own  mines  did  at  the  time  ^^  prejudice  or  affect  their  interest/' 
it  was  a  matter  for  compensation  under  the  Act,  the  provisions 
of  which  are  very  different  from  those  which  formed  tiie  subject 
of  consideration  in  BagnaU  v.  London  and  North  Western  By. 
Co,  Q)  The  difficulty  of  ascertaining  the  value  of  a  compensa- 
tion under  such  circumstances  may  be  great,  but  if  the  defend- 
ants have  done  nothing  more  than  they  were  entitled  to  do 
under  the  Act,  a  party  *prejudicially  affected  by  the  exe-  [273 
cution  of  their  powers  can  only  seek  his  remedy  und^  the  pro- 
visions of  the  Act  which  conferred  such  powers;  and  if  the 
damage  alleged  to  have  been  recently  sustained  is  a  consequence 
of  the  execution  by  the  company  of  the  powers  of  the  Act,  they 
may  possibly  obtain  compensation  now,  inasmuch  as  the  com- 
missioners appointed  under  the  Act  for  settling  disputes  as  to 
compensation  were  incorporated  with  succession,  and  were  au- 
thorized "  from  time  to  time  '*  to  take  the  steps  provided  by  the 
Act  for  ascertaining  the  amount  thereof.  The  probable  damage 
to  the  canal  from  the  working  of  the  mines  appears  to  have  been 
the  sole  ground  of  the  prohibition  to  work  them ;  and  it  was 
probably  supposed  that  the  interests  of  the  canal  company  would 
prevent  the  possibility  of  such  a  state  of  things  occurring  as 
appears  to  have  happened  in  the  present  case.  However  that 
may  be,  the  only  power  of  working  the  mines  is  to  be  found  in 
the  statute ;  and  I  have  come  to  the  conclusion  that,  if  compen- 
sation for  the  damage  which  is  said  to  have  resulted  io  the 
plaintifib  was  not  obtained  on  the  making  of  the  canal,  as  in. 
respect  of  land  which  was  "  prejudiced  or  affected  "  thereby,  the 
plaintiffs  can  only  obtain  it,  if  at  all,  under  the  provisions  of  the 
Act  of  Parliament,  in  the  character  of  damage  resulting  from  the 
execution  of  the  powers  thereof,  and  not  by  action  at  law.  No 
action  at  law  will  lie  unless  there  be  a  legal  injury  and  resulting 
damage.  Now  what  is  the  "  injuria  "  here  ?  Is  it  the  declining 
to  purchase  the  mines  after  notice  ?  The  defendants  were 
under  no  other  obligation  to  do  so  than  such  as  might  result 
from  a  sense  of  their  own  interest  Is  there  any  obligation  or 
duty  to  be  implied  which  they  have  not  fulfilled  ?    The  only 

Q)  1 H.  &  C,  544;  81  L.  J.  (Ex.),  480. 
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obligation  upon  them  ipuet  be  found,  directly,  or  by  necessary 
implication,  in  tbe  Ian&;uage  of  the  statute ;  and  as  it  appears  to 
me,  they  have  fulfilled  every  obligation  imposed  upon  them  by 
it.  Injurious  results  frequently  arise  to  individuals  from  the 
execution  of  works  of  public  utility  which  arc  authorized  by 
Acts  of  Parliament,  such  as  a  railway,  which  may  be  lawfully 
worked  in  an  ordin;ry  and  reasonable  manner,  alLugh  it  <^ 
casion  a  damnum  to  individuals.  The  reason  is,  that,  being 
authorized  by  the  legislature,  the  reasonable  working  can  be 
no  injuria.  The  cases  upon  this  point  are  numerous,  and  the 
law  is  thoroughly  settled.  In  the  instance  suggested  byBlack- 
274]  *burn,  J.,  in  Fletcher  v.  Rylomds  (*),  of  the  house  injured 
by  the  fumes  of  alkali  works,  if  the  alkali  works  had  been  au- 
thorized td  be  erected  on  the  spot  by  Act  of  Parliament,  no 
action  could  be  maintained,  if  the  works  were  carried  on  in  a 
proper  and  usual  manner. 

,  The  fiict  is,  that  legislation  of  the  description  under  conea- 
deration  has  always  proceeded  upon  the  principle,  that  all 
damage  occasioned  by  the  execution  of  the  powers  conferred  on 
compaaies  should  be  provided  for  by  apt  compensation  clauses, 
the  very  object  being  to  prevent  actions  being  brought  for  any 
injury  onccasioned  by  the  due  and  proper  execution  of  ^uch 
wwks. 

In  the  present  case,  the  true  position  of  the  parties  appears  to 
me  to  be,  that  the  defendants  have  acted  strictly  witlihi  the 
powers  conferred  upon  them  by  Act  of  Parliament,  and  have 
performed  all  the  conditions  imposed  upon  them ;  but,  inasmuch 
as  they  have  declined  to  purchase  the  mines,  they  have  not  ac- 
quired under  the  statute  the  right  to  the  support  of  subjacent 
mines,  which,  had  they  purchased  the  sur&ce  by  a  common  law 
conveyance,  they  would  have  had ;  and  therefore,  if  damage  be 
sustained  by  the  canal  being  injured  by  the  plaintiffi'  proper 
and  usual  mode  of  working  these  mines,  the  defendants  must 
suffer  the  consequences  so  far  as  they  are  concerned,  and  cannot 
complain  of  the  water  being  thereby  abstracted  from  the  canal; 
but,  on  the  other  hand,  the  plaintiffs  are  simply  authorized  by 
the  statute  to  work  their  mines  under  the  canal  in  an  ordinary 
and  proper  manner ;  and  if,  as  a  consequence  of  their  own  law- 
ftil  acts  of  working,  the  water  is  let  out  of  the  canal  into  the 
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mines  and  to  some  extent  impedes  the  complete  worldng  thereof, 
it  is  &  ^^  damnum  sine  ittjari&,"  and  they  cannot  maintain  aik 
action  against  what  I  may  call  innocent  parties,  who  have  done 
no  more  than  they  were  authorized  by  the  legislature  to  do.  I 
have  shown  by  quotations  from  the  judgments  in  BagmU  v. 
London  and  North  Western  By.  Co.  i^)y  ^at  they  proceeded  upon 
the  assumption  of  actual  negligence,  either  in  the  mode  in  which 
the  railway  was  constructed,  or  upon  some  su{^>OBed  neglect  or 
default  as  to  drainage,  from  which  they  were  not  protected  by 
the  statute  then  under  consideration.  The  cases,  in  which  it 
was  decided  that  '^'an  action  would  lie,  either  for  the  com-  [275 
pensation  assessed  by  the  jury  or  by  an  award  under  the  Lands 
Clauses  Act  or  Railway  Clauses  Acts,  as  it  appears  to  me,  afford  < 
no  authority  for  saying  that  an  action  will  lie  xmder  cir- 
cumstances like  the  present 

I  am  therefore  of  opinion  that  this  action  will  not  lie,  and 
that  our  judgment  must  be  for  the  defendants. 

Hanstsn,  J.  I  regret  that  I  cannot  concur  in  the  judgments 
which  have  been  delivered  by  my  Lord  and  my  Brother  MellcMr. 

This  is  an  action  brought  by  the  plaintiffs,  owners  of  certain 
mines  lying  beneath  a  canal  of  the  defendants,  for  alleged  care* 
lessness  in  the  management  of  the  canal  and  the  water  therein, 
whereby  the  water  escaped  and  flooded  the  mines. 

The  defendants,  in  substance,  plead,  that  the  canal  was  made 
and  maintained,  and  the  water  brought  and  kept  in  it  in  pur- 
suance of  certfdn  Acts  of  Parliament;  that  the  mines  were 
worked  after  the  making  of  the  canal;  and  that  the  water 
escaped  therefrom  into  the  mines  without  any  negligence  on  the 
part  of  the  defendants. 

The  defendants'  canal  was  made  under  an  Act  incorporating 
the  provisions  of  the  Dudley  Canal  Act,  16  Geo.  3,  c.  66.  By 
that  Act  the  company  was  required  to  nutke  compensation  for 
the  purdiase  of  the  land  taken  for  the  canal ;  but  the  mines  and 
minerals  lying  under,  the  canal  were  reserved  to  the  owners 
thereof  With  regard  to  the  working  of  the  mines  under  and 
near  to  the  canal,  it  was  enacted  (p.  1642),  that  if  any  proprietor 
of  mines  under  or  within  twelve  yards  of  either  side  of  the  canal 

O  7H.&  N.,  at  p.  448 ;  31  L.  J.  (Ex.),  at  p.  129 ;  1  H,  AC,  at  p.  546;  81  L.  J 
(Ex.),  at  p.  481 ;  see  ante,  pp.  267, 268. 
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should  be  desirous  of  working,  he  should  give  three  months 
notice  of  his  intention  to  the  company,  who,  if  they  &iled  to 
inspect  the  mines  within  thirty  days,  should  be  considered  as 
permitting  them  to  be  worked ;  and  if,  on  inspection,  they  refused 
permission,  •they  should  be  compelled  to  purchase  the  same. 

The  reservation  of  the  mines  was  subject  to  the  proviso,  that 
in  working  such  mines  "  No  injury  be  done  to  the  navigation, 
anything  therein  contained  to  the  contrary  notwithstanding." 

This  statute  has  more  than  once  been  the  subject  of  judicial 
interpretation;  and  the  purpose  and  effect  of  its  provisions 
cannot  be  better  expressed  than  in  the  language  of  Bayley,  J., 
276]  ^^  Dudley  *  Qinal  Oo.  v.  Ghrazebrook  (*),  "  It  is  clear  that 
the  company  do  not,  in  the  first  instance,  pay  to  the  landowner 
more  than  the  value  of  the  surface  in  the  shape  of  purchase- 
money,  or  for  the  injury  to  the  surface,  if  compensation  only  is 
made  for  damage ;  the  minerals  remain  the  property  of  the 
owner  of  the  soil ;  but  where  he  is  desirous  of  getting  tibem,  the 
company  have  the  option  of  purchasing  at  a  Mr  price,  to  be 
settled  in  case  of  dispute  in  the  usual  way.  These  provisions 
are  for  the  benefit  of  the  company,  who  are  relieved  from  the 
great  expense  of  buying  the  minerals  along  the  whole  line  of 
the  intended  canal,  in  the  first  instance,  before  it  is  constructed ; 
and  are  enabled  to  postpone  the  purchase  of  them  until  the 
time  when,  from  the  state  of  the  market  in  the  neighborhood, 
the  owners  really  want  to  get  them.  When  this  happens,  the 
company  have  an  option  either  to  buy,  in  which  case  the  land- 
owner cannot  get  the  minerals,  but  is  fully  compensated  for  the 
loss  of  the  right;  or  not  to  buy,  in  which  case  he  receives  no 
compensation  at  all,  and  his  right  to  get  them  ought  to  remain 
as  complete  as  if  no  canal  had  been  made.  In  the  latter  case^ 
the  canal  company  have  not  paid  for,  and  ought  not,  therefore, 
to  obtain  under  the  Act  the  right  to  prevent  the  landowner  from 
enjoying  his  own  property ;  and  if  he  does  exercise  his  right  of 
enjoyment  the  company  ought  to  run  the  risk  of  the  con- 
sequences." It  was  further  held,  that  the  construction  thus 
put  upon  the  Act  was  not  affected  by  the  proviso,  that,  "  in 
working  the  mines  no  injury  be  done  to  the  navigation ;"  as 
this  must  be  construed  with  some  qualification,  viz.,  "  either 
that  the  party  working  the  mines  is  to  do  no  unnecessary  damage 
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or  injury  to  the  navigation,  or  no  extraordinary  damage  or  in- 
jury by  working  them  out  of  the  ueual  mode."  Q). 

This  interpretation  was,  in  eflfect,  subsequently  adopted  by 
the  legislature  in  the  Birmingham  Canal  Consolidation  Act  (5 
Wm.  4,  c.  xxxiv)  where,  in  a  similar  series  of  enactments,  the 
proprietor  is  authorized  (s.  95),  in  the  event  of  the  company 
refusing  to  purchase  the  mines,  to  work  them  ^'  without  being 
liable  to  the  company  for  any  damage,  unless  such  damage  be 
willfully  done  or  be  caused  by  the  working  of  such  mine  in  an 
improper  manner."  The  decision  *in  DucUey  Qmal  Co  v.  [277 
Grazebrook  (*),  is  approved  in  the  recent  case  in  the  House  of 
Lords,  Great  Western  By.  Oo.  v.  Bermett  (*)• 

It  appears  from  the  facts  stated  in  the  present  case,  that  the 
plaintifi  gave  notice  of  their  intention  to  work  the  mines  within 
the  prescribed  distance  of  the  canal.  The  defendants  did  not 
inspect  the  mines,  and  they  refused  to  purchase.  The  plaintiffs, 
therefore,  proceeded  to  work  the  mines ;  and  at  that  time  the 
canal  was  in  good  order  and  condition,  and  properly  puddled 
and  watertight,  and  would  have  remained  so  if  it  had  been  un- 
disturbed by  the  working  of  the  mines  by  the  plaintiffs.  The 
defendants,  during  the  working,  did  all  in  their  power  to  keep 
the  canal  watertight ;  but  it  is  found  that,  '^  when  the  bed  of  a 
canal  has  been  and  is  in  the  course  of  being  broken  by  mining, 
there  are  no  certain  means  of  keeping  the  canal  watertight ;" 
and  it  is  ako  found,  ^^  that  the  defendants  were  guilty  of  no 
actual  carelessness  in  the  management  of  their  canal,  unless  it 
were  carelessness  to  allow  the  water  to  be  in  it  while  the  mines 
were  worked."  The  plaintiffi,  on  the  other  hand,  "did  not 
work  their  mines  in  any  negligent,  or  unskillful,  or  improper 
manner  (unless  the  working  of  the  mines,  with  the  knowledge 
that  there  was  danger  that  the  water  would  thereby  escape  into 
them,  was  in  itself  improper),  but  got  the  coal  in  the  manner 
in  which  it  is  ordinarily  got,  and  without  doing  so  could  not  have 
got  the  fidl  benejit  of  their  coal"  The  effect  of  the  working  of  the 
mines  was  to  let  down  and  crack  the  bed  of  the  canal,  and  to 
allow  the  water  to  pass  through  the  fissures  into  the  workings 
below,  whereby  damage  was  done  to  the  mines  to  the  amount 
of400Z. 

The  result  of  these  findingp  is  that  the  plaintiffs  have,  in  fact, 
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been  to  a  large  extent  deprived  of  the  benefit  of  their  mines  bj 
an  exercise  of  their  rights  as  owners,  lawfnl  as  against  the  ds- 
fendants :  Dwdley  Comal  Co.  v.  Grazebrook  (^)  and  not  negligent 
or  out  of  the  ordinary  course  of  mining,  and  without  which  thej 
could  Tiat  have  enjoyed  their  {voperty ;  that  this  damage  would 
not  have  arisen  if  the  defendants^  canal  had  not  been  made  over 
the  plaintiff'  mines ;  and  that  the  plaintifib  have  never  been 
compensated  for  this  diminished  eigoyment  of  their  property. 
I  think  it  follows,  from  these  propositions,  that  the  defendants 
278]  ^1*6  responsible  for  the  ^mischief  which  has  resulted  to 
the  plaintifis,  in  some  form,  either  by  way  of  compensation  or 
by  action.  I  reserve  for  the  present  the  consideration  of  the 
question,  which  of  these  t^iro  modes  of  proceeding  is  the  proper 
one. 

I  think  it  clear  that  it  was  the  intention  of  the  legislature  that 
the  mineowner  should  lose  no  part  of  the  value  of  his  minerals 
by  reason  of  the  making  or  maintaining  of  the  canal;  but,  if 
upon  the  refusal  of  the  canal  company  to  purchase,  he  was  bound 
either  to  abstain  from  getting  the  subjacent  coal,  or  himself  to 
bear  the  consequences  resulting  from  his  getting  it,  he  would 
be  deprived,  pro  tanto,  of  the  benefit  of  his  property  without 
any  compensation.  That  this  injustice  was  not  intended  by  the 
legislature  may  be  illustrated  by  a  case  put  by  Bramwell,  B., 
in  delivering  judgment  in  JBagnaU  v.  London  and  North  Weslem 
Ry.  Co.  (').  Suppose  that  the  canal  company  had  thought  it 
necessary,  for  the  safety  of  their  canal,  to  refrise  permission  to 
the  plaintiff  to  work  their  mines,  and  so  had  beoome  bonnd 
to  purchase  the  minerals,  would  the  company  have  been  entitled 
to  contend  that  only  a  nominal  price  should  be  paid,  on  the 
ground  that  if  the  plaintiffii  had  worked  the  mines  they  would 
have  been  drowned,  and  so  worthless  ?  The  language  of  the 
Act  (p.  1643),  as  well  as  the  reason  of  the  thing,  shows  that  it 
was  intended  to  give  the  mineowner  a  real  and  not  an  illusory 
remedy  for  the  deprivation  of  the  right  to  work  his  mines.  It 
follows,  that  if  the  company  elect  not  to  prevent  the  working 
of  the  mines,  the  owner  is  left  in  possession  of  a  real  and  not 
merely  of  an  illusory  right  to  get  the  minerals,  that  is,  he  has  a 
right  to  get  them  in  the  usual  manner,  doing  no  unnecessary 
damage  to  the  canal,  the  responsibility  resting  with  the  oom- 

0 1  B.  &  Ad.,  59.  O  7  H.  &  N.,  at  p.  fcO ;  81  L.  J.  (Ex.),  at  p.  180. 
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panj  of  determining  whether  the  water  can  be  kept  out  of  the 
mines  during  such  working* 

This  argument,  as  it  seems  to  m^,  <;an  only  be  met  by  esta- 
hlishing  that,  when  the  oanal  oompany  originally  purchased  the 
sorface  of  the  land  on  whidi  the  GBJxai  was  made,  they  also  made 
compensation  for  the  risk  which  inight  afterwards  arise  to  the 
mineowner,  £rom  his  having  to  win  his  eoal  under  a  body  of 
water  liable  to  flood  his  workings.  An  argnjHient  in  support 
of  this  contention  may  be  derived  from  the  fact,  ihat  the  original 
compensation  money  does  indeed  ^inclcide  the  price  of  [279 
something  more  than  the  mere  sxir&oe,  viz.,  the  derivation  of 
the  right  of  the  mineowner,  being  also  the  sor&ceowner,  to 
work  the  coal  in  «n  imusiud  manner,  and  withoiib  regard  to  the 
surface.  But  the  answer  to  this  argument  seems  to  me  to  be, 
that  the  right  of  a  mineowner  to  work  his  mines  in  aa  unusual, 
and  therefore  presumably  an  unprofitable,  manner,  was  consi- 
dered to  be  of  so  small,  if  of  any  conceivable  value,  that  it 
would  not  materially  affect  the  price  to  be  assessed  for  the  sur- 
face; or,  at  any  rate,  that  tfte  elements  for  estimating  its  value 
would  all  be  capable  of  being  ascertained  at  the  time  of  taking 
the  surface.  But  very  different  considerations  are  applicable 
to  tiie  prospective  assessment  of  the  compensation  to  be  paid 
for  the  risk  of  working  unopened  midftea,  at  some  wholly  us^cer- 
tain  time,  under  a  K^anal,  after  it  dhall  have  been  in  existence 
perhf^ps  for  a  hundred  years  (^).  It  would  be  perfectly  impos- 
sible to  make  such  an  assessment  with  aaiy  approach  to  accu- 
racy. It  would  be  a  mere  ^uesa,  with  almost  a  certaintv  erf 
do4  i«>ustk«,  either  by  not?ving  t^e  «uneowner  .  suffident 
compensation  for  a  dangei;,  distant,  indeed,  but  not  the  less 
serious  when  it  arises,  or  by  making  the  canal  company  sub- 
stantially pay  at  once  the  vahie  of  the  coal  which  tiie  owner 
may  never  lose,  a  result  which  would  deprive  the  company  of 
the  benefit  which  it  was  intended  to  confer  on  libem,  of  having 
the»payment  foor  unopened  mines  postponed  until  they  should 
be  required,  and  their  value  better  ascertainable. 

These  observations  on  the  Oanal  Acts  are  supported  by  the 
authority  of  the  Exehequer  Chamber,  when  dealing  with  the 
analogous  provisions  of  the  Bailway  Acts.  Willes,  J*,  in  deli- 
vering the  judgment  of  the  Oourt,  in  BagnaU  v.  London  <mi 

(<)  The  governing  Act  in  tfaie  case  is  of  the  year  1775.    [Note  by  the  judge.] 
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North  Western  By.  Co.  (^)  says  :  "  There  are  practical  obstacles 
of  an  insuperable  character  against  saying  that  there  arises, 
upon  the  making  of  the  railway,  an  immediate  right  to  compen- 
sation in  respect  of  possible  ftiture  injury  to  unopened  mines. 
At  that  time  it  does  not  appear  that  the  mines  will  ever  be 
worked,  nor  that  the  drains  will  not  always  be  kept  in  proper 
order,  so  that  the  company  might  contend  that  peradventure  no 
damage  would  ever  arise,  and  an  assessment  of  damages  in  ad- 
280]  vance  would  be  mere  speculation.'*  *This  reasoning  lands 
me  to  the  conclusion  that  the  legislature  intended  that  the 
plaintiffi'  predecessors  in  title  should  not  be,  and  that  in  fact 
they  were  not,  when  the  sur&ce  was  taken  in  order  to  make  the 
canal,  compensated  for  diminution  in  the  value  of  their  pro- 
perty caused  by  the  impossibility,  now  found  to  exist,  of  getting 
the  coal  under  the  canal  without  letting  in  the  water. 

I  think,  therefore,  that  the  plaintiffs  are  now  entitled  to  some 
redress  for  this  diminution  in  value. 

This  brings  me  to  the  consideration  of  the  question  whether 
that  redress  should  be  sought  undSr  the  compensation  clause  of 
the  Act  or  by  action. 

I  regret  that  it  should  be  necessary  to  express  an  opinion  on 
this  point.  It  was  not  contended  by  counsel  for  the  defendants 
that  the  remedy  by  action  was  improper,  if  the  plaintiffi  were 
entitled  to  any  remedy,  nor  is  this  one  of  the  points  stated  for 
argument  I  thought  that  the  question  which  the  defendants, 
as  well  as  the  plaintifi,  were  desiring  of  having  determined 
was,  whether  the  defendants  were  liable  in  any  form,  and  not 
whether  this  was  the  proper  form  of  remedy.  But  as  the  point 
was  not  formally  abandoned,  it  becomes  necessary  to  dispose 
of  it 

The  compensation  clause  of  16  Geo.  8,  c.  66  (p.  1603),  is  very 
comprehensive  in  its  terms,  it  extends  to  recompense  for  any 
damages  which  may  or  shall  be,  at  any  time  or  times  whatso- 
ever, sustained  by  owners  of  lands,  &c.,  for  or  by  reason  of  the 
making,  repairing,  or  maintaining  the  said  canal,  or  by  supply- 
the  same  with  water,  or  by  the  flowing,  leaking,  or  oozing  of 
the  water  over  or  through  the  banks,  or  by  reason  of  the  execu- 
tion of  any  of  the  powers  contained  in  the  Act  The  effect  of 
this  compensation  clause  is  to  give  a  recompense  to  any  one 

0)  1  H.  &  C,  at  p.  546 ;  81  L.  J.  (Ex.),  at  p.  481. 
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injured  by  the  execution  of  the  powers  of  the  statute,  by  the 
direct  operation,  or  necessary  consequence  of  any  act  autho- 
rized by  the  statute,  and  which,  but  for  its  enactments,  would 
have  been  the  subject  of  an  action.  On  the  other  hand,  damage, 
not  being  the  direct  result  or  necessary  consequence  of  an  act 
authorized  by  the  statute,  is  excluded  from  the  compensation 
clause,  and  remains  the  subject  of  an  action.  It  is  obvious 
that  there  must  be  many  heads  of  damage  as  to  which  it  is  dif- 
ficult to  determine  whether  to  place  them  on  the  one  side  or 
the  other  of  the  border  line,  dividing  things  which  are  the 
^necessary  consequence  of  the  execution  of  the  powers  of  [281 
the  Act  from  those  which  are  not  The  present  case  forms  an 
illustration  of  that  difficulty,  but  if  I  am  right  in  the  conclusion, 
that  the  plaintiff  are  entitled  to  recompense  for  the  damage 
they  have  sustained,  I  think  we  ought  not  to  be  astute  to  dis- 
cover that  they  have  selected  the  wrong  remedy.  Upon  the 
facts  stated  in  the  special  case,  I  think  it  appears  that  the  drown- 
ing of  the  plaintiff'  mines  was  not  the  necessary  consequence 
of  the  execution  of  the  powers  of  the  Act,  but  might  have  been 
orevented  by  the  defendants.  This  mischief  might  have  been 
prevented  in  one  of  tw8  ways,  either  by  purchasing  the  mines 
or  by  drawing  off  the  water.  It  is  true  the  defendants  were  not 
under  a  legal  obligation  to  purchase  the  mines ;  but,  when  the 
time  came  for  them  to  determine  whether  they  would  purchase 
or  not,  they  were  bound,  in  my  judgment,  to  consider  all  the 
means  available  to  them  of  preventing  the  escape  of  the  water 
from  the  canal,  and  amongst  these  was  the  power  to  purchase 
the  subjacent  coal.  The  defendants  either  disregarded  this  con- 
sideration, or  erred  in  their  judgment,  and  the  result  shows  that 
they  could  not  keep  their  canal  watertight  without  purchasing 
the  coal.  It  was  therefore  a  wrongful  act  on  their  part  to  keep 
the  water  in  the  canal  without  having  taken  the  means  in  their 
power,  by  the  expenditure  of  a  certain  sum  of  money,  to  prevent 
the  mischief  which  has  happened.  The  defendants  knew,  or 
ought  to  have  known,  that  llie  probable  result  of  working  the 
mines  would  be  to  let  the  water  through.  They  had  not  ori- 
ginally purchased  the  right  to  prevent  the  plaintiffs  doing  that 
which  would  probably  crack  the  bottom  of  tie  canal ;  they  were 
bound,  therefore,  to  take  all  necessary  measures  to  prevent  the 
water  which  they  had  brought  over  the  plaintiffi'  mines  from 
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penetrating  into  them,  «nd,  if  do  other  means  were  attainable, 
ilkey  ought  to  have  bought  the  pkdnti&'  ooaL 

I  cannot  bring  my  mind  to  the  conduaiQn  &at  the  legislature 
intended  thai  the  defendants^  having  pud  only  &r  the  right  to 
bring  water  on  to  the  SHf&oe,  and  not  having  paid  for  tbe  ooal 
below,  should  make  use.  of  th^  occapation  of  the  8ar£M>e  as  a 
meaaats  of  coercing  the  plaintiffi  into  abandoning  their  coal  for 
nothing ;  and  if  this  was  not  intended,  I2ie  defendants  were 
bound  to  exercise  their  option  of  purchasing  the  subjacent  ooal, 
282]  ^ot  '^'merely  with  reference  to  tiie  safety  of  tiieir  canal, 
ibut  with  re-ference  to  their  duty  towards  the  plaintiflh  of  keep- 
ing the  canal  water-tight;  and  they  must  be  re8ponsi}>ro  for 
their  error  in  judgment  in  supposing  that  they  could  retain  the 
water  in  its  channel  without  purchasing  the  coal  below.  It  is 
possible, —  though  it  does  not  appear  from  the  case, — that  the 
price  which  the  defendants  would  have  had  to  pay  for  Hie  coal 
would  have  so  much  exceeded  the  damage  likely  to  accrue  to 
the  mine  and  to  the  canal  from  getting  the  coal,  that  t^e  de- 
fendants preferred  to  run  the  risk  of  having  to  pay  for  the 
damage  to  the  mines  rather  than  purchase  them ;  but,  though 
this  may  have  been  prud^it  on  the  deHndants'  part,  it  does  not 
relieve  them  from  the  duty  to  make  compensation  by  way  of 
-damages  for  any  mischief  which  they  have,  for  their  0¥m  in- 
terest, allowed  to  MI  on  the  plainlife.  But  further,  the  case 
shows  that  the  defendants  had  the  means  of  pre v^iting  the  mis- 
chief; for  it  Appears  from  paragraphs  20  &  21  that,  although 
the  defendants  refused  to  draw  off  the  water  of  the  canal  in  order 
to  enable  the  plaintifis  to  get  their  coal,  they  did,  for  their  own 
purposes,  draw  \>ff  the  water  for  a  time,  and  altogether  stopped 
the  through  navigation  of  the  canal,  whUe  the  mines  were  b^g 
worked ;  and  I  think  they  were  justified  in-  doing  so.  Under 
ordinary  circumstances,  it  was  the  duty  of  the  canal  company 
to  keep  the  navigation  open,  but  they  might  lawfully  stop  it,  if 
such  a  course  was  necessary  in  order  to  do  any  repairs  required 
for  the  safety  of  the  canal,  or  to  effect  any  other  necessary  par- 
pose  ;  and,  if  they  could  not  otherwise  avoid  doing  mischi^  to 
neighboring  property,  they  might  stop  the  navigation  for  a 
reasonable  time  while  they  provided  the  necessary  safeguards. 
This  would  be  clear,  if  they  could  not  otherwise  prevent  die 
water  of  the  canal  flooding  a  neighboring  house;  and  I  think 
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they  ought  to  have  stopped  the  navigation  to  prevent  the  drown- 
ing of  the  plaintifis'  mines^  if  they  conld  not  prevent  it  by  other 
means ;  and  the  &ct  that  they  did  so  leads  me  to  the  conclusion 
that  they  conld  practically  have  kept  the  water  drawn  off  .from 
the  whole  150  yards  over  the  mines^  if  their  sole  object  had  been 
to  protect  themselves  and  not  to  prejudice  the  plaintiffs. 

But  it  is  suggested  that,  when  the  defendants  refused  to  stop 
the  wortdng  and  to  give  compensation  for  the  mines,  a  right  at 
once  ^accrued  to  the  plaintiflb  to  demand  compensation  [283 
for  this  inability  to  work  the  mines  without  letting  in  the  water. 
I  do  not  think  that  this  is  the  meaning  of  the  legislature.  It 
would  be  a  singular  mode  of  dealing  with  the  subject  to  aUow 
the  company  the  option  whether  t^ey  would  purchase  the  coals 
or  not,  and  yet  to  make  the  exercise  of  that  option  give  rise  to 
a  claim  to  compensation  for  the  coals  which  they  had  refused 
to  purchase.  This  would  render  the  option  practically  useless 
to  them.  Suppose  that  the  value  of  the  coal  which  the  defend- 
ants reftised  to  purchase  was  10002.,  and  that  it  was  clear  that 
the  coal  could  not  be  gotten  without  some  damage,  what  com- 
pensation could  then  be  assessed  ?  Plainly  not  the  10002. ;  for 
that  would  be  to  make  the  defendants  pay  by  way  of  compen- 
sation the  pride  of  that  which  they  had,  in  the  exercise  of  their 
right,  refused  to  purchase;  and  if  anything  less  than  10002. 
should  be  given,  why  should  it  be  assessed  prospectively,  while 
the  true  amount  must  be  matter  of  speculation,  rather  than  after 
the  extent  of  damage  had  been  ascertained  by  experience  of  the 
facts  ?  I  think,  therefore,  that  the  defendants,  by  the  mere  re- 
fusal to  purchase,  gave  no  ground  of  claim  to  the  plaintiffi ;  but 
the  defendants  were  bound,  in  determining  whether  they  would 
purchase  or  not,  to  exercise  their  judgment  as  to  what  the  pro- 
bable effect  of  getting  the  coals  would  be ;  the  responsibilily  of 
forming  an  opinion,  as  to  the  danger  of  the  water  escaping  and 
the  means  of  preventing  it,  was  cast  entirely  on  them,  and  not 
on  the  mineowners,  who  were  left,  by  the  refusal  to  purchase, 
in  full  possession  of  the  undiminished  right  to  get  their  coal  as 
they  could,  doing  no  unnecessary  damage  to  the  canal,  and 
working  in  the  usual  way. 

I  am  of  opinion,  therefore,  that  the  plaintiff  may  maintain 
this  action  against  the  defendants  for  retaining  the  water  in  the 
canal  under  circumstances,  which  they  knew  would  render  it 
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incapable  of  holding  the  water,  and  which  they  had  the  means 
of  preventing.     The  difficulty  which  I  felt,  on  tiie  argument,  in 
deciding  that  the  plaintiflfe  were  entitled  to  recover,  arose  from 
the  fact  that  the  damage  of  which  they  complained  was  the 
direct  result  of  their  own  acts,  done  with  a  knowledge  of  the 
probable  consequences;  but  this  difficulty  has  been  removed 
from  my  mind  by  the  consideration,  that  the  plaintiffi'  acts  were 
done  strictly  within  the  limits  of  their  own  rights,  and  solely 
284]  for  the  purpose  of  enjoying  *their  property  in  a  lawfdl 
and  usual  manner,  and  were  necessary  for  that  purpose,  and 
after  the  defendants,  with  notice  of  the  £Etcts,  had  refused  to  take 
steps  within  their  power  to  prevent  what  has  happened.    This 
brings  the  case  within  the  principle  of  the  decision  of  the  House 
of  Lords  in  Fletcher  v.  Rylxmds  Q)  as  expressed  in  the  passage 
quoted  by  the  then  Lord  Chancellor  (Lord  Cairns)  from  the 
judgment  delivered  by  Blackburn,  J.,  in  the  Exchequer  Cham- 
ber (^ : — "We  think  that  the  true  rule  of  law  is,  that  the  person 
who,  for  his  own  pui^oses,  brings  on  his  land  and  collects  and 
keeps  there  anything  likely  to  do  mischief  if  it  escapes,  must 
keep  it  in  at  his  peril,  and  if  he  does  not  do  so,  is  primS  facie 
answerable  for  all  the  damage  which  is  the  natural  consequence 
of  its  escape."    It  is  added :  "He  can  excuse  hinlself  by  show- 
ing that  the  escape  was  owing  to  the  plaintiff's  default."    But, 
for  the  reasons  which  I  have  given,  I  think  the  defendants  in 
this  case  cannot  set  up  such  excuse ;  for  the  plaintiffis  have  been 
guilty  of  no  default ;   they  have  merely  sought  to  enjoy  their 
own  property  in  an  ordinary  manner.    If  a  water  company  were 
to  carry  their  pipes  or  store  their  water  over  the  Metropolitan 
Railway,  and  the  vibration  of  the  trains  were  to  loosen  the  pipes 
or  reservoir  and  cause  the  water  to  flow  down  and  do  injury  to 
the  railway,  the  water  company  would  not  be  entitled  to  defend 
themselves  against  a  claim  for  damages  by  saying  that  the  rail- 
way company  ought  not  to  have  run  their  trains :  the  answer 
would  be  that  the  railway  company  in  running  the  trains  did  no 
more  than  they  were  allowed  to  do  in  the  exercise  of  their  legal 
rights;   and  that  the  water  company,  knowing  these  rights, 
ought  to  have  taken  care,  at  their  peril,  that  the  water  should 
not  escape  in  consequence  of  acts  which  the  railway  company 
had  a  right  to  do.    This  illustration  may  be  open  to  the  objeo- 

P)  Law  Rep.  3  H.  L.,  at  p.  889.  (»)  Law  Bep.  1  Ex.,  at  p.  279. 
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tion  that  it  is  idem  per  idem ;  but  it  will  nevertheless  assist  in 
showing  the  relation  in  which,  as  it  seems  to  me,  the  plainti^s 
and  defendants  stand  to  one  another. 

It  may  be  suggested  that  the  principle  laid  down  in  Fletcher 
V.  RyUmds  Q)  is  not  applicable  to  the  case  of  a  company  em- 
powered by  an  Act  of  Parliament  to  collect  and  keep  on  its  land 
anything  likely  to  do  mischief, —  and  to  this  I  assent,  if  the 
escape  be  the  "^necessary  consequence  of  bringing  the  [285 
Uquid  or  other  thing,  to  the  place,  and  in  the  manner  autho- 
rized ;  and  to  the  extent  to  which  oozing  of  water  through  the 
'  banks  of  the  canal  is  the  necessary  consequence  of  maintaining 
the  water  in  it,  the  remedy  for  the  mischief  thereby  done  must 
be  sought  xmder  the  provisions  of  the  Act;  but  for  anything, 
not  authorized  by  the  Act,  nor  the  necessary  consequence  of 
the  exercise  of  its  powers,  the  person  or  company  bringing  the 
noxious  thing  on  to  his  land  is  equally  responsible  whether  the 
right  to  bring  it  there  was  obtained  by  Act  of  Parliament  or  by 
any  other  means.  In  the  present  case,  I  have  endeavored  to 
show  that,  though  the  right  to  bring  the  water  of  the  canal 
over  the  plaintiffi'  mines  was  ^ven  by  parliament,  the  right  to 
flood  the  mines,  under  the  circumstances  appearing  in  this  case, 
was  not  given,  and  that  for  injury  resulting  therefrom^the  de- 
fendants are  responsible. 

For  these  reasons  I  am  of  opinion  that  our  judgment  should 

be  for  the  plaintiffi.  Judgment  for  the  defendmta. 

Attorney  for  plaintiflfe :   Warmingtm. 

Attorneys  for  defendants :  Tucker  ^  Lakey  for  Inglebyy  WraggCj 
^  EoanSy  Birmingham. 

0)  Law  Rep.  8  H.  L.,  880. 
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*Nbwby  V.  Von  Oppbn  and  The  Colt's  Patent  Firearms  [293 

Manufacturing  Company. 

Law  Reports,  7  Queen's  Bench,  298. 

^breign  OorporcOion — LiabiUty  to  be  wed  in  Bngkmd — Practice — B&nice  of 

Writ. 

A  foreign  corporation,  carrying  on  btusiness  in  England,  although  not  inoorpo- 
rafted  according  to  English  law,  may  be  sued  as  defendants  in  an  English  conrt, 
in  respect  of  a  cause  of  action  which  arose  within  the  jurisdiction. 
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So  held,  on  motioii  to  set  aside  servioB  of  wzit. 

Service  of  a  writ  of  summons  on  the  head  officer  of  an  EngliHh  brandi  of  a 
foreign  corporation  carrying  on  bnsiness  in  England  is  good  service,  and  it  Is  not 
necessaiy  to  serve  the  process  on  the  officer  at  the  head  office  abroad. 

Bulb  to  set  aside  an  order  of  one  of  the  Masters. 
The  rule,  the  &cts  of  the  case,  arguments,  and  cases  dted, 
appear  in  the  judgment 

Jan.  18.    Manistj/y  Q.C.y  and  PhUbricky  showed  cause. 
Edward  Clarkey  in  support  of  the  rule. 

Ob*,  adv.  vulL 

Jan  81.  The  judgment  of  the  Court  (Cockbum,  C.  J.,  Black- 
bum,  Mellor,  and  Quain,  JJ.),  was  delivered  by 

Blackbubn,  J.  This  was  a  rule  obtained  to  show  cause  why 
an  order  of  Master  Unthank,  seliting  aaide  the  writ  and  service 
so  far  as  regarded  The  Colt's  Patent  Firearms  Manufiicturing 
Company,  should  not  be  rescinded. 

Cause  was  shown  in  this  term,  before  the  Lord  Chief  Justice, 
my  Brothers  Mellor,  Quain,  and  myself,  by  Mr.  Manisty  and 
Mi.  Philbrick ;  and  Mr.  Clarke  was  heard  in  support  of  the  rule ; 
and  the  Court  took  time  to  consider. 

The  facts  do  not  appear  to  have  been  very  distinctly  brought 
before  the  master  at  chambers,  but  we  take  them  to  be  as 
follows :  The  Colt's  Patent  Firearms  Manufiacturing  Company 
is  not  an  English  corporation ;  it  is  an  American  company,  in- 
corporated by  American  law ;  but  this  foreign  corporation  has 
a  place  of  business  in  England,  and  there  de  fitcto  carries  on 
business  just  as  an  English  corporation  might  do,  though  their 
294]  principal  place  of  *bu8ine8S  and  head  oflGice  is  in  America. 
The  contract  which  the  plaintiff  alleges  to  have  been  broken 
was,  as  he  alleges,  made  in  England  by  the  foreign  corporation 
thus  carrying  on  business  here.  The  writ  was  served  on  the 
manager  of  their  business  in  England,  who  appears  to  be  the 
head  officer,  and  indeed  the  only  officer,  of  their  English  branch, 
but  who  certainly  was  not  the  head  officer  of  the  American 
corporation  in  the  United  States. 

Two  points  were  raised  and  argued  before  us.  It  was  said 
that  a  foreign  corporation  cannot  be  sued  as  defendants  in  an 
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English  court  at  all.  If  so,  there  is  no  remedy  at  all  in  an  English 
court  to  enforce  a  contract  made  with  a  foreign  corporation, 
inasmuch  as  the  individnals  who  constitnte  the  foreign  corpora- 
tion cannot  be  made  liable  personfllly  on  its  contracts  or  for  its 
torts :  see  OhneroL  8Uam  NaoigaJUfm  Ob.  v.  OttUlou.  Q) 

There  can  be  no  doubt,  since  the  cases  of  Dutch  West  Incba 
Co.  V.  Van  Moses  (^  and  Henrtqties  v.  DiUch  West  India  Co.  (') — 
which  was  a  proceeding  against  the  bail  of  the  defendant  in  the 
other  case,  and  was  affirmed  in  the  House  of  Lords — that  a 
foreign  corporation  can  sue  as  plaintiffii.  Lord  Raymond,  in  a 
note,  teUs  us  that  the  original  cause  was  tried  at  nisi  prius,  before 
Lord  Elng,  when  Chief  Justice  of  the  Common  Pleas,  in  1784, 
when  it  appeared  that  the  cause  of  action  accrued  in  Holland ;  • 
and  adds :  ^^  And  upon  the  trial  Lord  Chancellor  Sing  told  me 
he  made  the  plaintiflb  give  in  evidence  the  proper  instruments 
whereby  by  the  law  of  Holland  they  were  effectually  created  a 
corporation  there.  And  after  hearing  the  objections  made  by 
the  counsel  for  Jacob  Senior  Henriques  Van  Moyses,  he  directed 
the  jury  to  find  for  the  plaintiff,  who  accordingly  did,  and  gav« 
them  18,7202.  damages ;  and  afterwards  a  motion  was  made  in 
the  Common  Pleas  to  set  aside  the  verdict ;  but  by  the  unani- 
mous opinion  of  that  Court  the  motion  was  denied."  This 
points  to  a  difficulty  which  arose  both  in  General  Steam  Namga- 
tion  Co.  V.  QmHou  (^)  and  in  Ingate  v.  Austritm  lAoyd^s  Co.  (^), 
for  it  must  often  be  a  nice  and  difficult  question  whether  a  con- 
tinental company  is  really,  by  the  law  of  its  own  country,  a 
corporation  or  not;  but  no  such  difficulty  arises  where  the 
company  is  one  belonging  to  Scotiand,  or  one  of  our  '^'own  [295 
colonies,  or  to  those  parts  of  me  United  States  where  the  com- 
mon law  prevails.  In  the  Camm  Iran  Co.  v.  Madaren  (*)  the 
Master  of  the  Rolls  had  granted  an  injunction  against  the  ap- 
peUants,  a  Scotch,  and  therefore  a  foreign,  corporation.  The 
iigunction  was  dissolved  on  the  ground  that  the  appellants  were 
foreigners,  and  as  such  entitled  to  the  advantage  which  the  law 
of  their  own  country  gave  them ;  but  no  objection  was  raised 
on  the  ground  that  the  court  of  equity  could  not  treat  a  foreign 
corporation  as  a  defendant.    It  is  true  that  we  are  not  aware 

0 11  M.  k  W.,  8T7.  O  4  C.  B.  (N.S.),  704 ;  27  L.  J.  (C.P.), 

O  1  Str.,  612.  328. 

O  3  Ld.  Rajm.,  1532.  (•)  5  H.  L.  C,  416. 
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of  any  reported  case  in  which  a  foreign  corporation  has  been 
sued  in  a  court  of  law,  but  it  seems  to  follow,  from  their  being 
permitted  to  sue  as  plaintiffs,  that  they  must  be  suable  as  de- 
fendants. It  is,  however,  enough  to  say  that  we  will  not,  on 
this  ground,  prevent  the  plaintiff  from  proceeding.  The  cor- 
poration may,  if  so  advised,  raise  the  question  after  appearing 
on  the  record. 

The  other  and  more  difficult  question  is,  whether  the  cor- 
poration has  been  properly  served,  supposing  them  to  be  suable. 
It  was  argued  that  the  American  corporation  was  resident  in 
America,  and  must  be  served,  if  at  all,  as  a  foreigner  resident 
out  of  the  jurisdiction,  subject  to  the  difficulties  which  acre 
» pointed  out  in  Ingate  v.  Austrian  Lloyd? 8  Co.  (')  This  would  be 
so,  if  the  foreign  company  had  merely  employed  an  agent  here, 
who  made  a  contract  for  them ;  but  we  think  it  is  different  where 
the  foreign  corporation  actually  has  a  place  of  business  and 
trades  in  this  country.  This  is  a  point  of  very  considerable 
practical  importance.  There  are  already  several  Scotch  banking 
corporations  that  have  established  branches  in  London.  We 
see,  from  this  case,  that  there  is  at  least  one  American  corpora- 
tion that  has  set  up  a  branch  business  here,  and  there  will 
probably  soon  be  more.  Such  a  corporation  does,  for  maoy 
purposes,  reside  both  in  England  and  in  its  own  country.  In  the 
case  of  Garron  Iron  Co.  v.  Maclaren  (*)  Lord  St.  Leonards,  taking 
a  different  view  of  the  facts  from  that  taken  by  Lords  Brougham 
and  Cranworth,  thought  the  Scotch  corporation  was  resident  in 
England.  "We  think  that  there  is  great  good  sense  in  what 
Lord  St  Leonards  states  to  be  the  law  on  his  view  of  the  facts. 
296]  He  says :  "  K  the  service  on  the  agent  is  *right,  it  is 
because,  in  respect  of  their  house  of  business  in  England,  they 
have  a  domicile  in  England ;  and,  in  respect  of  their  manufactory 
in  Scotland,  they  have  a  domicile  there.  There  may  be  two 
domiciles  and  two  jurisdictions ;  and  in  thi^  case  there  are,  as 
I  conceive,  two  domiciles  and  a  double  sort  of  jurisdiction,  one 
in  Scotland  and  one  in  England ;  and  for  the  purpose  of  carry- 
ing on  their  business  one  is  just  as  much  the  domicile  of  the 
corporation  as  the  other."  The  majority  of  the  Lords  took  a 
different  view  of  the  facts,  and  thought  that,  though  the  cor- 
poration possessed  property  in  England,  and  had  agents  there, 

0)  4  C.  B.  (N.S.),  704 ;  27  L.  J.  (C.  P.),  323.  O  5  H.  L.  C,  at  p.  459. 
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they  did  not  carry  on  business  there ;  but  we  do  not  find  that 
they  differed  from  Lord  St  Leonards'  view  of  the  law  if  they 
had  agreed  as  to  his  facts ;  and  in  the  present  case  the  fiEkct  is 
clear  that  the  American  company  are  carrying  on  trade  them- 
selves in  London,  and  therefore,  we  think,  must  be  treated  as 
resident  there. 

One  more  point  has  to  be  noticed.  At  common  law  the 
service  of  a  writ  on  a  corporation  aggregate,  which  from  the 
nature  of  the  body  could  not  be  personal,  was  by  serving  it  on 
a  proper  officer,  so  as  to  secure  that  it  came  to  the  knowledge 
of  the  corporation,  and  then  proceeding  by  distress  :  see  1  Tidd's 
Practice,  p.  121,  ed.  of  1828.  The  2  Wm.  4,  c.  39,  s.  18,  and 
15  &  16  Vict  c.  76,  s.  16,  in  &ct  only  re-enact  the  old  law  as  to 
what  should  be  service  on  a  corporation.  The  clerk  or  officer 
must  be  m  the  nature  of  a  head  officer,  whose  knowledge  would 
be  that  of  the  corporation.  We  think  that,  when  once  it  is  es- 
tablished, that  the  corporation  is  to  be  treated  as  resident  in 
England,  the  proper  officer  is  the  officer  at  the  English  branch, 
and  that  it  is  not  necessary  to  serve  the  process  on  the  officer  at 
the  head  office  abroad. 

We  have  been  furnished,  by  the  courtesy  of  Mr.  Horace 
Lloyd,  as  amicus  curiae,  with  the  papers  in  a  case  of  Boberts  v. 
Grcmd  Trunk  By.  of  Gcofwda.  (^)  It  appears  that  the  defendants, 
being  a  Canadian  corporation,  had  a  board  of  directors  who 
acted  for  them  in  England.  The  writ  was  served  on  the  secre- 
tary of  that  board,  and  on  an  affidavit  of  service  judgment  was 
signed.  Orowder,  J.,  at  chambers  stayed  all  proceedings  on 
the  judgment,  on  the  terms  that  the  defendants  should  bring 
money  into  court,  *The  case  was,  therefore,  in  its  cir-  [297 
cximstances  very  similar  to  the  present  The  present  Chief 
Jastice  of  the  Common  Pleas,  on  an  affidavit  of  these  facts,  and 
an  affidavit  of  merits,  obtained  in  the  Exchequer  a  rule  nisi  to 
set  aside  the  judgment.  The  rule  was  made  absolute :  The  de- 
fendants to  appear  in  ten  days.  The  money  to  remain  in  court 
to  abide  the  order  of  the  Court  or  a  judge.  Costs  of  the  appli- 
cation to  be  costs  in  the  cause." 

If  we  could  be  sure  that  this  was  the  judgment  of  the  Court 
pronounced  in  invitos,  it  would  seem  clear  that  the  Court  of 
Exchequer  thought  the  judgment  regular,  and  only  to  be  set 

(')  Not  reported. 
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adde  on  terms,  and  it  would  therefore  be  an  authority  in  £ayor 
of  the  yiew  we  take.  But  we  rather  think  that  the  matter  was 
settled  by  the  agreement  of  counsel,  without  the  Court  being 
called  on  to  pronounce  any  opinion  on  the  eulgect;  and  there- 
fore we  do  not  rely  on  this  as  a  decision. 
The  result  is  that  the  rule  in  the  present  case  must  be  msde 

absolute. 

Buk  abscbite. 

Attorney  for  plaintiff:  G.  K  Thomas. 

Attorneys  for  defendants :  Harper ^  Broody  ^  BattcocL 


Jan.  U,  1872. 

304]  *OoRT  and  another  v.  Patton. 

Law  Bepoxta,  7  Queen'B  Bench,  804. 

Where  onderwritera  have  (aa  by  initialing  a  elip)  made  a  ocmtiaet  of  aflBaiuoe, 
which,  although  invalid  at  law  and  in  eqnity  for  want  of  statntory  leqaintos,  is 
nevertheleaa,  in  practice,  and  according  to  the  naage  of  those  engaged  in  xnariBe 
insurance,  a  complete  and  final  contract  binding  upon  them  in  honor  and  good 
faith  whatever  events  may  subsequently  happen,  the  assured  need  not  commn- 
nicate  to  the  underwiitem  facts  which  afterwards  come  to  his  knowledge  mtto- 
rial  to  the  risk  insured  against ;  and  the  non-diflclosare  of  such  fausts  will  sot 
vitiate  the  policy  of  insuran(%  afterwards  executed. 

Declaration  npon  a  policy  of  assurance,  whereby  the  plaint- 
iflSei,  by  their  agents,  caused  themselves  to  be  insured,  lost  or 
not  lost,  at  and  from  Blythe  to  Port  Said,  upon  any  kind  of 
goods  and  merchandises ;  and  also  upon  the  furniture  of  and  in 
the  ship  Ceylon.  Averments  that  the  defendant  subscribed  the 
policy  for  80/. ;  that  the  goods  were  shipped  and  were  by  tie 
perils  insured  against  wholly  lost. 

Plea :  That  at  the  time  of  the  making  of  the  policy  of  insu- 
rance the  plaintiff  concealed  from  the  defendaiit  a  &ct  then 
known  to  the  plaintiffs,  and  not  known  to  the  defendant,  and 
material  to  the  risk,  that  is  to  say,  that  the  ship,  having  set  sail 
and  departed  on  the  voyage  with  the  goods  on  board,  had  met 
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with  an  accident  and  nusfortnne  whilst  proceeding  on  the 
voyage. 

Replication :  That  before  the  plaintiffs  had  any  knowledge  of 
the  material  iB^cty  th*ey  being  at  a  distance  from  the  defendant, 
by  a  letter  written  by  them  to  their  agent,  instnicted  their  agent 
to  effect  the  insurance,  and  the  plaintiffi  had  no  knowledge  of 
the  material  &ct  nntil  after  the  lapse  of  a  reasonable  time  for 
their  agent  to  agree  with  an  underwriter  or  underwriters  to  in- 
sure the  goods,  and -to  settle  with  him  or  them  the  terms  and 
premium  on  and  for  which  the  insurance  should  be  effected ; 
and  that  in  the  ordinary  course  of  business  their  agent  ought  to 
have  agreed  and  settled  as  aforesaid  before  they,  the  plaintiff, 
knew  of  the  material  &ct;  and  that  before  they  knew  the  &ct, 
the  agent  did  apply  to  the  defendant  as  such  underwriter  to  in- 
sure the  goods,  and  settled  and  arranged  with  the  defendant  the 
terms  and  premium  on  and  for  which  the  defendant  would  in- 
sure the  same ;  and  '^'the  defendant  made  a  parol  agree-  [305 
ment  with  the  agent  to  insure  the  same,  on  those  terms  and  for 
that  premium,  and  became  in  honor,  conscience,  and  good  faith, 
though  not  in  law,  bound  to  subscribe  a  policy  for  insuring  the 
goods  on  those  terms  and  for  that  premium ;  and  that  if  the 
materia]  fi^t,^  and  the  plaintiffii'  knowledge  of  it,  and  premises 
aforesaid,  had  afterwards  been  made  known  to  the  defendant, 
he  would  still  in  honor,  conscience,  and  good  &ith,  have  been 
bound  to  subscribe  and  bind  himself  by  such  a  policy  as  afore- 
Baid ;  and  that  the  policy  in  the  declaration  mentioned,  is  the 
X>olicy  which  the  defendant  was  so  bouqd  to  subscribe  as  afore- 
said ;  and  that  the  plaintiffs,  knowing,  as  the  &ct  was,  that  in 
due  course  of  business  at  the  time  when  they  first  had  know- 
ledge of  the  said  material  £eu^,  either  a  policy  for  insuring  the 
goods  in  pursuance  of  their  instructions  would  be  effected,  or 
that  such  an  agreement  would  be  made  by  some  underwriter  or 
underwriters,  which  would  in  honor,  conscience,  and  good  fsdth, 
bind  him  or  them  to  subscribe  a  policy  for  effecting  the  insur- 
ance, did  in  good  fiiith  abstain  from  communicating  the  material 
fiftct  to  their  agent,  or  to  the  defendant,  which  is  the  concealment 
mentioned. 

Demurrer  and  joinder. 

1871.  Nov.  27.   Waikin  WUiamSj  in  support  of  the  demurrer. 

42 
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By  the  usage  of  nnderwriters  a  slip  is  deemed  to  be  a  moral  ob- 
ligation ;  but  it  does  not  bind  the  parties  at  law  or  in  equity. 
T^e  onl3(  legal  contract  is  a  policy,  and  .that,  in  this  ease,  was 
vitiated  by  the  assured  having  concealed  from  the  underwriter 
a  material  fact  which  it  was  their  duty  to  disclose. 

[Blackbubn,  J.,  referred  to  lonides  v.  Pacific  JnsuroMe  Ob.O0 

That  case  is  primS  facie  adverse ;  but  there  the  underwriters 
had  by  the  general  character  of  their  undertaking  waived  all 
disclosure.  In  Duer  on  Marine  Insurance,  vol.  ii,  p.  410,  par. 
19,  it  is  said,  that  if  a  principal  instructs  an  agent  to  insure  and 
"  subsequently  receives  intelligence  of  a  loss,  or  of  any  event 
that  alters  or  enhances  the  risk  he  desires  to  be  covered,  he 
must  be  prompt  to  convey  the  information,  if  there  is  any  pro- 
bability that  it  will  reach  the  agent  in  time  to  prevent  the  com- 
306]  pletion  or  regulate  the  *terms  of  the  insurance.  His 
omission  to  employ  for  this  purpose  that  due  diligence  which 
the  law  requires,  will  be  deemed  a  fraudulent  and  a  fiEital  con- 
cealment." 

QLusH,  J.  The  American  law  does  not  vitiate  an  unstamped 
slip,  and  that  ma]ces  a  distinction  between  the  doctrines  laid 
down  in  the  text  books  of  that  country  and  our  own.] 

The  effect  of  the  stamp  laws  here  is  that  there  can  be  no  bind- 
ing agreement  until  the  execution  of  a  policy.  In  Mead  v.  DavH- 
son  0  a  policy  executed  after  loss  known  to  both  parties  was  held 
good ;  but  Lord  Denman,  C.  J.,  said  that,  on  authority,  "  and  in- 
deed on  the  plainest  general  principles,  if  the  loss  had  been  known 
to  the  assured  only,  the  policy  would  be  void."  When  J[enos 
V.  Wickham  (*)  was  decided  in  the  House  of  Lords,  the  statutes, 
then  requiring  contracts  of  marine  insurance  to  be  in  writing  and 
stamped,  annulled  contracts  which  were  not  so,  and  the  slip  it- 
self had  no  binding  force ;  and  it  was  only  of  avail  as  a  proposal, 
or  an  order  for  a  complete  contract  or  policy  of  insurance.  30 
Vict.  c.  23,  ss.  7,  9,  still  renders  the  slip  invalid  as  a  contract  (*). 

Q)  Law  Rep.,  6  Q.  B.,  674.  policy ;  and  every  poUcy  shall  egeaif 

O  3  Ad.  &  E.,  808,  808.  the  particular  risks  or  adventure,  the 

O  Law  Rep.,  2  H.  L.,  ^6.  names  of   the   subscribers  or   under* 

{*)  80  Vict.  c.  28,  B.  7 :  "  No  contract  writers,  and  the  sum  or  sums  insured ; 

or  agreement  for  sea  insurance  (other  and  in  case  any  of  the  above-mentioned 

than  such  insurance  as  is  referred  to  in  particulars  shall  be    omitted  in   any 

the  55th  section  of  the  Merchant  Ship-  policy,  such  policy  shall  be  null  and 

ping  Amendment  Act,  1862),  shall  be  void  to  all  intents  and  purposes. ' 

valid,  unless  the  Bame  is exprcfcjsed  iu  a  Se»;t.  0 :  "No  policy  shall  be  pleaded 
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Even  equity  would  not  give  effect  to  such  •  an  instrument : 
Ridgway  v.  Wharton  (*). 

[Blackburn,  J.  But  that  it  is  "  binding  in  honor  and  con- 
science," is  admitted  by  the  demurrer  to  the  replication.] 

Mackenzie  v.  Ooulson  (')  is  directly  in  point,  to  sl^ow  that  the 
slip  cannot  be  looked  at. 

-Btttt,  Q.  C.  {Hugh  Shield  with  him),  contrS.  With  respect  to 
the  course  of  insurance  business  in  America,  '^  By  the  usage  of 
all  the  insurance  companies  in  the  city  of  New  York,  the  appli- 
cation for  insurance  is  made  in  writing.  When  it  is  accepted  and 
the  sum  ^insured,  and  the  rate  of  premium  inserted,  it  is  [307 
signed  by  the  applicant  and  the  president  of  the  company,  and 
constitutes  a  perfect  contract."  And  the  usage  is  similar,  ^^  it 
is  believed,  in  the  other  states  of  the  Union :"  Duer  on  Marine 
Insurance,  vol.  i,  p.  107.  The  passages  already  cited  from  the 
same  work  obviously  refer  to  the  period  before  any  binding  con- 
tract  whatever  is  made.  Here  the  slip  initialed  was  a  contract 
binding  in  honor  and  conscience,  according  to  the  practice  of 
underwriters,  and  nothing  which  subsequently  happened  would 
induce  them  to  decline  to  execute  a  policy ;  therefore  the  plaint- 
iflb  were  exonerated  from  the  necessity  of  disclosing  the  loss. 

[Lush,  J.  There  is  no  averment  of  the  usual  course  of  busi- 
ness in  the  replication.] 

The  slip  is  the  "complete  and  final  contract  between  the 
parties :"  lonides  y. Pacific  Insurance  Co.  (•)  The  earlier  Stamp 
Acts  are  repealed  by  80  Vict  c.  23  (^,  and  by  s.  7,  no  contract  or 
agreement  shall  be  valid  unless  expressed  in  a  policy.  Here  it 
is  expressed  in  a  policy,  which  must  be  treated  as  if  made  on 
the  date  of  the  slip. 

Mbllor,  J.  The  argument  is,  that  when  they  sign  the  slip 
the  parties  contemplate  that  all  has  been  disclosed,  and  that 
time  is  the  time  of  tiie  bargain.] 

Yes.  The  policy  is  often  executed  a  long  time  after  the  agree- 
ment for  it.  In  fact,  insurance  «clubs,  as  a  rule,  never  execute 
a  formal  policy  until  there  is  a  dispute,  and  it  is  necessary  to  do 
80  in  G|f  der  that  an  action  may  be  brought. 

or  given  in  evidence  in  any  conrt,  or  Q)  6  H.  L.  C,  288. 

admitted  in  anj  court  to  be  good  or  O  ^^  ^P> ^  ^^ ^^^ 

available  in  law  or  in  equity,  unleea  O  ^^  Rep.,6  Q.  B.,  at  p.  685. 

duly  stamped."  {*)  Ante,  p.  306,  n.  (3). 
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Waikin  WiUiamSy  in  reply. 

Cur.  ado.  vuH 

Jan.  24.  The  judgment  of  the  Court  (Blackburn^  Mellor,  and 
Lush,  JJ.)  was  delivered  by 

BLAOKBUBNy  J.  The  declaration  in  this  case  is  on  a  mluiiie 
policy  of  insurance.  '  The  plea  is  that,  at  the  time  of  the  making 
of  the  policy,  the  plaintiff  concealed  from  the  defendant  a 
material  &ct,  then  known  to  the  plaintifb  and  not  known  totlie 
defendant  There  is  a  replication  to  this  plea,  to  which  there 
is  a  demurrer,  which  was  argued  in  the  sittings  after  last  Term, 
308]  before  my  Brothers  *Mellor,  Lush,  and  myself,  by  Mr. 
Watkin  Williams,  for  the  defendant,  and  Mr.  Butt,  for  the 
plaintiffi. 

From  the  statements  of  counsel,  we  learned  that  the  replica- 
tion was  intended  to  confess  the  plea,  and  assert,  by  way  of 
avoiding  it,  that  the  plaintifis  had  no  knowledge  of  the  material 
fact  till  after  the  slip  was  initialed ;  and  to  aver,  as  a  &ct,  what 
was  assumed  in  the  judgment  of  this  court  in  lonides  v.  Pa^ 
Irmiranee  Go.  f),  that  "  tiie  slip  is  in  practice  and  according  to 
the  understanding  of  those  engaged  in  marine  insurance  the 
complete  and  final  contract  between  the  parties,  fixing  the  terms 
of  the  insurance  and  the  premium ;  and  neither  party  can,  with- 
out the  assent  of  the  other,  deviate  from  the  terms  thus  agreed 
on  without  a  breach  of  faith  ;^'  though  for  fiscal  purposes  the 
legislature  have  enacted  that  this  contract  shall  not  be  enforce- 
able at  law  or  in  equity.  Some  doiibt  was  entertained  whether 
the  replication  did  really  raise  the  question,  and  leave  was 
offered  to  the  plaintiffi  to  amend  on  the  usual  terms ;  of  which, 
however,  they  declined  to  avail  themselves.  We  think  that  the 
replication,  as  it  stands,  would  be  proved  by  proof  of  the  fects 
which  we  have  just  stated.  The  practice  and  understanding  of 
merchants  is  not  a  matter  of  law,  and  it  is  open  to  the  defendant 
at  the  trial  to  contend,  on  the  traverse  of  this  replication,  that 
the  practice  and  understanding  is  not  such  as  is  averr^ ;  hat 
on  this  demurrer  we  must  take  it  to  be  truly  stated,  and  that 
being  assumed,  the  question  must  be  determined,  whether  tiiM 
excuses  the  concealment  of  a  fact,  which  came  to  the  know- 

(I)  LaiV  Rop.,  6  Q.  B.,  at  pp.  684-5. 


Vol.  Vn.]  HIIiABT  TERM,  XXIV  VIOT.  888 


-•- 


Gory  ▼.  PfttUm.  1872 


ledge  of  the  plaintLffB  after  the  execution  of  the  slip  and  before 
the  policy  was  made. 

Mr.  ^lliams  quoted  authorities  to  ahow^  that  the  assured 
must  use  due  diligence  to  make  his  agents  who  are  negotiating 
a  policy  aware  of  all  material  fiicts  which  freshly  came  to  his 
knowledge  pending  the  negotiation ;  nor  do  we  at  all  question 
this  doctrine. 

On  the  other  hand,  it  is  quite  clear  that  there  is  no  obligation 
to  disclose  any  matter  which  first  comes  to  the  knowledge  of  the 
assured  after  the  policy  is  made.  And  we  cannot  doubt  that, 
if  there  was  a  complete  contract  to  execute  a  policy  enforceable 
in  a  court  of  equity  (which  the  slip  in  America  appears  to  be  : 
1  Duer,  p.  107)  the  court  of  equity  would  compel  the  party  to 
execute  ^e  '^'policy  as  of  the  date  when  he  was  bound  to  [309 
have  executed  it,  notwithstanding  any  intervening  fiEtcts,  on  the 
principle  that  in  equity  the  thing  is  considered  as  done  when  it 
ought  to  have  been  done.  See,  as  to  a  subsequent  fire,  Paine  v. 
MeUer.  Q) 

The  non-disclosure  of  a  fiu^  aft;er  the  policy  was  made  in 
equity,  could  have  no  more  effect  than  a  similar  non-disclosure 
after  it  was  made  in  law.  The  present  is  an  intermediate  case, 
and  the  question  which  must  now  be  determined  seems  to  us 
to  be  whether,  aft^r  the  negotiation  is  complete  and  the  con- 
tract made,  in  &ct  and  in  good  fidth,  and  the  underwriter  is 
under  a  moral  obligation  to  execute  a  formal  policy,  the  assured 
IB  bound  by  good  fidth  to  give  information  to  the  assurer  of  a 
matter  which  would  make  him  aware  that  his  bargain  was  a  bad 
one,  information  which  ought  to  have  no  effect  on  him,  but 
would  expose  him  to  a  temptation  to  break  his  contract,  which, 
as  &r  as  the  law  is  concerned,  he  may  do  with  impunity,  because 
for  fiscal  purposes  the  legislature  has  forbidden  the  court,  either 
of  law  or  equity,  to  enforce  the  contract  To  the  question  thus 
stated  the  answer  seems  obvious,  that  he  is  not  bound  to  lead 
his  neighbor  into  temptation.  Until  lately,  no  question  of  this 
sort  could  be  raised  in  any  court,  for  the  rules  of  evidence  re- 
quired that  the  contract,  being  written,  should  be  proved  by 
the  production  of  the  writing,  the  slip ;  and  Lord  Ellenborough, 
in  Warwick  v.  Slade  (^,  accurately  expressed  the  effect  of  the 
statutes  then  in  force,  when  he  said,  "  The  revenue  laws  forbid 

0)  6  Ves.,  849, 852.  O  3  Camp.,  127. 
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me  to  look  to  what  is  called  the  slip ; ''  aad  such  continTied  to 
be  the  law  down  to  and  after  the  time  when  X^nos  y.  Wickhim  (^) 
was  argaed  in  the  House  of  Lords ;  and  the  judges  who  (on  the 
8th  of  May,  1867)  gave  their  opinions,  in  the  House  of  Lords, 
used  language  showing  that  they  thought  that  the  hiw  was  as 
stated  by  Lord  EUenborough ;  and  so  it  was.  These  passages 
were  quoted  and  relied  on  in  the  argument  before  us.  Bat  in 
that  very  year,  on  the  31st  of  May,  1867,  the  30  Vict  c  28 
received  the  royal  assent.  This  statute  was  not  brought  to  the 
notice  of  James,  V.C.,  in  Mackenzie  v.  Ooids(m.(^  According  to 
the  construction  put  upon  it  by  this  Court,  in  lonides  v.  Pae^ 
310]  Insurance  Oo.  (*),  that  *Act  completely  changed  the  law, 
and  repealed  all  those  Acts  which  had  ordered  that  the  slip 
was  not  so  much  as  to  be  looked  at  in  a  court  of  justice,  putting 
it  on  a  footing  very  similar  to  that  of  an  unsigned  memorandum 
of  a  contract  witMn  the  Statute  of  Frauds,  or  a  lease  for  more 
than  three  years  not  under  seal,  viz.,  that  it  was  void  and  not 
enforceable  at  law  or  in  equity,  but  might  be  given  in  evidence 
wherever,  though  not  valid,  it  was  material. 

It  is  open  to  the  defendant,  in  a  court  of  error,  to  question 
the  accuracy  of  the  reasoning  on  which  the  judgment  in  laniies 
V.  Pacific  Insurance  Oo.  (^)  proceeded,  but  we  think  that,  whilst 
it  stands  unreversed,  it  leads  irresistibly  to  the  conclusion  that 
the  judgment  in  the  present  case  should  be  for  the  plaintifEs. 

Judgment  far  the  PlamUffs.    • 

Attorney  for  plaintiflfe :  J.  MacDvanmd. 
Attorneys  for  defendant :  Ingledeu)^  Inee^  ^  Oreeninffy  for  IngU- 
dew  ^  Incey  Cardiff. 

O  Law  Rep.  2  H.  L.,  206.  O  L»w  Rep.  6  Q.  B.  674. 

O  Law  Rep.  8  Eq.,  868. 
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'^'MoLLBTT  and  others  v.  Bobikson.  [84 

Lftw  Repoxta,  7  Ck)mmon  Pleae,  84. 
Prindpal  and  Agent —  Contract  by  Broken —  Usage  of  Market. 

The  defendant,  a  merchant  in  Liverpool,  employed  the  plaintifb,  tallow-brokers 
in  London,  to  huj  tallow  for  him  in  the  London  market. 

In  an  action  brought  hj  the  plaintiffi  against  the  defendant  to  recover  the  loss 
upon  the  re-sale  of  the  tallow,  which  the  defendant  had  refused  to  accept,  it  was 
proved  "  That  there  exists  an  established  custom  in  the  London  tallow-trade,  for 
brokers,  when  thej  receive  an  order  from  a  principal  for  the  purchase  of  tallow 
to  make  a  contract  or  contracts  in  their  own  names  without  disclosing  their  prin- 
cipals, and  also  to  make  such  contracts' either  for  the  specific  quantity  of  tallow 
BO  ordered,  or  to  include  such  order  with  others  they  may  have  received  in  a 
contract  for  the  entire  quantity,  or  in  any  quantities,  at  their  convenience,  at  the 
same  time  exchanging  bought  and  sold  notes  with  the  selling  brokers,  and  passing 
to  their  principals  a  bought-note  for  the  specific  quantity  ordered  by  them ;  and 
that,  when  a  broker  so  purchases  in  his  own  name,  he  is  personally  bound  by  the 
contract ;  and  that,  on  the  usual  settling  days,  the  brokers  balance  biatween  them- 
selves the  purchases  and  sales  so  made,  and  make  or  receive  deliveries  to  or  from 
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their  prindpaU,  as  the  cue  may  be,  or,  if  their  prindiMhlB  refoae  to  aooept  or 
deliver,  t^en  to  sell  or  buy  agidiurt  them,  as  the  case  may  be,  and  charge  them 
with  the  lose,  if  any,  or,  if  delivery  is  not  required  on  either  mde,  then  any  differ- 
ence which  may  arise  from  a  rise  or  fall  in  the  market  ia  paid  by  the  one  to  the 
other." 

All  the  dealings  between  the  plaintifib  and  the  defendant  were  carried  out  in 
accordance  with  the  above  custom,  which,  however,  does  not  exist  in  liverpool, 
and  was  unknown  to  the  defendant : — 

Sdd,  by  Kelly,  C.6.,  Channell,  6.,  and  Blackburn,  J.,  that  the  employment  of 
the  plaintifls  by  l^e  defendant  was  an  employment  to  buy  aecozding  to  the  nBtgea 
of  the  London  tallow-market,  and  that  the  defendant  was  bound  by  those  nsagei, 
notwithstanding  he  was  ignorant  of  their  existence. 

MM,  by  Mellor  and  Hannen,  JJ.,  and  Cleasby,  6.,  that  the  plaintiflw,  hATiog 
been  employed  as  brokers  to  make  the  contract  for  the  defendant,  and  hATing 
professed  to  act  as  brokers,  and  charged  brokerage  for  their  services  as  sachf 
were  not  entitled,  as  against  a  person  unconnected  with  the  London  tallow-market 
and  ignorant  of  its  usages,  to  set  up  a  custom  or  usage  that  they  should  fill  a 
different  character,  and  become  themselves  ]E>rincipals  in  the  transaction  initead 
of  brokers. 

Appeal  by  the  defendant  against  the  decision  of  the  Conrt 
of  Common  Pleas  in  discharging  a  rule  to  set  aside  a  verdict 
found  for  the  plaintifi  and  to  enter  a  nonsuit. 
85]  *The  pleadings  are  sufficiently  set  out  in  the  report  of  the 
case  in  the  court  below.  Q)  The  material  parts  of  the  appeal 
case  were  as  follows : — 

6.  The  plaintiflfe  are  sworn  brokers  carrying  on  business  in 
the  city  of  London  under  the  firm  of  Mollett,Bull,  &  Unsworih, 
and  the  defendant  is  a  merchant  at  Liverpool.  The  plaintiff 
and  the  defendant  had  previously  to  the  traasactions  in  question 
in  this  cause  had  several  deaUngs  together  in  the  buying  and 
selling  of  tallow. 

7.  On  the  2d  of  April,  1869,  the  defendant  met  the  plaintiff 
Unsworth  at  Liverpool,  and  gave  him  an  order  to  buy  for  him 
60  tons  of  tallow,  June  delivery,  at  46^.  6<i,  and  the  same  day 
Unsworth  telegraphed  to  his  firm  in  London  to  execute  the 
order. 

8.  On  the  same  day,  the  plaintifib,  after  the  receipt  of  the 
telegram  in  London,  wrote  and  sent  to  the  defendfmt  the  follow- 
ing letter  and  bought-note  : — 

Q  Law  Rep.,  5  C.  P.,  646. 
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«  London,  2d  April,  1869. 

*'  Sir,  —  We  have  received  n  message  to  buy  for  yont  account 
50  tons  tallow,  June  delivery,  at  469.  6d,  and  which  we  sue- 
ceeded  in  doing,  since  when  our  market  has  fiirther  improved, 
and  we  close  46^.  6d,  @  46«.  9d.  for  April,  June  47^.,  nearest 
price  June  465.  for  October,  December." 

"  London,  2d  April,  1869. 
"  C.  J.  Robinson,  Esq.  — TVe  have  this  day  bought  for  your 
account  60  tons  nett,  in  casks  of  St.  Petersburg  first  sort  yellow 
candle  tallow,  new,  and  of  the  brack  of  1868-9,  at  46^.  6d,  per 
cwt.  &c.,  Ac. 

(Signed)    "  Mollett,  Bull,  t  Unsworth,  sworn  brokers.'* 

9.  On  the  28th  of  April,  the  defendant  sent  a  further  order  by 
telegram  from  Liverpool  to  the  plaintifis  in  London,  as  follows, — 
"  Messrs.  Mollett,  Bull,  &  Unsworth,  London.  Buy  200  tons 
tallow  for  June,  best  terms  :'*  and  on  the  same  day  the  defend- 
ant confirmed  this  telegram  by  the  following  letter  addressed 
to  the  *plaintiff8,  —  "I  sent  you  a  telegram  this  afternoon  [86 
to  buy  200  tons  tallow  for  June  on  best  terms,  which  I  now 
confirm  :  100  tons  are  for  myself,  and  100  for  a  fiiend  of  mine ; 
but  book  them  all  to  me  or  my  firm." 

10.  On  the  same  day,  and  in  reply  to  this  telegram,  the  plaint- 
iffi  wrote  to  the  defendant  a  letter  inclosing  a  bought-note,  as 
follows :  —  * 

"  London,  28th  April,  1869. 

"  Dear  Sir,  —  We  thank  you  for  your  telegram  of  to-day,  to 
buy  200  tons  tallow  for  June  on  best  terms.  Our  market  opened 
very  good,  and  soon  445.  Sd.  was  paid  for  April,  and  445.  6d.  for 
June ;  but,  just  before  going  on  'Change,  we  received  your 
message,  and,  as  there  was  a  temporary  dullness,  we  fortunately 
succeeded  in  picking  up  your  200  tons  at  44^.  8d,j  and  now  have 
much  pleasure  in  inclosing  contract." 

"  London,  28th  April,  1869. 
"  0.  J.  Robinson,  Esq. — We  have  this  day  bought  tor  your 
account  200  tons  nett  in  casks  of  St.  Petersburg  first  sort  yellow 
candle  tallow,  new,  and  of  the  brack  of  1868-9,  at  445.  8d.  per 
cwt.,  Ac,  &c. 

(Signed)    "  Mollett,  Bu  11,  &Unsworth,  sworn  brokers.'* 
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11.  Upon  the  receipt  of  the  above-mentioued  orders  from  the 
defendant,  the  plaintiSB  made  purchases  of  tallow  from  other 
brokers  in  the  trade,  in  the  manner  hereinafter  described. 

12.  On  receiving  the  defendant's  order  of  the  2d  of  April,  the 
plaintiffs  entered  into  a  contract  with  one  W.  Sharman,  a  Hussia 
broker  trading  under  the  firm  of  W.  W,  Simpson  A;  Co.,  for  the 
purchase  of  150  tons  of  tallow,  intending  to  appropriate  50  out 
of  these  150  tons  to  the  defendant's  order,  and  100  to  another 
order  which  the  plainti&  had  received  from  another  person; 
and  the  plainti£&  made  out  and  sent  to  Simpson  &  Co.,  a  sold- 
note,  and  received  from  them  abought-note,  in  respect  of  these 
150  tons,  of  which  the  following  are  copies : — 

"  London,  2d  April,  1869. 

"  Messrs.  W.  "W.  Simpson  &  Co. 

"  We  have  this  day  sold  for  your  account  150  tons  nett  in 
87]  casks  *of  St  Petersburg  first  sort  yellow  candle  tallow,  new, 
and  of  the  brack  of  1868-9,  at  46^.  6d.  per  cwt.,  Ac.,  &c. 

(Signed)    "  Mollett,  Bull,  &  TJnsworth,  sworn  brokers." 

"  Brokerage,  J  per  cent." 

"  Bought  for  account  Messrs.  Mollett,  Bull,  &  tJnsworih,  150 

tons  nett  in  casks  of  St.  Petersburg  first  sort  yellow  candle 

tallow,  new,  and  of  the  brack  of  1868-9,  at  465.  6d.  per  cwt, 

&c.,  &c. 

(Signed)    "  W.  W.  Simpson  A;  Co." 

"  Commission,  J  per  cent." 

13.  On  receiving  the  defendant's  second  order,  of  the  28th 
of  April,  the  plaintifis  entered  into  a  contract  with  Messrs. 
Bayner  &  Co.  for  the  purchase  of  200  tons  of  tallow,  and  into  a 
contract  with  Simpson  &  Co.  for  the  purchase  of  150  tons  of 
tallow,  intending  to  appropriate  to  the  defendant's  second  order 
the  150  tons  and  50  tons  out  of  the  200  tons ;  and  on  the  28th 
of  April  bought  and  sold  notes  (in  the  same  form  as  those  above 
set  out)  were  passed  between  the  plainti£%  and  Bayner  &  Co. 
and  Simpson  &  Co. 

14.  Settlements  of  transactions  in  tallow  are  usually  made  in 
London  in  the  months  of  April,  May,  and  June,  respectively; 
and  on  the  May  settlement  Sharman,  trading  under  the  firm  of 
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"W.  W.  Simpson  k  Co.,  failed,  and  was  unable  to  meet  his  en- 
gagements. Thereupon,  the  plaintifis  and  Simpson  &  Co., 
having  many  transactions  together  outstanding  in  respect  of 
the  sale  and  purchase  of  tallow,  balanced  and  settled  an  account 
thereof,  wherein  the  quantity  of  tallow  sold  was  set  off  against 
the  quantity  of  tallow  purchased  by  the  plaintiffs  on  account  of 
Simpson  t  Co.,  whereby  it  appeared  that  the  plainti£&  had  sold 
between  100  and  200  tons  more  than  they  had  purchased  on  ac- 
count of.Simpson  &  Co. 

16.  On  the  31st  of  May  and  1st  of  June,  the  plaintifi  sent 
the  defendant  letters  inclosing  respectively  notices  that  they 
were  ready  to  deliver  117  casks  or  50  tons  of  tallow  in  accord- 
ance with  the  defendant's  order  of  the  2d  of  April,  1869,  and  to 
deliver  175  casks  or  75  tons  in  part  fulfillment  of  the  defend- 
ant's order  of  the  28th  of  April. 

'*'18.  On  the  8th  of  June  the  plainti£&  sent  the  defendant  [88 
a  letter  inclosing  a  jiotice  that  they  were  teady  to  deliver  170 
casks  or  75  tons  more  tallow  in  further  fulfillment  of  the  de- 
fendant's order  of  the  28th  of  April.  Inclosed  were  two  invoices, 
one,  dated  the  7th  of  June,  in  respect  of  the  above  175  casks  of 
tallow,  and  the  other,  dated  the  8th  of  June,  in  respect  of  the 
117  casks. 

19.  On  the  9th  of  June,  the  defendant  acknowledged  the  re- 
ceipt of  that  letter  and  the  inclosures. 

20.  On  the  11th  of  June  the  plainti&  wrote  to  the  defendant 
a  letter,  inclosing  an  invoice  in  respect  of  the  170  c^sks  of 
tallow. 

21.  On  the  14th  of  June  the  plaintiffs  sent  a  letter  to  the  de- 
fendant, informing  him  as  to  the  state  and  prospects  of  the  tal- 
low-market, and  suggesting  a  remittance  for  the  prompt  payable 
the  following  day. 

22.  The  defendant,  having*before  the  15th  of  June  ascertained 
that  Simpson  k  Co.  had  failed  and  had  not  themselves  tendered 
the  tallow,  gave  notice  to  the  plaintifis  that  he  would  not  accept 
the  tallow. 

23.  On  the  15th  of  June  the  plaintifiEs  sold  out  the  117  and 
175  casks,  together  making  '292  cask§  or  125  tons  of  tallow 
against  the  defendant,  and  sent  him  a  letter  inclosing  a  contract 
o '  sale,  an  invoice,  and  balance-account  in  respect  thereof. 

26.  On  the  22d  of  June  the  plaii^tiffs,  having  sold  out  the 
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last-mentioned  parcel  of  170  casks  or  75  tons  of  tallow  against 
the  defendant,  sent  him  a  letter  inclosing  a  contract  of  sale  in 
respect  thereof  and  a  notice  that  they  were  ready  to  ddiver  115 
casks  or  50  tons  of  tallow  to  complete  the  defendant's  order  of 
the  28th  of  April.  On  the  following  day  the  plaintiffi  sent  the 
defendant  a  letter  inclosing  an  invoice  and  balance-account  in 
respect  of  the  170  casks. 

27.  On  the  8d  of  July,  1869,  the  plaintifiEs  sent  the  defendant 
a  letter  inclosing  an  invoice  in  respect  of  the  last-mentioned 
parc|l  of  115  casks  or  50  tons;  and  on  the  6th,  the  defendant 
not  accepting  it,  the  plaintifis  sold  out  the  same  against  the  de- 
fendant, and  sent  him  a  letter  inclosing  a  contract  of  sale  and 
invoice  in  respect  thereof,  and  an  account  showing  a  balance  of 
89]  8621.  4s.  6d.  in  favor  '^'of  the  plaintiffi  against  the  defendant 
in  respect  of  the  above  mentioned  transactions  in  tallow. 

28.  The  tallow  which  the  plaintiff  gave  the  defendant  notice 
as  aforesaid  that  tlfty  were  ready  to  deliver  was  purdiased  by 
the  plaintiffs,  as  to  50  tons  thereof  from  Brown  &  Co.,  on  the 
17th  of  March,  1869,  as  to  30  tons  more  from  Bayner  &  Co.,  on 
the  26th  and  28th  of  April,  as  to  25  tons  from  Vaughan  Smith 
&  Co.,  on  the  4th  of  May,  and  as  to  125  tone,  residue  thereof, 
from  Stenhouse  on  the  28th  of  May.  The  defendant  admitted 
that  the  tallow  so  tendered  by  the  plaintiffs  was  itself  in  all 
respects  in  accordance  with  the  contracts  alleged  by  the  plaint- 
iffs to  have  been  made  between  them  and  the  defendant  as 
aforesaid. 

29.  At  the  trial  it  was  proved  that  there  exists  an  established 
custom  in  the  London  tallow-trade,  for  brokers,  when  they 
receive  an  order  from  a  principal  for  the  purchase  of  tallow  to 
make  a  contract  or  contracts  in  their  own  names  without  dis- 
closing their  principals,  and  also  to  make  such  contracts  either 
for  the  specific  quantity  of  tallow  so  ordered,  or  to  include  sach 
order  with  others  they  may  have  received  in  a  contract  for  the  t 
^ntire  quantity,  or  in  any  quantities,  at  their  convenience,  at 
the  same  time  exchanging  bought  and  sold  notes  with  the  sell- 
ing brokers  as  above  described  in  the  present  case,  and  passing 
to  their  principals  a  bought-note  for  the  specific  quantity  ordered 
^y  ttiem,  as  before  described  in  this  case ;  and  that,  when  a 
oroker  so  purchases  in  his  own  name,  he  is  personally  bound 
T)y  the  contract ;  and  that,  on  the  usual  settling  days,  the  bro- 
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kers'  balance  between  themselves  the  purchases  and  sales  so 
made,  and  make  or  receive  deliveries  to  or  from  their  principals, 
as  the  case  may  be,  or,  if  their  principals  refuse  to  accept  or 
deliver,  then  to  sell  or  buy  against  them,  as  the  case  may  be,. 
and  charge  them  with  the  loss,  if  any,  or,  if  delivery  is  not  re- 
quired on  either  side,  then  any  di^Terence  which  may  arise  from. 
a  rise  or  fall  in  the  %iarket  is  paid  by  the  one  to  the  other. 
This  custom  does  not  exist  at  Liverpool,  and  was  unknown  to 
the  defendant  The  whole  of  the  transactions  and  dealings  in 
the  present  case  were  carried  out  in  accordance  with  this  custom. 

80.  A  verdict  was  taken  for  the  plaintiflfe  by  consent  for  *S62L 
4s.  5d,  subject  to  leave  reserved  to  the  defendant  to  move  [90 
to  enter  a  nonsuit  or  a  verdict,  the  Court  to  be  at  liberty  to 
draw  inferences  and  to  amend  the  pleadings,  if  necessarj^  on 
such  terms  as  the  Court  should  think  fit 

31,  32.  A  rule  nisi  was  accordingly  obtained  in  Hilary  Term, 
1870,  against  which  cause  was  shown  in  Trinity  Term ;  and  the 
Court,  after  time  taken  to  consider,  on  the  14th  of  July,  1870, 
discharged  the  rule,  Bovill,  C.J.  ,  and  Montague  Smith,  J., 
holding  that  the  defendant  was  bound  by  the  usage  of  the  Lou- 
don tallow-market,  notwithstanding  he  was  ignorant  of  its 
existence.;  and  Willes  and  Keating,  JJ.,  holding  that,  although 
a  usage  of  the  particular  market  may  control  the  mode  of  per- 
forming a  contract  therein,  it  cannot  change  its  intrinsic  cha- 
racter, and  that,  as  the  authority  given  by  the  defendant  to  the 
plainti£&  was  to  buy  for  him  as  brokers,  and  not  to  sell  to  him 
as  principals,  the  defendant  was  not  bound  to  accept  the  tallow.(^) 

Various  letters  which  had  passed  between  the  plaintiff  and 
defendant  were  set  out  in  the  appendix  to  the  case.  The  sub- 
stance of  these,  so  fieur  as  they  are  material,  sufficiently  appears 
in  the  judgment  of  Cleasby,  B.,  post,  p.  96. 

1871.  Nov.  30,  Dec.  1.  Cohen  {Sir  John  Karslakcy  §.C.,  with 
him),  for  the  appellant  (the  defendant  below).  The  plaintiffs^ 
in  buying  for  ttie  defendant,  professed  to  act  as  "  brokers," 
and  charged  him  with  ^^  brokerage."  The  defendant  dealt  with 
them  in  ♦their  capacity  of  brokers,  knowing  nothing  of  the 
usage  of  the  London  tallow  trade,  and  was  entitled  to  have  some 

0)  Law  Bep.  6  C.  P.,  646. 
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one  responsible  to  him  as  seller  other  than  the  plaintiff, 
between  whom  and  himself  there  was  privity,  and  to  whom  he 
was  to  look  for  the  performance  of  the  contract.    If  it  were 
competent  to  the  plaintifi  to  deal  as  they  have  done  here,  the 
consequence  would  be  that  the  defendant's  remedy  upon  the 
contract  would  be  altogether  ^lost  in  the  event  of  the  brokers 
proving  insolvent.    A  broker  is  a  person  employed  to  exerciac 
his  judgment  and  discretion  in  dealing  for  a  principal,  and  one 
in  whom  confidence  is  reposed.    He  cannot  delegate  his  *trast 
91]  to  another.    No  custom  can  sanction  a  course  of  dealing 
which  altogether  ignores  his  fiduciary  character,  and  directly 
affecting  the  legal  relation  between  the  principal  and  the  broker: 
Mall  V.  Janscn  (*) ;  Salomons  v.  Pender  (*) ;  Bostock  v.  Jardme  (^ ; 
Sharman  v.  Brandt.  (*)    It  may  be  said  that  one  who  chooses  to 
deal  in  a  particular  market  is  impliedly  bound  by  all  the  usages 
of  that  market     That,  however,  is  answered  by  the  remark  of 
Willes,  J.,' in  the  court  below  (*),  "  that  a  custom  of  trade  may 
control  the  mode  of  performance  of  a  contract,  but  cannot  change 
its  intrinsic  character."    The  learned  judge  goes  on  to  say ;  "  It " 
i.e.  the  custom, ''  may  regulate  as  extrinsic  what  is  done  in  the 
.market,  where  the  contract  does  not  provide  otherwise.    It 
cannot  overrule  what  is  agreed  upon  between  the  parties, 
whether  intrinsic  or  extrinsic.    The  agent  may  perform  the  busi- 
ness he  is  engaged'for  according  to  the  usages  of  the  market  in 
matters  of  detail,  although  the  principal  be  unaware  of  such 
tisage ;  because  every  authority  to  do  a  thing,  not  specifying 
the  way,  implies  authority  to  do  it  in  a  reasonable  way,  which 
the  usual  way  prima  facie  is.    But  no  usage  unknown  to  the 
principal  can  justify  a  broker  in  converting  himself  into  a  prin- 
cipal seller." 

Wathm  WUliams{Sir  Q.  Bonynum,  §.C.,  with  him),  contra. 
The  plaintiffs  having  been  employed  by  the  defendant  to  buy 
tallow  for  him  in  the  London  market,  and  having  bought  tallow 
within  the  limits  prescribed  by  the  defendant's  orders,  in  a 
manner  which  is  found  to  be  in  accordance  with  the  usages  of 
the  particular  trade,  are  entitled  to  be  indemnified  against  loss. 
The  only  objection  which  can  be  suggested  to  the  course  pur- 

08H.&C.,639;34L.J.(Ex.),95.  O  Law  Rep.  6  Q,  B.,  720. 

(•)  Law  Bep.  5  C.  P.,  at  p.  656. 
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sued  by  the  plaintifis  is,  that  there  were  no  separate  and  specific 
contracts  for  the  exact  quantities  of  tallow  ordered.  But  it  is. 
found  that  the  dealings  were  in  precise  accordance  with  the 
usage  as  stated  in  the  29th  paragraph  of  the  case.  There  is 
nothing  in  this  that  is  at  all  inconsistent  with  the  plaintiffs' 
character  of  brokers.  It  is  nothing  more  than  occurs  every 
day  where  a  merchant  abroad  buys  goods  of  several  persons, 
92J  shipping  tibem  to  his  correspondent  in  this  country,  *and 
charging  a  coiamission  on  the  price  paid.  It  could  not  matter 
to  the  defendant  how  or  from  whom  the  tallow  was  obtained, 
provided  he  gets  delivery  of  that  which  he  instructed  the  brokers 
to  purchase.  The  only  real  question  in  the  case  is,  whether  one 
who  does  not  know  of  the  existence  of  the  custom  can  be  bound 
by  it  .There  are,  however,  numerous  authorities  to  show  that, 
where  a  man  employs  a  broker  to  deal  for  him  in  a  particular 
market,  he  impliedly  gives  him  authority  to  deal  according  tm 
the  usage  of  that  market,  and  is  bound  to  indemnify  him  against 
any  loss  which  may  accrue  to  him  from  such  dealing ;  and  ignor- 
ance of  the  pustom  affords  no  excuse :  SuUon  v.  Taiham  (^) 
Bayliffe  v.  BnUerworih.  (^)  The  point  now  before  the  Court  was 
not  raised  in  Bostock  v.  Jardine.  (')  There  is,  it  is  true,  a  dictum 
of  Pollock,  C.B.,  which  has  some  bearing  on  it ;  but  no  reasons 
are  given.  The  judgments  of  BoviU,  C.J.,  and  Montague 
Smith,  J.,  in  the  court  below  are  clearly  in  accordance  with  all 
tiie  authorities,  and  must  prevail. 

Cbherij  in  reply,  referred  to  the  following  authorities : — Bay- 

Uffe  V.  Butierworth  (•)  SaiUm  v.  Taiham  Q) ;  Sweeting  v.  Pearce  (*) ;. 

Jenkins  v.  HvJtchinsan  (•);  Schmaltz  v.  Avery  (•);  Hwmfrey  v. 

^JMe  (^) ;  Colkn  v.  Wright  (*) ;  Bostock  v.  Jardine  (*) ;  Blackburn's 

Contract  of  Sale,  p.  81. 

Cur.  adv.  vuU. 

Feb.  12.  The  Court  being  divided  in  opinion,  the  following, 
judgments  were  delivered : — 

(»)  10  Ad.  &  B.,  27.  C)  16  Q.  B.,  656 ;  20  L.  J.  (Q,B.),  228. 

O  1  Ex,  425 ;  17  L.  J.  (Ex.),  78.  .      O  7  E.  &  B.,  266 ;  B.  B.  &  E.  1004 ;  80 

(•)  8  H.  &  C.  700 ;  84  L.  J.  (Ex.),  142.  •  L.  J.  (Q.B.),  187 ;  27  L.  J.  (Q.B.),  890. 
09C.B.  (N.S.),584;  80  L.  J.  (C.P.),   O^B.  &B.,801;  8  E.&B.,647;26L. 

109.  J.  (Q.B.),  147 ;  27  L.  J.  (QJ.),  215. 
C)  18  Q.  B.  744 1 18  L.  J.  (Q.B.),  274. 
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Cleasby,  B,  In  this  case  the  plaintifis  seek  to  recover  upon 
an  alleged  liability  of  the  defendant  to  indemnify  them  against 
certain  losses  which  the  plaintifb  were  compelled  to  maker  good, 
npon  two  contracts  for  the  purchase  of  50  tons  of  tallow  and 
200  tons  of  tallow. 

93]  '^It  was  not  denied  that  the  defendant  became  liable  to 
indemnify  the  plaintifGs  against  those  losses,  if  the  contracts 
were  entered  into  for  the  defendant  and  according  to  his  in- 
structions :  but  the  defendant  alleges  that  no  contract  was  en- 
tered into  on  his  behalf  so  as  to  make  him  liaj^le. 

The  plaintiffs  were  tallow-brokers  in  the  City  of  London,  and 
the  defendant  was  a  merchant  at  Liverpool.  It  will  be  snfS- 
cient,  in  what  follows,  to  treat  the  case  as  if  there  was  only  one 
contract,  for  60  ton3,  as  there  is  no  distinction  between  them. 

.  On  the  2d  of  April,  1869,  the  defendant  instracted  the  plaint- 
iffi  to  purchase  for  Mm  50  tons  of  tallow.  There  is  no  doubt 
that  the  plaintiffs  were  employed  to  make  this  contract  as 
brokers.  This  appears  firom  all  the  correspondence,  as  well  as 
from  brokerage  being  charged.  It  must  also  be  taken  that  the 
contract  was  to  be  made  on  the  London  tallow-market,  so  as  to 
be  subject  to  the  regulations  or  usages  of  that  market  relating 
to  such  a  contract.  The  plaintiff,  upon  receiving  the  instruc- 
tions of  the  defendant,  made  a  contract  with  certain  brokers, 
Simpson  &  Co.,  for  the  purchase  of  150  tons  of  tallow,  intend- 
ing as  stated  in  par.  12  of  the  case,  to  appropriate  50  <^  the  150 
to  the  defendant's  order,  and  the  remaining  100>  to  aaother 
order. 

It  was  customary  on  the  tallow-market  for  brokers  acting  for 
several  buyers  at  the  same  price  to  make  one  contract  fbr  the , 
amount  of  all  the  purchases.  The  plain  tijSb  forwarded  to  the  de- 
fendant a  regular  bought-note  of  the  50  tons,  and  to  Simpson 
&  Co.  a  sold-note  for  the  150  tons.  The  defendant  refused  to 
accept  the  50  tons  at  the  time  for  delivery,  and  the  plaintiffs 
were  obliged  to  pay  Simpson  &  Co.  the  difference  of  price. 

The  alleged  custom  of  the  tallow-trade  as  to  the  performance 
of  the  contract  will  be  considered  hereafter,  and  also  its  bearing 
npon  the  effect  of  the  contract  made  by  the  brokers.  But  a 
question  was  argued  before  us,  whether  the  manner  in  which 
tlie  plaintiffs  had  made  the  contract  with  Simpson  &  Co.  (join- 
ing in  it  the  defendant's  order  with  that  of  another  person)  was 
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not  such  a  departure  from  their  duty  as  brokers,  and  so  much 
at  variance  with  the  defendant's  instructions,  as  to  make  the 
contract  in  no  sense  the  defendant's  contract,  and  so  the  de- 
fendant not  responsible.  In  '^'the  absence  of  any  usage,  [94 
this  would  be  so.*  The  duty  of  the  brokcar  in  general  is 
clear.  He  is  to  make  a  contract  for  the  principal  with  another 
person ;  and  there  is  no  such  contract,  unless  there  ia  some 
other  person  who  has  entered  into  the  same  contract.  But  in 
the  present  c^e  it  is  -said  the  contract  is  made  in  the  manner 
customary  on  the  tallow-market 

Kow,  it  is  not  disputed  that,  if  a  person  authorizes  another  to 
bargain  for  him  on  a  particular  market,  he  authorizes  him  to. 
contract  in  the  manner  usual  there,  provided  the  usage  is  not 
of  such  a  nature  as  to  alter  the  employment  A  person  who 
holds  himself  out  to  act  as  a  broker,  and  charges  a  brokerage, 
cannot  set  up,  as  against  a  person  unconnected  with  the  market, 
and  ignorant  of  its  usages,  a  usage  that  he  should  fill  a  difierent 
character  from  that  of  broker ;  but,  as  to  the  form  and  mode  of 
making  the  contract,  and  as  to  the  mode  of  performing  the  con- 
tract when  made,  the  authorities  show  that  the  usage  is  bind- 
ing. In  the  present  case,  the  question  is,  whether  the  contract 
made  with  Simpson  &  Co.  for  160  tons  can,  taking  the  usage 
into  account,  operate  as  a  contract  made  on  behalf  of  the  de- 
fendant, who  had  only  ordered  60  tons  to  be  bought.  It  rather 
appears  to  me  that  the  objection  is  more  to  the  form  and  mode 
of  contracting  than  to  the  substance. 

If  the  plaintiff,  as  soon  aa  the  contract  with  Simpson  &  Co. 
was  made,  had  (as  it  is  said  they  intended  to  do)  really  appro- 
priated 60  tons  of  it  to  the  defendant,  and  that  contract  had  con- 
tinued in  force  until  the  time  for  performance,  the  defendant 
"^ould  have  been  entitled  to  the  benefit  of  that  appropriation, 
and  would  have  been  entitled  (supposing  the  usage  did  not 
make  it  a  distributable  contract  among  the  purchasers,  so  as  to 
entitle  each  to  sue  in  his  own  name),  to  sue  in  the  name  of  the 
plaintifis,  and  recover  damages.  There  is  an  apparent  diffi- 
calty  in  doing  so,  because  the  other  persons  to  whom  the  resi- 
due of  the  160  tons  was  appropriated  would  also  be  entitled  to 
sue.  But  I  think  the  difficulty  is  not  a  real  one,  because  the 
usage  is  known  to  and  binds  Simpson  &  Co.,  and,  although 
they  only  make  one  contract  with  the  plaintiff,  they  know  that 
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the  plainti£b  may  be  oontracting  for  Beveral  principals,  and 
9S]  assent  to  that  being  done.  And  it  would  follow  *that  the 
principals  would  be  entitled  to  all  the  benefits  of  the  contract, 
and  therefore  entitled  to  put  it  in  suit  by  a  special  declaration 
showing  the  usage,  and  who  each  pkuntifT  was,  and  how  he  was 
entitled  to  sue  upon  the  contract  The  case  put  is  quite  a  hypo- 
thetical one ;  because  the  usage  does  not  stop  where  I  have 
stopped ;  but,  if  it  did,  and  each  contract  of  sale  remained  in 
force  until  the  time  of  performance  for  the  benefit  of  each  buyer, 
I  should  be  disposed  to  say  the  buyer  could  not  get  rid  of  the^ 
consequence  of  the  contract  because  other  buyers  had  been  in- 
cluded in  the  same  contract 

But,  though  I  should  hesitate  in  coming  to  the  conclusion 
that,  because  the  contract  with  Simpson  k  Co.,  was  made  in  the 
form  and  manner  stated,  there  was  no  contract  between  Simp-* 
son  k  Co.  and  the  defendant,  yet  it  appears  to  me  that,  when 
the  whole  usage  is  examined,  by  virtue  of  which  there  is  ssdd 
to  be  such  a  contract,  it  will  appear  that  there  really  never  was 
any  contract  at  all  by  which  the  defendant  and  Simpson  k  Co. 
.  were  intended  to  be  mutually  bound,  and  that  the  alleged  con- 
tract with  Simpson  k  Co.  is  a  mere  form  by  which  the  plaintiffi, 
though  apparently  acting  as  brokers,  are  enabled  to  be  the  real 
sellers. 

,  It  is  said  in  par.  12  of  the  case,  that,  at  the  time  when  liie 
contract  for  150  tons  with  Simpson  k  Co.  was  entered  into,  the 
plaintifi^  intended  to  appropriate  50  tons  to  the  defendant's  con- 
tract But  this  expression  of  intention,  if  it  has  any  meaning, 
cannot  signify  a  real  appropriation ;  because  the  transaction  was 
governed  by  the  usage  stated  in  par.  29 ;  and  this  (which  was 
acted  upon  afterwards)  shows  that  the  purchase  from  Simpson 
k  Co.  was  not  intended  to  be  appropriated  to  this  any  more  than 
to  any  other  contract  It  was  only  to  form  an  item  in  a  tallow 
account  between  Simpson  k  Co.  and  the  plaintiff.  If,  before 
the  time  when  this  contract  was  made,  the  plaintiffi  had  con- 
tracted to  sell  Simpson  k  Co.,  150  tons,  according  to  the  usage 
the  two  contracts  would  have  balanced  each  otiier,  and  neith^ 
could  have  called  for  any  delivery.  And  so  if,  after  the  con- 
tract for  the  150  tons  was  made,  the  price  had  immediately  risen, 
and  the  plaintiffs  had  afterwards  made  another  contract  to  sell 
Simpson  k  Co.  150  tons  at  an  advance  of  3d.  a  cwt,  the  pre- 
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tended  sale  by  Simpson  &  Co.  to  the  plaintiffi  would  have  been 
in  effect  cancelled ;  and  all  that  *woald  have  resulted  from  [96 
it  would  have  been  the  plainti^ST's  brokerage  and  the  profit  of 
3d.  a  cwt ;  and,  when  the  time  for  delivery  came,  the  plaintifl^ 
would  have  had  to  find  the  60  tons  to  deliver  to  tJie  defendant. 

In  reality,  the  custom  stated  in  par.  29  shows  concluBively 
that  it  was  never  intended  that  the  contract  with  Simpson  & 
Co.  should  be  performed  by  them  for  the  benefit  of  the  defend- 
ant, and  it  cannot  therefore  in  any  reasonable  sense  be  considered 
a  contract  entered  into  for  his  benefit. 

In  the  present  case  it  appears  from  par.  28  that  the  plaintiffs 
were  then^selves  purchasing  tallow  towards  the  end  of  May,  for 
the  purpose  of  perfomung  the  contracts  made  with  the  defend- 
ant :  and  the  result  of  the  custom  and  course  of  dealing  is  tiiis, 
that,  when  the  time  for  delivery  arrives,  the  interests  of  the 
broker  and  the*  principal  are  directly  opposed, —  the  interest  of 
the  principal  is  that  he  should  be  able  to  sell  at  as  high  a  price 
Si&  possible ;  the  interest  of  the  broker,  that  he  should  be  able 
to  buy  at  as  low  a  price  as  possible.  In  short,  the  proper 
character  of  broker  is  entirely  lost,  as  it  appears  to  me,  in  such 
a  transaction.  And,  when  I  say  that  the  character  of  broker 
is  lost  in  such  a  transaction,  I  feel  justified  in  adding  that  it  is 
lost  by  the  application  of  a  custom  which  has  grown  up  in 
disregard,  perhaps  not  thought  of  or  intended,  but  still  in  uttar . 
disregard  of  the  supreme  obligations  of  good  faith. 

The  correspondence  shows  throughout  that  the  plaintiffs  were 
dealt  with  as  persons  filling  an  independent  position,  and  quali- 
fied to  be  consulted  and  to  advise.  For  example,  in  the  letter 
of  the  4th  of  May,  1869  (B.  in  the  Appendix),  written,  shortly 
after  the  contract  was  made,  by  the  defendant  to  the  plaintiffe, 
he  refers  to  the  state  and  prospects  of  the  market,  and  concludes 
with  the  question,  "  What  are  your  views  ?"  The  plaintiffs,  in 
their  answer  of  the  5th  of  May  (C.  in  the  Appendix),  explain 
their  views.  They  begin  by  regretting  the  fall  of  the  market, 
for  his  sake;  and  say  they  cannot  see  their  way  into  the  future. 
They  then  go  into  the  state  and  prospects  of  the  market,  and 
end  by  indirectly  recommending  the  defendant  to  make  further 
purchases.  Can  a  custom  prevail  which  is  to  uphold  the  plaint- 
iffs, not  as  independent  middlemen,  but  as  the  interested  ven- 
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97]  dors,  and  with  interests,  it  ^maj  be  the  same,  but  it  ma; 
be  directly  opposed  to  those  of  the  defendant  ? 

A  disposition  to  uphold  the  contract  actually  made  may  have 
made  me  go  too  far  in  the  opinion  that^  if  the  contract  made 
with  Simpson  &  Co.,  had  been  in  jbct  really  and  irrevocably  ap- 
propriated to  the  defendant,  the  customary  mode  of  lumping 
purchases  together  in  one  contract  would  still  have  left  the  de- 
fendant the  power  of  resorting  indirectly  to  Simpson  &  Co.,  for 
the  fulfillment  of  their  part  of  the  contract  As  to  this,  which 
may  be  regarded  as  the  form  of  the  transaction,  I  can  well  un- 
derstand there  may  be  a  difference  of  opinion ;  and  my  own  is 
given  with  much  hesitation.  But,  as  regards  the  substance  of 
the  transaction,  I  fell  strongly,  having  regard  to  the  position 
which  the  plaintiffi  occupied  in  relation  to  the  defendant,  as  ap- 
pears both  from  the  correspondence  and  the  nature  of  the  em- 
ployment, that  the  contract  by  which  the  plaintiffs  pretended 
to  be  brokers  for  commission  and  intended  to  be  themselves 
vendors,  and  which  beyond  a  doubt  would  not  be  binding,  in 
the  absence  of  a  custom,  —  see  Bosioek  v.  Jardine  (^),  Salomons 
V.  Pender  ('),  —  is  not  made  binding  by  the  force  of  such  a  cus- 
tom as  I  have  examined  and  described. 

The  result  is,  that,  in  my  opinion,  the  rule  to  enter  a  verdict 
for  the  defendant  ought  to  be  made  absolute. 

Hannbn,  J.  It  is  an  undisputed  fact  in  this  case  that  the 
plaintiflfe  were  employed  by  the  defendant  in  the  character  of 
brokers  to  purchase  tallow  for  him.  It  is  not  denied  that  the 
employment  of  a  broker  is  an  employment  as  an  agent  only  to 
buy  or  sell  for  his  principal  of  or  to  another  principal,  and  that 
it  is  the  duty  of  the  broker  to  negotiate  a  valid  contract  between 
the  two  principals.  The  definition  of  a  broker  given  by  my 
Brother  Blackburn  in  his  work  on  the  Contract  of  Sale,  p.  81, 
is  as  follows :  —  «  A  broker  for  sale  is  a  person  making  it  a  trade 
to  find  purchasers  for  those  who  wish  to  sell,  and  vendors  for 
those  who  wish  to  buy,  and  to  negotiate  and  superintend  the 
making  of  the  bargain  between  them."  This  is  the  proper  de- 
scription  of  a  broker  for  sale  throughout  the  whole  commercial 
world. 

It  is  a  further  undisputed  fact  in  this  case  that  the  plaintiffi, 

0)  8  H.  &  C,  700;  84  L.  J.  (Ex.),  142.        O  3  H.  &  C,  S89;  84  L.  J.  (Ex.),  M. 
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'''though  they  sent  to  the  defendant  a  bought-note  in  the  [98 
usaal  form,  representing  that  they  had  bought  tallow  for  his 
account,  and  charged  him  brokerage,  had  not  in  &ct  negotiated 
any  contract  between  him  and  any  other  principal,  but  had 
themselves  in  effect  bought  of  other  parties  and  re-sold  to  the 
defendant 

It  is  conceded  that,  under  ordinary  circumstances,  the  plaint- 
iffs could  found  no  claim  against  the  defendant  upon, this  state 
of  facts ;  but  it  is  contended  that  the  plaintiff  are  here  entitled 
to  do  so,  on  the  ground  that,  by  the  custom  of  the  tallow-trade 
in  London,  brokers  are  authorized,  in  carrying  out  their  em- 
ployment as  agents  for  their  principals,  to  omit  to  negotiate  any 
contract  between  their  employer  and  another  principal,  and  to 
put  themselves  in  the  position  of  seUers  to  their  principal. 

It  is  found  that  the  defendant  was  ignorant  of  the  existence 
of  such  a  custom.  Of  course,  if  he  had  known  of  the  practice, 
he  mnst  be  taken  to  have  employed  the  plaintiff  to  act  in  con- 
formity with  it;  but,  if  such  a  practice  be  binding  on  a  person 
ignorant  of  it,  it  appears  to  me  to  amount  to  a  custom  for  a 
broker  in  the  tallow-trade  in  London  to  do  something  entirely 
inconsistent  with  the  character  of  a  broker,  viz.,  to  convert 
himself  from  an  agent  to  buy  for  his  employer  into  a  principal 
to  sell  to  him.  This  seems  to  me  a  violation  of  very  obvious 
principles;  and  its  true  character  is  only  obscured  by  the  acci- 
dent that  the  defendant  did.  not  in  this  instance  suffer  by  the 
plaintiff'  carrying  out  their  emplojrment  in  the  way  they  did. 
But  an  agent  is  not  entitied  to  depart  from  his  instructions,  on 
the  ground  that  the  result  has  proved  equally  advantageous  to 
his  principal.  If  this  custom  is  to  be  upheld,  it  will  be  equally 
binding  on  a  person  who  may  find  himself  without  any  other 
principal  to  look  to,  and  with  only  an  insolvent  broker  to  be 
responsible  to  him. 

It  is  not  difficult  to  conjecture  how  the  vicious  practice  sought 
to  be  justified  as  a  custom  has  grown  up.  If  a  broker  is  at 
liberty  to  buy  in  large  quantities  and  sell  to  his  principals  in 
small,  this  doubtless  Jbcilitates  the  earning  of  his  brokerage ;  and 
0O,  the  more  readily  to  do  this,  and  to  save  himself  the  trouble 
of  negotiating  separate  contracts,  he  sacrifices  the  interest  of 
his  principal,  which  is,  to  have  the  security,  not  merely  of  the 
broker,  but  of  another  principal. 
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99]  '''The  case  to  which  this  has  been  likened  of  a  merchant 
.abroad  buying  of  several  persons  and  shipping  to  his  correspond- 
ent in  this  country,  charging  a  fixed  commission  on  the  price 
paid,  is  not  parallel.  That  is  not  the  business  of  a  broker,  but 
a  business  of  a  totally  different  character,  well  known  as  that 
of  a  commission  merchant.  The  business  of  such  a  merchant 
is  not  to  negotiate  a  contract  between  his  correspondent  and 
third  persons,  and  therefore  differs  from  the  employment  of  a 
broker  in  the  essential  point  on  which,  as  it  seems  to  me,  the 
determinatiou  of  this  case  depends. 

For  these  reasons,  I  think  that  the  judgment  of  the  Court 
below  should  be  reversed. 

Mellor,  J.  (^)  I  propose  to  confine  my  observations  on  this 
case  to  one  transaction  only,  as  it  raises  the  question  upon  which 
our  decision  must  turn. 

The  defendant,  who  is  a  merchant  at  Liverpool,  on  the  2d  of 
April,  1869,  instructed  the  plaintiffi,  who  are  "  sworn  brokerB" 
carrying  on  business  in  London,  to  buy  for  him  50  tons  of  tal- 
low, June  delivery,  at  46^.  6d.  The  plaintiffs,  on  the  same  day, 
by  letter  informed  the  defendant  that  they  had  succeeded  in 
buying  for  "  his  account "  50  tons  of  tallow,  and  enclosed  in 
such  letter  a  formal  boughtrnote  beginning  as  follows :  ^^  We  have 
this  day  bought  for  your  account  50  tons  nett  in  casks,"  &c., 
and  signed  "  Mollett,  Bull,  &  TJnsworth,  sworn  brokers." 

The  plaintifib,  who  had  other  orders  from  other  customers, 
bought  several  lots  of  tallow  in  their  own  names,  with  the^in- 
tention  to  distribute  and  appropriate  them  to  their  various  cus- 
tomers in  proportion  to  their  several  orders ;  but  there  was  no 
sold-note  between  the  plaintifis  and  their  sellers  corresponding 
to  the  bought-note  sent  to  the  defendant,  and  no  such  purchase 
as  therein  represented  was  in  fact  made  by  the  plaintiffs  for  the 
defendant  The  60  tons  were  not  delivered,  nor  did  the  sellers 
'deliver  any  tallow  to  the  plaintiffs;  but  the  practice  was,  to 
write  it  off  in  a  general  account  between  the  plaintiff  and  their 
sellers,  upon  which  a  balance  was  struck,  and  the  plaintifis  paid, 
or  allowed,  or  set  off  any  difference  occasioned  by  the  state  of 
the  market. 

Q)  Read  by  Ebumen,  J. 
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"^It  was  admitted,  on  the  argument  before  us,  that  the  [100 
effect  of  this  mode  of  dealing  by  the  broker  was  to  deprive  the 
defendant  of  all  recoiirse  against  the  seller  in  case  of  non-deli- 
very of  the  tallow,  and  throw  him  entirely  upon  the  responsi- 
bility of  the  broker ;  and  it  was  further  admitted  that,  unless 
the  custom  said  to  exist  in  the  tallow  trade  in  the  London  mar- 
ket authorized  the  plaintiff  to  make  the  contract  which  they 
actually  made  for  the  defendant,  he  was  not  bound  by  it. 

It  is  clear  that  the  defendant  employed  the  plaintiffii  in  the 
character  of  brokers  only ;  and  it  was  incompetent  for  them,  as 
it  appears  to  me,  to  enter  into  any  contract  for  the  defendant 
the  effect  of  which  was  to  convert  themselves  into  sellers,  and 
thus  to  deprive  the  defendant  of  the  responsibility  of  a  princi- 
pal. The  pluntiffs  professed  to  act  as  brokers  only,  and  in  that 
character  charged  the  defendant  with  a  commission  for  so  act- 
ing. A  merchant  may  well  trust  to  the  skill  and  integrity  of  a 
broker  to  make  a  contract  for  him  with  a  solvent  principal^ 
whilst  he  may  be  indisposed  to  trust  to  his,  the  broker's,  own 
solvency. 

It  was,  however,  contended  tlmt  the  universal  practice  in  the 
London  tallow  trade  must  be  taken  as  incorporated  into  the 
authority  given  by  the  defendant  to  the  plaintiflb  as  such  bro- 
kers. The  statement  of  such  custom  or  practice  is  to  be  found 
in  the  29th  paragraph  of  the  case ;  and,  if  it  is  to  be  taken  as 
incorporated  into  the  authority  given  by  the  defendant  to  the 
plaintifi,  it  no  doubt  authorized  them  to  purchase  any  quantity 
of  tallow  in  their  own  names,  making  themselves  thereby  re- 
sponsible to  the  sellers,  and  to  appropriate  to  eadi  of  their  cus- 
tomers the  quantity  of  tallow  necessary  to  satisfy  his  individual 
order. 

I  quite  agree  that  the  custom  or  practice  of  a  market,  tho- 
roughly established,  must  bind  a  person  who  authorizes  a  broker 
to  make  a  contract  for  him,  although  the  custom  is  in  fact 
unknown  to  him,  so  far  as  it  regulates  merely  what  is  done  in 
the  market,  and  applies  to  the  mode  of  the  performance  of  the 
business  for  which  the  broker  is  engaged.  But  I  think  that  no 
usage  or  custom  of  a  market  unknown  to  the  principal,  can 
enable  the  broker  to  change  his  essential  character,  and  become 
himself  the  real  seller,  and  deprive  his  principal  of  the  responsi- 
bility of  a  seller.    I  have  already  observed  that  the  principal 
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101]  i^&y  ^^y^  coafidence  *in  the  skill  and  experience  of  his 
broker^  and  yet  have  none  in  his  solvency. 

In  the  present  case,  there  was  no  ratification  of  the  broker's 
authority,  and  therefore,  anless  the  costom  can  be  read  into  the 
original  anthority,  there  was  no  contract  binding  upon  the  de- 
fendant. 

It  is  said  that  it  cannot  matter  to  the  defendant  how  or  from 
whom  the  tallow  is  procured,  provided  he  obtains  the  deliv^ 
of  that  which  he  instructed  the  broker  to  purchase.  That 
might  be  so,  if  in  fact  the  broker  was  able  to  insure  the  delivery 
of  the  tallow  pursuant  to  the  contract  But  th^  defendant,  m 
it  appears  to  me,  was  not  bound  to  accept  the  broker's  sole  re- 
sponsibility for  such  delivery.  Had  the  brokers  written  to  the 
defendant,  and  informed  him  of  the  custom  or  practice  of  the 
trade  in  London,  it  is  probable  that  the  defendant  would  not 
have  objected  to  have  his  order  placed  according  to  such  cus- 
tom, notwithstanding  that  it  did  not  give  him  the  responsibilitj 
of  a  seller.  But  the  brokers  did  not  do  that,  and  in  fact  repre- 
sented that  they  had  bought  on  the  defendant's  account  the  50 
tons  of  tallow  in  question.  B  think  that  the  true  limit  of  the 
effect  of  a  practice  or  custom  of  a  market  with  respect  to  such 
transactions,  is  that  stated  by  my  Brother  WiUes,  in  delivenng 
the  judgment  of  himself  and  Keating,  J.,  in  the  court  below; 
and  I  fully  concur  in  that  judgment 

I  ought  to  say  that  the  case  of  Bostock  v.  Jardme  (^),  which 
was  cited  by  my  Brother  Willes,  and  in  a  measure  relied  upon 
as  an  authority  in  point,  is  mis-reported  in  3  Hurlstone  &  Colt- 
man's  reports,  but  appears  to  be  more  accurately  reported  in 
the  84th  volume  of  the  Law  Journal.  It  was  tried  before  me 
at  Liverpool ;  and  I  have  referred  to  my  notes,  and  I  find  that 
no  question  was  put  to  the  jury,  but  that  I  directed  a  verdict 
for  the  plaintiff,  giving  to  the  defendants  leave  fb  move  to 
enter  a  verdict  for  the  defendants,  or  a  nonsuit;  upon  which  it 
appears  that  the  Court  of  Exchequer  granted  a  rule,  which  was 
afterwards  discharged;  and  the  case  is  only  an  authority  for 
that  which  was  conceded  in  the  argument,  viz.,  that,  without  the 
aid  of  the  custom,  no  contract  binding  the  defendant  was  made 
in  the  present  case. 

P)  8  H.  &  C,  TOO ;  84  L.  J.  (Ex.),  143. 
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*I  am  of  opinion  that  the  rule  to  enter  the  verdict  for  [102 
the  defendant  should  be  made  absolute. 

Blackburn,  J.  This  was  an  appeal  from  the  judgment  of 
the  Court  of  Common  Pleas,  which  was  argued  in  the  sittings 
after  last  Trinity  Term,  before  the  Lord  Chief  Baron  and  my 
Brothers  Channell,  Mellor,  Hannen,  Cleasby,  and  myself. 

At  the  trial  the  verdict  was  entered  for  the  plaintiffi»,  subject 
to  leave  to  move  on  grounds  which  we  must  take  to  be  accu- 
rately set  forth  in  the  case  before  us.  A  rule  was  granted  in 
the  Conmion  Pleas,  on  the  argument  of  which  it  appeared  that 
Bovill,  C.J.,  and  Montague  Smith,  J.,  were  of  opinion  that  the 
rule  should  be  discharged,  and  Willes,  J.,  and  Keating,  J.,  were 
of  opinion  that  the  rule  should  be  made  absolute.  The  Court 
below  being  thus  equally  divided  in  opinion,  no  judgment  was 
pronounced,  but  the  rule  was  discharged  and  the  verdict  stood; 
and  now  the  question  is  brought  before  this  Court  on  appeal. 
The  opinions  of  the  judges  below  are  reported  in  Law  Bep.,  5 
C.  P.,  646. 

After  a  good  deal  of  consideration,  I  have  come  to  the  conclu- 
sion that  the  verdict  found  for  the  plaintiff  is  right,  and  should 
not  be  disturbed. 

The  great  question  in  this  case  is,  whether  the  orders  ^ven 
by  the  defendant  to  the  plidntiffii  to  buy  tallow  for  him  are  to 
be  understood  as  incorporating  the  customary  terms,  and  so  as 
to  give  the  plaintiffi  authority  to  act  in  the  manner  which  the 
jury  have  found  to  be  the  established  custom  of  brokers  in  the 
London  tallow-trade.  We  in  the  Court  of  appeal  must  act  on 
this  iinding  as  true,  and  treat  those  as  being  really  the  custom- 
ary terms.  K  the  orders  are  to  be  understood  as  incorporating 
these  customary  terms,  the  plaintiffi  have  pursued  their  autho- 
rity :  And  there  is  no  difficulty  as  to  the  pleadings ;  for,  I  ap- 
prehend that,  where  a  person  acting  at  the  request  of  and  in 
pursuance  of  an  authority  given  by  another  has  incurred  a 
Uability,  and  has  in  consequence  been  before  action  obliged  to 
pay  money  in  discharge  of  that  liability,  he  is  entitled  to  have 
that  money  repaid  to  him ;  and  the  count  for  money  paid  is  a 
proper  count  under  which  to  recover  it :  BriUaia  v.  Lloyd  (*). 

0 14  M.  &  W.,  762. 
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103]      *The  orders  are  set  out  in  the  8th  and  9th  paragraphs 
of  the  case.     They  are  not  requests  to  the  plaintifis  to  sell  tallow 
to  the  defendant,  but  are  expressed  to  be  orders  to  the  plaintiffe 
to  buy  tallow  for  the  defendant ;  and  a  discretion  is  given  to  the 
plaintiflfe  to  fix  the  price,  which  would  be  quite  inconsLstent 
with  the  plaintifis  being  themselves  the  vendors.     Those  orders 
were  given  to  the  plaintiffs  in  their  character  of  brokers ;  and 
they  expressly  call  themselves  brokers  when  acting  in  pur- 
suance of  their  orders ;  and  they  charge  commission  as  brokers. 
I  do  not  attach  so  much  weight  to  the  use  of  the  word  "  bro- 
ker ;"  but  I  think  that  the  discretion  as  to  the  price  and  the 
charge  of  commission  are  conclusive  to  show  that  the  orders 
were  given  to  the  plaintiffs  intending  them  to  act,  not  as  prind- 
pals,  but  as  agents  for  the  defendant,  and  middlemen  and 
negotiators,  .which  is  the  thing  which  is  meant  by  the  word 
broker.    PrimS  facie,  the  legal  effect  of  accepting  such  orders 
is,  that  the  plaintiffs  were  employed  by  the  defendant  on  the 
terms  that  they  should  perform  all  the  ordinary  duties  of  bro- 
kers, and  have  all  the  ordinary  authority  of  a  broker.     But  this 
is  only  primS  facie.    The  terms  on  which  the  parties  deal  may 
be  varied  so  as  to  impose  on  the  brokers  duties  and  liabilities, 
and  give  them  powers  beyond  those  which  would  be  implied 
by  law  iBpom  the  employment ;  or  so  as  to  relieve  them  fi-om 
some  of  the  duties  which  would  be  otherwise  imposed  on  them. 
And  this  may  be  either  by  express  agreement  between  the  parties 
or  by  the  force  of  a  custom  of  a  particular  trade  tacitly  incor- 
porated as  part  of  their  agreement :  for,  if  it  is  perfectly  well 
known  that  those  engaged  in  a  particular  trade  are  always  un- 
derstood to  deal  on  certain  terms ;  the  employment,  unless  there 
is  something  to  show  the  contrary,  is  to  be  taken  to  be  by  the 
agreement  of  the  parties  on  the  customary  terms,  though  they 
were  not  expressed.     This  is  in  conformity  with  the  maxim, 
*^  In  contractibus  tacit^  insunt  ea  quae  sunt  moris  et  consuetu- 
dinis.    Pothier,  in  his  Traits  des  Obligations,  partie  1,  sect  1, 
art.  7,  §  95  (tom.  1,  p.  52,  Dupin's  edition,  1827),  expresses  this 
same  rule  thus, — "  On  sousentend  dans  un  contrat  les  clauses 
qui  y  sont  d'asage  quoiqu'elles  ne  soient  pas  exprimees."    And 
this  tacit  variation  of  the  terms  from  those  which  would  other- 
wise be  implied  by  law,  has  the  same  effect  as  if  it  was  express. 
104]  The  great  question  in  the  present  case  is,  *whether  there 
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is  enoagh  to  show  that  the  customary  terms  are  not  to  be  tacitly 
incorporated. 

In  the  judgment  of  my  Brothers  Willes  and  Keating  below, 
it  is  said  to  be  ^^  an  elementary  proposition  that  a  custom  of 
trade  may  control  the  mode  of  performance  of  a  contract,  but 
cannot  change  its  mtrinsk  character.^*  To  some  extent  1  agree 
with  this.  If  the  terms  are  such  as  to  be  inconsistent  with  the 
nature  of  the  employment,  so  that,  if  they  prevailed,  thfey  would 
change  its  nature  altogether,  I  think  they  should  be  rejected. 
In  such  a  case,  if  the  employment  and  the  terms  were  expressed 
at  full  length  beside  each  other,  there  would  be  an  apparent 
contradiction  and  incongruity :  as,  for  instance,  if  an  order  was 
^ven  thus, — ^**  Act  for  me  as  my  agent  to  buy  for  me,  and 
receive  commission  fipom  me  for  your  services  as  such  agent, 
on  the  terms  that  you  are  neither  to  have  the  powers  nor  per- 
form the  services  nor  be  subject  to  the  liabilities  of  an  agent, 
but  shall  be  subject  to  the  liabilities  and  have  the  rights  of  a 
vendor,**  there  would  be  a  patent  contradiction  on  the  face  of 
the  order.  If  this  was  all  expressed,  it  would  be  a  question  of 
construction  whether  the  order  was  to  be  considered  void  for 
uncertainty,  or  whether  the  expressed  terms  were  to  prevail 
though  the  effect  would  be  that  the  relation  between  the  parties 
would  not  be  that  of  principal  and  agent  at  all. 

The  duty  of  the  Court  is  to  construe  ut  res  magis  valeat,  and 
therefore  generally  in  the  construction  the  expressed  terms 
would  prevail,  though  that  would  have  the  effect  of  making  the 
real  relation  different  from  the  nominal  one.  But,  if  those 
terms  could  only  be  brought  in,  because,  being  the  customary 
terms,  they  were  to  be  tacitly  understood,  I  think  it  would  be 
different.  The  maxim  "Expressum  facit  cessare  tacitum'* 
would  then  apply;  and,  if  the  order  expressed  that  the  employ- 
ment was  to  be  that  of  an  agent,  and  the  customary  terms,  if 
incorporated,  would  make  it  not  that  of  an  agent  at  all,  the  ex- 
pressed employment  would  prevail  over  the  tacit  terms,  and 
cause  them  to  be  rejected  as  inconsistent  with  and  repugnant 
to  the  express  employment. 

To  make  my  meaning  plainer,  I  will  put  a  case  of  a  trade 
such  as  that  of  a  jobber,  who  sells  to  any  one  who  comes  to  him 
at  a  fraction  above  the  market  price,  and  buys  of  any  one  at  a 
fraction  *below  the  market  price.    If  such  a  person  re-  [105 
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ceived  an  order  expressed  as  if  he  were  for  commiBsion  to  act 
as  an  agent  to  bny  for  his  correspondent,  he  ought,  unless  he 
were  willing  to  act  as  an  agent,  to  reject  it,  informing  his  corre- 
spondent of  his  mistake,  and  that  he  was  not  an  agent,  but  a  jobber ; 
for,  I  think,  that,  if  he  accepted  the  order  thus  expressed,  he  would 
incur  the  liabilities  of  an  agent,  however  well  known  it  nugbt 
be  that  he  was  a  jobber,  and  that  jobbers  did  not  incur  snch 
liabilitieif :  and  I  think  this  would  be  so  even  though  the  frac- 
tion which  as  a  jobber  he  would  receive  were  in  amount  the  same 
as  the  commission  which  as  agent  he  would  receive. 

If  this  is  all  that  is  meant  by  the  passage  I  have  cited  from 
my  Brother  Willes's  judgment,  I  agree  with  it,  though  I  differ 
as  to  its  application  to  the  present  case. 

I  have  already  expressed  my  opinion  that  the  orders  clearly 
express  an  intention  that  the  plaintiffi  should  buy  for  the  de- 
fendant, acting  as  his  agents,  and  receiving  pay  for  their  services 
as  such ;  and,  if  I  thought  that  the  effect  of  tacitiy  incorporating 
in  the  orders  the  custom  set  out  in  par.  29  of  the  case  would  be 
to  change  the  relation  between  the  parties  from  that  of  principal 
and  agent  to  that  of  buyer  and  seller,  so  as  to  deprive  the  de- 
fendant of  the  services  of  the  plaintifi,  for  which  he  pays  com- 
mission ;  and  more  particularly,  if  I  thought  the  effect  of  the 
custom  was  to  put  the  duty  which  the  plaintiffs  would  owe  to 
the  defendant  to  obtain  for  him  as  good  a  bargain  as  was  prac- 
ticable, in  conflict  with  their  interest ;  I  should,  as  at  present 
advised,  think  that  the  customary  terms  must  be  rejected,  ad 
excluded  by  the  terms  of  the  employment 

I  have  thought  it  right  to  say  so,  though  it  is  not  necessary, 
in  the  view  I  take  of  the  case,  to  decide  this ;  for,  I  come  to  the 
conclusion  that  the  custom  is  perfectly  consistent  with  the  em- 
ployment of  the  plaintiJSfe  as  brokers  to  buy  for  the. defendant, 
and  leaves  the  plaintiffs  under  liabilities  to  the  defendant  for  the 
due  performance  of  services,  quite  sufficient  to  be  a  considerar 
tion  for  the  commission,  though  the  effect  of  the  custom  is  mate- 
rially to  vary  both  the  duty  and  the  authority  of  the  plaintiffi 
from  that  which  would  be  implied  by  law  if  no  such  custom 
were  incorporated. 

106]    *In  this  I  take  a  different  view  of  the  facts  from  that 
which  seems  to  have  been  taken  by  my  Brothers  Willes  and 
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Keating  in  the  court  below.    It  is,  therefore,  necessary  to  ex- 
amine what  the  facts  of  the  case  are. 

The  order  of  the  2d  of  April  was,  to  buy  for  the  defendant 
50  tons  for  the  June  delivery.  On  that  day,  it  appears  in  the 
8th  paragraph,  the  plainti£53  sent  the  defendant  a  formal  bought^ 
note  for  50  tons,  setting  out  all  the  terms  of  the  contract,  and 
signed  by  the  plaintiffs  as  brokers.  In  par.  12  it  is  stated  that,  on 
receiving  the  defendant's  order  of  the  2d  of  April,  the  plaintifis 
entered  into  a  contract  with  W.  W.  Simpson  &  Co.,  for  the  pur- 
chase of  150  tons  of  tallow,  intending  to  appropriate  50  out  of 
these  150  tons  to  the  defendant's  order,  and  100  to  another  order 
which  the  plaintiffs  had  received  from  another  person  :  and  the 
plaintiffs  sent  a  sold-note  to  Simpson  &  Co.,  for  150  tons  of  tal- 
low, in  all  respects  corresponding  with  the  note  sent  to  the  de- 
fendant, except  in  the  quantity.  It  is  this  variance  in  the 
quantity  that  raises  the  ^rst  difficulty ;  and  I  agree  that,  but  for 
the  custom,  it  would  be  £Ettal.  But  what  at  present  I  wish  to 
point  out  is,  that  there  was  no  breach  of  the  fiduciary  relation 
between  the  parties,  nor  anything  inconsistent  with  the  employ- 
ment which  the  plaintifi  had  accepted,  to  buy  for  the  defend- 
ant as  cheap  as  they  could,  and  the  duty  which  I  think  is  in 
consequence  thrown  upon  those  who  accept  such  an  employ- 
ment, not  to  set  their  interest  in  conflict  with  their  duty,  as  they 
would  do  if  they  were  to  make  themselves  the  principals  who 
would  profit  if  the  price  were  higher.  Had  the  plainti£b  ob- 
tained the  consent  of  Simpson  &  Co.,  to  divide  the  contract,  and 
delivered  to  them  two  sold-notes,  one  for  50  tons  and  the  other 
for  100  tons,  the  transaction  would  have  been  all  regular  and 
binding,  without  the  aid  of  any  custom  at  i^.  The  plaintiffs 
had  not  in  the  least  degree  more  interest  in  the  transaction  be- 
cause the  contract  was  not  divided;  they  would  have  been 
liable  for  the  fulfillment  of  the  contract  as  brokers  who  did  not 
disclose  the  name  of  their  principal,  as  much  in  the  one  case  as 
in  the  other ;  and  in  neither  case  was  their  personal  interest  put 
in  conflict  with  their  duty  to  their  employers. 
♦  The  manner  in  which  the  order  of  the  28th  of  April,  was 
acted  upon  is  stated  in  paragraphs  9  and  18.  It  differs  in  this 
that  *there  were,  two  sold-notes  for  smaifer  quantities. than  [107 
the  one  bought-note ;  but  in  other  respects  it  was  similar.  In 
this  case  also  there  was  no  breach  of  the  duty  imposed  by  the 
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fiduciary  relation  between  the  parties.  I  am  the  more  anxions 
to  point  out  this,  because,  as  I  have  already  intimated,  I  should, 
as  at  present  advised,  give  judgment  for  ^e  defendant,  if  I  did 
not  think  that  this  was  the  &ct.  But,  though  there  was  not 
any  breach  of  this  fiduciary  relation,  there  was  an  important 
departure  from  the  ordinary  duty  of  a  broker. 

The  ordinary  duty  of  a  broker  is,  to  make  a  contract  between 
his  employer  and  some  other  person :  and,  though  the  broker 
may,  in  consideration  of  a  del  credere  commission, —  see  Om- 
tourier  v.  Sdstie  (*),  or,  according  to  the  custom  of  particular 
trades,  in  consideration  of  his  not  being  called  upon  to  disclose 
the  name  of  his  principal, —  see  Oropper  v.  Cook  (*) ;  Fleet  t. 
Murton  (^, —  incur  personal  liability  to  see  that  the  contract  is 
performed ;  yet  the  employer  has  a  right  to  have  the  liability 
of  the  other  parson  as  well;  and  this  is  an  important  matter. 

In  the  present  case,  Simpson  &  Co.  have  Mled,  whilst  the 
brokers  (the  plaintiffs)  have  remained  solvent,  and  so  the  lia- 
bility of  the  contractor  is  not  of  consequence ;  but  it  might  very 
well  have  been  that  Simpson  &  Co.  had  remained  solvent  and 
the  brokers  failed.  Then  the  importance  of  having  a  contractor 
bound  to  the  defendant  would  have  been  obvious,  as  is  well 
pointed  out  by  Willes,  J.  (*) ;  and  this  is  an  important  differ- 
ence. The  person  who  employs  a  broker  on  the  terms  that  the 
broker  is  to  make  a  contract  for  him  with  another,  relies  on 
the  skill  and  intelligence  of  the  broker  who  is  to  select  his  con- 
tractor, and  who  will  choose  a  solvent  one ;  but  he  has  no 
occasion  to  inquire  whether  the  broker  has  enough  capital  to 
meet  the  contract.  Even  where  the  name  of  the  contractor  is  not 
disclosed,  and  the  broker  is  personally  liable,  it  is  a  great  security 
to  have  in  addition  the  liability  of  a  contractor  who,  though  n(i 
named,  is,  if  the  broker  has  done  his  duty,  a  person  of  repute, 
such  as  a  broker  might  reasonably  trust 

Now,  in  the  present  case,  there  is  no  contract  between  the  de- 
108]  fendant  *and  Simpson  &  Co.  The  defendant  could  not 
call  upon  Simpson  &  Co.  to  deliver  him  60  tons  of  tallow  under 
the  contract  of  the  2d  of  April,  because  Simpson  &  Co.  had  no* 
engaged  to  deliver  any  smaller  quantity  than  150  tons.  Nor 
could  Simpson  &  Co.,  if  willing  to  deliver  the  smaller  quantity 

0  8  Ex.,  40 ;  22  L.  J.  (Ex.),  97,  O  Law  Rep.,  7  Q.  B.,  126. 

O  Law  Rep.,  8  C.  P.,  IM.  (*)  Law  Rep.,  6  C.  P.,  at  p.  666. 
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of  50  tons,  compel  the  defendant  to  accept  them,  because,  if  they 
had  been  unwilling  sellers,  the  defendant  could  not  have  forced 
them  to  deliver  him  that  smaller  quantity :  see  ThomUm  v. 
Charles  Q) ;  and  I  cannot  think  that  the  dii&culty  is  £ured  by 
any  equity  entitling  the  now  defendant  to  use  the  plaintiffs'  name 
and  sue  upon  the  contract  pro  tanto  for  himsel£  All  thisi  diffi- ' 
culty  would  have  been  avoided,  if  two  sold-notes,  one  for  50 
tons  and  one  for  100  tons,  had  been  delivered  to  Simpson  & 
Co.,  instead  of  one  for  150  tons.  But  the  custom,  it  is  expressly 
found,  is,  to  dispense  with  doing  so ;  and  the  case  of  ThomUm 
V.  Charles  (^)  leads  me  to  infer  that  the  practice  is  not  of  recent 
date. 

I  can  understand  that  the  dividing  of  a  lot  may  necessitate 
some  negotiation  and  trouble,  so  as  sometimes  to  cause  a  bar- 
gain to  be  lost  which  would  be  made  if  the  whole  lot  were  taken 
at  once.  Possibly  even  the  objection  to  dividing  a  lot  may  be 
one  only  to  be  overcome  by  a  fraction  of  rise  in  the  price ;  and 
therefore  I  can  easily  imagine  reasons  why  the  broker  engaged 
in  such  a  business  should  desire  to  have  every  facility  for  pur- 
chasing entire  lots,  though  the  quantity  may  not  precisely 
correspond  with  that  specified  in  the  order  of  any  of  his  consti- 
tuents. And  I  can  also  understand  why  the  constituent  should 
be  willing  to  give  every  facility  for  uniting  his  order  with  those 
of  others,  or  splitting  his  order  into  different  parts,  if  thereby 
it  can  be  executed  more  promptly  or  on  more  fitvorable  terms. 
I  am  not,  therefore,  at  all  surprised  at  a  custom  having  sprung 
up,  with  the  object  of  enabling  the  broker  to  make  his  contracts 
more  promptiy  and  more  cheaply  than  he  could  do,  if  obliged  to 
make  his  contracts  for  the  precise  quantity  in  his  orders.  I  should 
have  thought  beforehand  that  those  objects  might  have  been 
carried  out  without  losing  the  advantages  derived  from  t^e  per- 
sonal responsibility  of  the  prindpals  to  each  other.  For  in- 
stance, I  should  have  thought  that  the  plaintiffi  *might  [109 
have  delivered  to  Simpson  &  Co.  on  the  2d  of  April  two  sold- 
notes,  one  for  50  tons  and  the  other  for  100  tons,  instead  of  one 
note  for  150  tons,  and  on  the  28th  of  April  have  delivered  to 
the  defendant  two  boiight-notes,  one  for  150  tons  and  one  for 
50  tons,  instead  of  one  for  200  tons ;  and  to  Messrs.  Bayner  two 
sold-notes,  one  for  50  tons  and  one  for  150  tons,  instead  of  one 

(»)9M.&W.,802. 
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for  200  tonsy  without  any  objection  on  fheir  parts,  and  witk  % 
very  little  additional  trouble. 

But  no  one  not  personally  conversant  with  a  biidiie»  am  teD 
what  little  things  are  found  in  practice  to  be  importnol.  Tbe 
custom,  which  was  proved  to  the  Batisfetction  of  a  London  jny 
and  of  the  judge  who  tried  the  case,  is  stated  in  par.  29  of  the 
case;  and  by  that  it  appears  that  in  this  trade  it  is  an  esteUidied 
custom  for  tiiie  brokers  who  have  received  an  order  from  a  frin- 
cipal  for  the  purchase  of  tallow  "  to  include  such  ofrder  inak 
others  they  have  received  in  a  contract  for  the  entire  qnandftr, 
or  in  any  quantities  at  their  convenience,  at  the-  same  time  ex- 
changing bought  and  sold  notes  with  the  brokers,  as  abom  de- 
scribed in  the  present  case,  and  passing  to  their  prinqpab  & 
bought-note  for  the  specific  quantity  ordered  by  tiiem."  And 
I  cannot  construe  this  as  having  any  other  meaning  tiian  diat 
thi>  custom  is,  not  to  require  the  broker  to  take  care  iimi 
privitr  of  contract  is  established  between  the  looker's  t&ai 
and  the  person  who  makes  the  contract  with  tiie  broker  into 
whioh  he  enters  in  consequence  of  bis  client's  order.  I  am  not 
;iiKe  ri>  $ee  any  inconastency  between  this  mo£fieation  of  the 
txTv^VcerV  d:ity  and  hi5  employment  as  a  broker.  The  empioT- 
r.wv.t  wvHitd  b^  on  the  terms  that  the  broker,  in  eonaderatioB 
v-f  V*'^  er/.v^vniec?  ft^r  conmLsaon.  ^oold  nee  rensonaUe 
<V'  '  *' \l  ,v  '^  j:«:Nr«  tc^  rar«Aae  Ai?  good?  ns  Aeafiy  ns  he  eouM 
^^  ^•'\vv\^^?x  ^-^  cii^jct^s  irsiha,.  and  to  charse  the  cfient  onhr 
v.^^v  ^s-<:^^^-,jfc-v  >vc;j:i.^5«£ca  Ei  aifi:-*!  to  the  priee  acCnaDj 
^^♦vvVx  C'**^  4,:.'C  Jtf  ij"<oftSBinr  r«?ih  c€  d»9e  dmies^^i  diat  the 
Vv^Xv*-  v>»  N'.  i5.  >  »f  Vtl'«c  isw^  aay  isiwaieirt  zst  selfing  the  goods, 
'*\'^  i'^<  V  vc:  "^  »^  i^rTT  t>:  :ccsa^  ^le  ?-»^^  Aesp  in  eonffict  widi 
\nv  \v»*^Nt.i."  '  -7  vrv^?t^  ia«L  fi-rJl»*g,  "ry  ^-t  ««str7m.  tint,  if  he 
\^:.  *-,v  <^'<^,«*>»f  "^r*^  nsow  <t:  "TLtf^  r^pswa »rA whom  he  made 
v'^s^  >NS*    •♦^vj,  >x^  'ii^vM.it  >?  i;mi?iiC  7iflR*.TnftZ*T  5aMe  tar  its  fU- 

'-  -  K'*    •''»\^    *>»»*  >v  >i^^t:«£  U5*r  ^?««mii&iif  sk£IJBd<aBeto 
>  '  vi  %  X:»v.v,,^  >'\ti'*vkv  K!>*r»rtiu  hij  xibari:  jni£  "Cie  cAei 
♦  m  sv\.      mk^   >u-<tMt  i^■v^wl  i^i  isrLdar  Tsnu^  urKmcked,  bat 

.    vv  <»       A    *N>  >fcv   K  >T   r.^- •cw;h:»ti  ^  jnArmsfCCtttwiflithe 
^  ^  •    -'     >   'K    'V,*.-.!  '^  1^  *'.>  s:  ^"^  fT  itnvii  can.  to  adopt 
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the  language  of  Willes,  J.,  be  said  in  any  way  to  change  the 
intrinsic  character  of  that  employment  Let  us  suppose,  to  test 
it,  that  the  whole  were  written  out^  and  that  the  constituent  of 
the  broker  wrote  as  follows, —  "  Act  for  me  as  my  broker,  in 
buying  the  tallow  on  as  good  terms  as  practicable,  and  for  tliat 
purpose  you  may  establish  privity  of  contract  between  me  and 
the  person  who  engages  to  supply  it,  as  ordinary  brokers  do ; 
But,  as  I  am  told  that  it  is  found  by  experience  that  a  broker  can 
more  speedily  and  perhaps  more  cheaply  pick  up  tallow  when 
able  to  take  an  entire  lot  from  another  broker  than  when 
obliged  to  make  a  contract  for  the  specific  quantity  contained 
in  the  client's  order,  and,  as,  it  would  seem,  it  is  found  in  prac- 
tice inconvenient  to  effectuate  a  contract  for  an  entire^lot  by  the 
delivery  of  several  sold-notes,  containing  each  the  quantity 
bought  for  each  different  client,  and  amounting  in  the  aggre- 
gate to  the  quantity  contained  in  the  lot,  without  which  no 
privity  of  contract  can  be  established,  and  in  consequence  it 
appears  that  my  order  may  be  placed  more  quickly,  and  perhaps 
more  cheaply,  if  I  will  dispense  with  the  necessity  for  establish- 
ing privity  of  contract  between  me  and  the  other  contractor ; 
for  these  reasons,  I  give  you  an  alternative  authority  to  dispense 
with  establishing  privity  of  contract  between  me  and  the^  other 
contractor,  provided  you  are  personally  liable  to  me  for  the  ful- 
fillment of  the  contract,  and  there  really  is  a  contract  made  by 
you  which  you  can  enforce,  entered  into  in  consequence  of  my 
order,  and  so  fixing  the  price,  and  preventing  your  interest 
from  coming  in  conflict  with  your  duty  to  me ;  in  every  other 
respect,  you  are  to  have  the  authority  and  liability  of  a  broker." 
Such  a  variation  of  the  terms  would  be  in  no  way  inconsistent 
with  the  relation  between  the  parties  being  that  of  broker  and 
client  The  custom  stated  in  the  29th  paragraph,  as  I  read  it, 
does  no  more  than  add  as  one  of  the  terms  of  the  broker's  em- 
ployment an  alternative  power  to  the  effect  I  have  just  stated. 
It  *seems  to  me  in  no  way  inconsistent  with  the  employ-  [111 
ment  as  broker,  and  therefore  not  objectionable  on  that  ground. 
The  case  of  Bostock  v.  Jardme  Q  was  referred  to  in  the  Court 
below  and  in  the  argument  before  us  as  a  decision  that  such  a 
custom  was  bad  in  law ;  and,  as  reported,  it  certainly  seems  so ; 
for,  it  is  there  stated  that  the  question  was  left  to  the  jury,  who 

O  3  H.  &  C,  700 ;  34  L.  J.  (Ex.),  142. 
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found  that  there  was  such  a  custom,  and  yet  the  Court  entered 
judgment  for  the  defendant :  but  the  case  is  misreported  in  this 
respect  My  Brother  Mellor,  before  whom  the  cause  was  tried, 
has  referred  to  his  notes,  and  finds  that  no  question  was  left  to 
the  jury,  the  case  being  treated  as  one  of  law  for  the  Court  only. 
The  defendant  is  stated  to  be  a  Liverpool  merchant,  and  per- 
sonally ignorant  of  this  custom.  But  I  think  it  is  now  tho- 
roughly established  that  a  person  who  deals  in  a  general  market 
is  bound  to  inquire  what  its  usages  are ;  and  that  those  who 
deal  with  him  have  a  right  to  hold  him  bound  by  them  to  the 
same  extent  as  they  would  have  been  entitled  to  hold  a  person 
bound  who  belonged  to  the  place.  He  is  precluded  from  set- 
ting up,  as  against  the  persons  he  dealt  with,  his  ignorance  of 
that  which  he  ought  to  have  known.  I  refrain  from  discussing 
this  at  length,  because  I  do  not  understand  that  any  of  the  judges 
either  in  the  court  below  or  above  doubt  that  the  defendant  ib 

I 

in  no  better  position  because  he  was  a  Liverpool  man,  who       | 
chose  to  deal  in  London,  than  if  he  had  been  a  Londoner.  | 

These  are  the  reasons  which  lead  me  to  the  conclusion  that)  j 
when  the  plaintifib  on  the  2d  of  April  entered  into  a  contract 
with  Simpson  &  Co.,  for  160  tons,  making  themselves  liable  to 
take  and  pay  for  them,  they  did,  as  &r  as  regarded  50  tops,  in-  i 
cur  that  liability  at  the  request  of  and  in  pursuance  of  tbe  an- 
thority  given  by  the  defendant  in  his  order  of  that  date,  which 
is  one  part  of  the  plaintiffi'  case.  It  remains  to  be  seen  whether, 
in  consequence  of  that  liability,  the  plaintiffi  have*  been  com- 
pelled to  pay  money,  and  whether  all  conditions  precedent  to 
the  defendant's  obligation  to  pay  that  money  have  been  fulfillei 
I  think  both  positions  are  made  out 

I  quite  agree  that  the  plaintiffs  cannot  call  upon  the  defendant 
to  pay  them,  unless  they  can  show  that  he  might  have  had  the 
112]  *tallow  he  had  stipulated  for,  on  payment  of  the  price. 
It  was  argued  at  the  bar  that  this  was  not  so,  because  the  spe- 
cific casks  of  tallow  which  were  offered  to  the  defendant  were 
never  the  property  of  Simpson  &  Co. ;  and  this,  no  doubt,  is  tme 
in  fisu3t  But  I  am  not  able  to  see  anything  which  entitied  the 
defendants  to  insist  on  having  tallow  that  had  belonged  to  the 
persons  whom  the  plaintiffi  described  in  the  bought-note  as 
principals  from  whom  they  bought  Supposing  that  there  had 
been  a  sold-note  for  50  tons  delivered  to  Simpson  &  Co.,  so  as 
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to  establish  privity  of  contract  between  that  firm  and  the  de- 
fendant, I  apprehend  that  Simpson  &  Co.,  if  that  firm  continued 
solvent,  or  its  trustees  if  it  failed,  might  have  supplied  the  de- 
fendant when  the  right  time  came  with  any  tallow  answering 
the  description  in  the  contract,  however  or  wherever  obtained ; 
and  that  tiie  defendant  could  not  have  refused  to  receive  that 
tallow,  provided  it  did  answer  that  description. 

I  have  known  cases  in  which  the  party  who  had  contracted 
to  supply  goods  had  fidled  before  the  time  of  delivery,  and  could 
not  himself  on  his  own  credit  have  procured  such  goods,  but, 
the  market  having  gone  down,  so  that  the  bargain  was  a  good 
one,  he  or  his  creditors  have  gone  into  the  market  and  agreed 
with  a  third  party  to  supply  the  goods  on  his  behalf,  receiving 
the  contract  price,  and  out  of  that  retaining  the  price  at  which 
the  third  party  was  willing  to  furnish  the  goods,  handing  to  the 
contractors  or  his  creditors  the  surplus.  I  have  always,  when 
at  the  bar,  considered  that  such  a  course  was  legitimate.  I  think 
that  since  I  have  been  on  the  bench  I  have  so  ruled,  though  of  that 
I  cannot  be  sure ;  and  I  never  heard  that  either  a  judge  or  a  jury 
took  an  opposite  view  of  such  a  transaction.  The  defendant,  if 
the  goods  are  of  the  description  stipulated  for,  gets  all  he  bar- 
gained for :  and,  why  should  he  be  entitied  to  make  a  dishonest 
profit  on  account  of  the  failure  of  the  contractor  ?  And  (still 
assuming,  contrary  to  the  &ct  in  the  present  case,  that  there  was 
privity  of  contract),  if  the  person  who  was  to  supply  the  goods 
to  the  broker's  constituent  A.  had  chanced  to  have  made  a  con- 
tract through  the  same  broker  to  receive  similar  goods  at  a  lower 
price  from  a  constituent  B.,  I  can  conceive  no  reason  why  he 
should  not  say  to  the  broker,  "  Apply  the  goods  which  your 
constituent  B.  *is  to  supply  to  me  at  so  much  a  ton  to  [113 
the  fulfillment  of  the  contract  by  which  I  am  bound  to  supply  to 
your  constituent  A.  at  so  much  more  a  ton,  and  apply  the  money 
you  pay  on  behalf  of  A.  in  the  first  instance  in  paying  B.,  and 
hand  over  to  me  only  the  surplus."  This  is  called  in  the  case 
setting  off  one  contract  against  another,  and  it  was  treated  on 
the  argument  as  something  abnormal,  and  which  it  would  re- 
quire a  custom  to  justify.  But  it  struck  me  on  the  argument 
that  it  would  be  quite  fair  and  proper,  and  required  no  custom 
at  all  to  justify  it.  I  asked  What  harm  it  would  do  to  A.  if  his 
contract  was  fulfilled  by  means  of  this  which  is  called  a  set-off; 
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how  he  was  prejudiced  by  receiving  all  that  he  had  bargained 
for  by  means  of  this  or  any  other  machinery  that  was  con- 
venient to  the  other  side.  No  answer  was  given ;  and,  after 
turning  it  over  in  my  mind,  I  can  see  none  that  could  have  been 
given. 

If,  indeed,  there  should  be  any  dispute  as  to  the  quality  of  the 
tallow  offered,  the  broker  who  was  acting  in  the  case  supposed 
for  both  A.,  who  is  to  receive  the  tallow,  and  whose  interest  is 
to  have  it  extra  good,  and  B.,  who  is  to  supply  it,  and  whose  in- 
terest is  therefore  to  pass  tallow  that  was  of  as  low  a  quality  as 
would  comply  with  the  contract,  could  not  well  act  as  arbiter 
or  judge  as  to  the  quality  of  the  tallow ;  but  this  is  a  small  matter, 
and  no  difficulty  of  that  sort  has  arisen  here. 

It  seems  to  me  that  the  effect  of  the  transaction  which  is  called 
balancing  and  settling  the  contracts  against  each  .other  was 
simply  this,  that  Simpson  &  Co.,  or  their  trustees  said  to  the 
plaintiflfe,  "  Apply  all  the  tallow  which  you  are  bound  to  supply 
to  us,  as  far  as  it  will  go,  to  the  fulfillment  of  those  contracts 
by  which  we  are  bound  to  supply  you  tallow  on  the  same  terms ; 
as  to  the  balance  of  the  contracts,  get  tallow  where  you  can  to 
fulfill  them,  on  the  best  terms  you  can;  charge  us  with  the 
market-price  and  pay  us  the  difference  between  that  and  the 
contract-price.^'  The  plaintiffi  assented  to  this.  It  is  stated  m 
the  case  that  it  is  the  custom  so  to  do,  which  certainly  tends  to 
show  that  it  is  convenient ;  and  perhaps,  therefore,  tlie  plaint- 
iffs were  bound  to  do  so.  But  I  have  failed  to  see  what  objec- 
tion there  would  have  been  to  their  voluntarily  adoptiBg  this 
course,  without  custom  at  all,  even  if  there  had  been  complete 
114]  privity  of  contract  established  between  *the  defendfflit 
and  Simpson  &  Co. ;  nor  can  I  see  how  the  defendant  is  in  any 
way  prejudiced  by  this  course  being  followed.  If  the  plaintiffi 
had  by  any  means  escaped  paying  the  difference  to  Simpson  k 
Co.,  and  were  seeking  to  make  a  profit  out  of  the  transaction, 
it  would  in  my  opinion  have  been  quite  a  different  case. 

I  have  had  the  advantage  of  reading  my  Brother  Cleasby's 
opinion ;  and  I  wish  to  point  out  where  are  the  two  matters  in 
which  I  differ  from  what  I  understand  to  be  his  reasoning. 

In  the  first  place,  I  understand  the  statement  in  par.  12  of  the 
case,  that,  "  on  receiving  the  defendant's  order  of  the  2d  of 
April,  the  plaintiffs  entered  into  a  contract  with  Simpson  &  Co. 


I 

VoL  VII.]  HILARY  TERM,  XXXV  VICT.  865 

MoUett  y.  Robinison.  1872 

for  the  purchase  of  150  tons  of  tallow,  intending  to  appropriate 
50  tons  out  of  these  150  tons  to  the  defendant's  said  order/'  as 
amounting  to  a  finding  that  the  plaintiff  made  this  contract 
with  Simpson  &  Co.  in  consequence  of  the  defendant's  order, 
and  in  intended  pursuance  of  his  authority  and  (if  the  custom 
is  effectual)  in  real  pursuance  of  his  authority.    I  quite  agree 

that  it  had  not  and  was  not  intended  to  have  the  effect  of  esta- 

• 

blishing  privity  of  contract  between  the  defendant  and  Simpson 
&  Co.  And  the  same  remarks  apply  to  the  second  order. 
Secondly,  that  the  contracts  actually  entered  into  were  not  for 
the  sale  of  specific  casks  of  tallow,  or  for  the  supply  of  tallow 
from  a  particular  stock,  or  supplied  by  a  particular  firm  whose 
brand  might  be  of  importance ;  but  are  contracts  to  supply  any 
tallow  answering  a  particular  description ;  and  consequently  the 
defendant  was  offered  all  that  he  had  ever  stipulated  for,  and 
suffered  no  prejudice  from  the  tallow  being  obtained  elsewhere 
than  from  Simpson  &  Co.'s  own  stores. 

For  these  reasons,  I  think  the  judgment  of  the  Court  below 
should  be  affirmed. 

Channell,  B.  In  this  case  I  am  of  opinion  that  the  rule  nisi 
granted  by  tiie  Court  below  ought  to  have  been  discharged,  and 
that  the  judgment  entered  pro  formS  to  that  effect  (the  Court 
having  been  equally  divided)  ought  to  be  affirmed. 

I  have  had  the  opporttmity  of  reading  the  judgment  of  my 
Brother  Blackburn,  who  has  gone  into  the  case  very  ftdly.  I 
*agree  generally  with  him ;  but,  considering  the  difference  [115 
of  opinion  amongst  the  judges  here  as  well  as  in  the  court  be- 
low, I  think  it  right  to  state  shortly  the  grounds  of  my  judg- 
ment. 

We  must  take  it  that  the  custom  set  out  in  par.  29  of  this 
appeal  case  was  fally  proved,  and  that  the  mode  of  dealing  there 
described  is  the  mode  according  to  which  business  is  done  by 
the  persons  calling  themselves  brokers,  in  a  market  which  we 
must  take  to  be  a  known  and  established  market,  and  which  is 
called  in  the  case  "the  London  tallow-trade."  The  plaintiffs 
are  persons  acting  as  such  brokers  in  that  market,  and  dealing 
according  to  its  usages.  The  defendant  is  a  Liverpool  merchant, 
not  perhaps  cognizant  of  the  usages  of  the  London  tallow- 
market,  but  who  chooses  to  employ  the  plaintiffi  to  buy  tallow 
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for  him  at  that  market.  If  he  distinctly  and  expressly  employed 
the  plaintiff  to  bay  for  him  according  to  the  usages  of  that 
market,  the  plaintiffi  would  clearly  be  entitled  to  recover  in  this 
action ;  for,  according  to  the  findings  in  this  case,  they  have 
dealt  in  the  matter  throughout  according  to  the  usages.  He 
has  not,  however,  expressly  employed  them  to  buy  according 
to  the  usages ;  and  the  question  we  have  to  decide,  as  it  seems 
to  me,  is  simply  whether  the  actual  employment  of  the  plaintiffi 
by  the  defendant  under  the  circumstances  stated  in  the  case  is 
to  be  taken  as  the  same  as  if  he  had  expressly  employed  them 
to  buy  according  to  the  usages. 

The  market  being  a  known  and  established  one,  it  becomes 
immaterial  whether  the  defendant  was  aware  of  the  usages  or 
not.  By  choosing  to  deal  or  employ  others  to  deal  for  him  in 
such  a  market,  where  he  might  expect  to  find  special  usages, 
he  became  not  necessarily  bound  by  all  the  usages  of  the  mar- 
ket,—  that  would  depend  upon  the  nature  of  the  dealing,— but 
as  much  bound  by  them  if  he  did  not  know  them  as  if  he  did. 
This,  I  think,  has  been  held  in  numerous  cases ;  and  I  do  not 
know  that  there  is  any  difference  of  opinion  in  the  Court  upon 
the  point.  It  was  in  fact  his  duty,  before  dealing  or  employing 
others  to  deal  in  such  a  market,  to,  inquire  as  to  its  usages,  if 
he  wished  to  provide  against  anything  which  he  had  not  fore- 
seen being  done  in  pursuance  of  the  contract  We  may,  there- 
fore, disregard  the  element  introduced  into  the  case  by  the 
defendant's  ignorance  of  the  usage. 

116]  *The  question,  therefore,  comes  to  this,  was  there  any- 
thing in  the  express  terms  of  the  employment  of  the  pljunliffl 
by  the  defendant  so  inconsistent  with  the  usage,  that  the  usage 
is  to  be  taken  to  be  excluded  and  not  tacitly  incorporated.  The 
well-known  rule  that  a  usage  varying  a  contract  cannot  be  in- 
corporated into  it,  is  merely  an  example  of  the  maxim  "  Expres- 
sum  facit  cessare  tacitum."  I  can  see  nothing  in  the  orders 
given  by  the  defendant  to  the  plaintiffs  in  this  case  to  show  that 
what  they  were  employed  to  do  was  so  inconsistent  with  the 
course  of  dealing  according  to  the  usage,  that  it  must  be  taken 
that  the  plaintiff  were  not  authorized  to  follow  the  usage. 

It  seems  to  me  that  it  is  begging  the  whole  question  to  say 
that  the  plaintiffi  were  employed  to  act  as  brokers,  if  by  that 
is  meant,  to  act  as  ordinary  brokers  only.    They  were  employed 
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to  "  buy  for  me."  It  is  true  that  they  were  not  asked  to  "  sell 
to  me :"  and,  if  I  thought  that  the  effect  of  the  usage  was  neces- 
sarily to  make  the  plaintiffs  sellers  to  the  defendant,  I  should 
say  it  was  inconsistent  with  the  employment.  I  do  not,  how- 
ever, think  that  is  the  effect  of  the  usage.  The  order  is,  "  buy 
for  me'*  simply  (in  one  case,  "  buy  for  me  on  the  best  terms  "). 
It  is  not  "  buy  for  me  as  an  ordinary  broker  does,"  that  is  to 
say, ''  make  a  binding  contract  of  sale  and  purchase  between  me 
and  some  third  person."  It  is  simply  "  buy  for  me ;"  and  that, 
being  addressed  to  a  broker  in  the  London  tallow-trade,  means 
"  buy  for  me  in  the^vay  a  broker  in  th«  London  tallow-trade 
does ;"  and  that,  again,  by  virtue  of  the  usage  means,  "  buy  for 
my  benefit  in  your  own  name ;  hand  to  me  the  goods  when  you 
get  them ;  get  them  as  cheaply  as  you  can  in  the  market ;  I  will 
pay  you  the  price  you  have  to  pay  to  the  seller,  and  will  pay 
you  brokerage  for  your  services."  I  can  see  nothing  in  such  a 
mode  of  buying  for  another  so  inconsistent  with  a  simple  direc- 
tion to  buy  as  to  prevent  our  construing  as  a  direction  to  buy 
iii  that  manner  a  simple  direction  to  "  buy  for  me,"  when  ad- 
dressed to  a  person  who  usually,  and  to  the  knowledge  of  the 
person  giving  the  direction,  buys  for  others  in  that  manner, 

I  have  already  pointed  out  that,  the  usage  being  the  usage  of 
a  known  market,  actual  knowledge  of  it  is  immaterial.  There 
is,  in  fact,  nothing  whatever  to  show  any  intention  on  the  part 
of  the  *defendant  to  direct  the  plaintiffii  to  buy  in  any  [117 
other  manner  than  that  in  which  they  were  accustomed  to  buy, 
and  in  which  they  did  buy.  ^ 

It  seems  to  me,  therefore,  that  the  orders  given  by  the  de- 
fendant to  the  plaintiffs  must  be  construed  as  if  they  had  been, 
in  express  terms,  "  Buy  for  me  according  to  the  usages  of  the 
London  tallow-market ;  "  and  consequently  that  the  plaintiffs, 
having  bought  for  him  according  to  those  usages,  and  having 
incurred  liability  at  the  defendant's  request  by  so  doing,  are 
entitled  to  be  reimbursed. 

For  these  reasons,  I  think  the  judgment  should  be  affirmed. 

Sjblly,  C3.  I  am  of  opinion  that  the  judgment  in  this  case 
should  be  affirmed. 

The  plaintifib  are  brokers  in  the  City  of  London,  and  on  the 
2d  of  April,  1870,  effected  a  purchase  on  behalf  of  the  defend- 
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ant  of  60  tons,  and  on  the  28th  of  April  next  following  of  150 
tons  of  tallow,  and  delivered  to  him  notes  of  the  purchases  in 
the  usual  form,  not  naming  the  sellers.  The  plaintiflw,  with  a 
view  to  the  execution  of  the  defendant's  orders,  purchased  the 
whole  quantity,  at  various  periods,  of  Simpson  &  Co.,  and  of 
Rayner  &  Co. ;  not  under  two  several  contracts  for  50  and  150 
tons,  but,  having  received  orders  from  other  buyers  to  purchase 
other  quantities  of  the  same  tallow,  made  purchases  of  150  tons 
and  200  tons  respectively.  "When  the  time  arrived  for  the  de- 
livery of  the  tallow,  Simpson  &  Co.  had  &iled,  and  the  plaintiffi, 
having  contracted  with  them  for  several  bther  purchases  and 
sales  of  tallow  before  the  time  for  performance,  settled  the  whole 
of  these  transactions  by  setting  off  the  sales  against  the  pur- 
chases, and  paying  or  receiving  the  difference  upon  the  whole 
of  the  contract.  The  plaintiffs  then,  when  the  lime  had  arrived 
for  the  delivery  of  the  tallow  to  the  defendant,  having  purchased 
the  requisite  quantities,  tendered  the  tallow  in  due  time  to  the 
defendant ;  when,  tallow  having  fallen  in  price,  and  the  defend- 
ant having  ascertained  that  the  tender  was  made  by  the  ph^nt- 
iffi,  and  not  by  Simpson  &  Co.,  and  Rayner  &  Co.,  the  sellers, 
he  ret)udiated  the  contracts,  and  refused  to  accept  the  tallow; 
whereupon  the  plaintiflfe  brought  this  action  to  recover  862Z.  4s. 
6d.,  the  loss  or  difference  in  price  which  they  had  allowed  to 
118]  Simpson  &  Co.,  *and  Eayner  &  Co.  And  the  question  is, 
whetiier  they  are  entitled  to  recover. 

The  defendant  contends  that,  by  reason  of  the  purchase  by 
the  plaintiffs  of  the  tallow  in  different  quantities  from  those 
which  he  had  ordered,  he  would  have  had  no  right  of  action 
against  the  sellers  if  they  had  £Etiled  to  perform  the  contracts, 
and  that  there  was  in  fact  no  privity  between  him  and  them; 
and  that,  the  plaintiff  not  having  effected  these  purchases 
according  to  the  duty  and  practice  of  brokers,  he  is  not  bound 
by  the  contracts  entered  into,  and  which  are  not  such  as  he 
authorized  the  plaintiff  to  make ;  and  therefore  that  the  plaint- 
iffs cannot  maintain  this  action. 

The  plaintife,  however,  rely  upon  the  usage  in  the  tallow 
trade  in  the  City  of  London,  to  the  effect  that  a  broker,  upon 
an  order  to  purchase  tallow  as  in  the  present  case,  is  entitled  to 
contract  for  the  purchase  of  the  quantity  required,  together 
with  other  quantities  for  which  he  may  have  received  orders 
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from  other  parties,  including  the  whole  in  one  and  the  same 
contract  of  purchase ;  and,  farther,  that  he  may  settle  with  the 
sellers  as  before  mentioned,  and  then  enforce  the  performance 
of  the  contract  with  the  purchaser,  suing  in  his  own  name ; 
he,  however,  being  always  personally  liable  under  the  usage 
for  the  performance  of  the  contract  with  the  buyer,  as  if  he 
had  himself  been  the  seller  of  the  tallow. 

The  question  for  our  consideration  is,  whether  this  usage  is 
binding  upon  the  defendant,  who  is  a  merchant  residing  and 
trading  at  Liverpool,  and  not  in  London,  and  whether  it  is  a 
reasonable  custom  and  so  incorporated  into  the  contract  as  to 
be  binding  on  the  defendant,  and  to  enable  the  plaintiflb  to 
recover. 

The  custom  itself,  as  above  set  forth,  is  expressly  found  by 
the  case ;  and  the  pldntiffi  are  found  to  have  strictly  conformed 
to  the  custom  throughout  these  transactions;  and  I  am  of 
opinion  that  the  custom  is  lawful  and  reasonable,  and  also  that 
it  is  binding  upon  the  defendant.  It  is  true  that  this  custom, 
as  found,  does  not  enable  the  defendant  to  enforce  the  perform- 
ance of  the  contract  by  an  action  in  his  own  name  against  the 
seller ;  but,  inasmuch  as  it  may  well  be  that,  from  the  nature 
of  the  tallow  trade,  a  broker  may  be  often  unabl^  to  effect  a  pur- 
chase of  the  specific  quantity  df  tallow,  neither  more  nor  less, 
that  a  buyer  may  require,  or  to  *purchase  it  on  terms  as  [119 
favorable  to  the  buyer  as  upon  the  purchase  of  a  larger  quantity, 
I  see  nothing  unreasonable  in  a  custom  which  enables  him,  if 
he  has  several  orders  to  buy  for  different  purchasers,  to  execute 
them  by  purchasing  of  a  seller  a  sufficient  quantity  to  provide 
for  the  performance  of  all  the  contracts ;  he  being  himself,  by 
force  of  the  custom,  personally  liable  to  each  of  the  buyers  for 
the  complete  p'^rformance  of  each  of  the  contracts. 

It  is  objected  that  the  purchaser,  in  such  a  case,  if  the  broker 
becomes  insolvent,  being  without  the  means  of  enforcing  the 
contract  against  the  seller,  is  deprived  of  the  benefit  of  it  alto- 
gether. But  I  think  that  the  disadvantage  to  the  defendant  of 
being  unable  to  sue  the  solvent  seller,  upon  the  insolvency  of 
the  broker,  is  rather  apparent  than  real ;  fof ,  if  such  had  been 
the  state  of  things  in  this  case,  and  supposing  the  price  of  tal- 
low to  have  risen,  in  which  case  only  the  defendant  could  have 
been  interested  in  suing  Simpson  &  Co.,  I  am  of  opinion  that 
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he  might  have  saed  in  the  name  of  the  plaintiffs,  and  the  valne 
of  the  150  tons  of  tallow  wonld  have  been  recovered  by  the 
plaintiff,  or  in  their  name,  in  trust  for  the  defendant  as  to  the 
50  tons,  and  for  the  purchaser  of  the  100  tons  as  to  the  remain- 
der. And,  if  the  defendant's  order  and  the  plaintiffs'  note  of 
the  contract  had  been  so  expanded  as  to  embrace  all  these  con- 
tingencies and  to  provide  for  them,  there  would  have  been  no 
departure  from  the  real  intention  of  the  parties,  either  as  to  the 
contract  itself  or  the  mode  of  carrying  it  into  effect. 

The  direct  operation  of  a  custom  upon  any  contract,  and  in- 
deed the  very  essence  of  a  custom,  inasmuch  as  it  is  supposed 
to  be  known  to  both  parties,  is,  to  make  it  as  much  a  part  of  the 
contract  itself  as  if  it  had  been  expressly  recited  or  stated  in  it 
If  the  contract  here  to  all  that  it  contains  had  added  the  words 
hereafter  following,  it  appears  to  me  that  the  contract  would 
have  been  reasonable  and  just  to  all  parties,  and  that  which,  if 
the  parties  knew  of  the  custom,  they  must  actually  have  in- 
tended,—  "It  is  hereby  agreed  that  the  broker  may  purchase 
of  the  seller  any  larger  quantity  of  tallow  than  50  tons,  in  order 
to  supply  other  contracting  parties;  provided  that  the  buyer 
shall,  if  he  thinks  fit,  be  at  liberty  to  sue  the  seller  in  the  name 
120]  of  the  bjoker,  and  *that  the  broker  hereby  guarantees 
the  performance  of  the  contract  ^j  the  seller." 

As  to  the  objection  that  the  broker  in  fact  becomes  the  seller, 
I  need  say  no  more  thaQ  that  he  becomes  so  only  to  the  same 
extent  as  in  the  common  case  of  a  broker  guaranteeing  the  per- 
formance of  the  contract  by  the  seller.  If  all  parties  remain 
solvent,  no  difficulty  arises.  If  the  broker  becomes  insolvent, 
ihe  remedy  above  pointed  out  is  open  to  the  buyer.  If  the 
seller  be  insolvent,  as  here,  the  broker  must  perform  the  con- 
tract with  the  buyer.  Why  should  the  buyer  in  either  case  es- 
cape the  performance  of  the  contract  as  against  the  one  party 
or  the  other  ? 

So,  I  think  that  the  defendant,  upon  authority  as  well  as.  on 
principle,  although  carrying  on  business  at  Liverpool,  must  be 
taken  to  have  known,  or,  if  not,  that  he  must  be  content  to  be 
bound  by  the  custotn  of  the  tallow-trade  in  London,  if  he  think 
fit  to  instruct  a  broker  there  to  effect  a  purchase  on  his  behal£ 
The  custom  in  London  is  universal ;  and  a  broker,  as  before 
observed,  would  be  often  unable  to  comply  with  an  order  to 
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purchase,  or  to  effect  the  contract  on  terms  equally  £Eivorable 
to  the  buyer,  unless  by  availing  himself  of  the  custom.  And^ 
having  done  so  in  the  transaction  in  question,  I  am  of  opinion 
that  he  is  justified  by  the  custom,  which,  being  reasonable  in 
itself  and  binding  upon  the  defendant,  entitles  the  plaintiffs  to 
maintain  this  action. 

The  Court  being  thus  equally  divided,  the  judgment  of  the 
Court  below  discharging  the  rule,  was  affirmed. 

Jvdgmeni  affirriMd. 

Attorneys  for  plaintifis :  Thomas  ^  HoUams, 
Attorneys  for  defendant :  Simpson  ^  OuUingford. 


s  Feb.  9, 1872. 

*Lbb  and  others  v.  Walkbr.  [121 

Law  Reports,  7  Common  Pleas,  121. 
Ifegiigenee — PraeHce  as  to  cbtaining  LeUers-PcUeiU. 

On  the  28th  of  April,  1870,  the  plaintifis  retained  the  defendant,  a  patent^gent, 
to  obtain  for  them  letters-patent  for  "  A  new  automaton  vase  or  depdt  for  holding 
coals/'  and  on  the  80th  a  provisional  specification  was  filed.  Nothing  more  was 
done  by  the  defendant  until  the  end  of  August,  when  he  gave  notice  of  his  in- 
tention to  proceed  with  the  patent,  pursuant  to  s.  12  of  16  &  16  Vict.  c.  88 ;  and 
in  October  he  applied  for  the  fiat  of  the  Attorney-General  for  sealing  the  patent 

Li  the  meantime,  viz :  on  the  16th  of  June,  1870,  ond  P.  had,  as  the  defendant 
was  aware,  filed  a  provisional  specification  for  "  Improvements  in  coal  vases," 
which  ttfmed  out  to  be  substantlidly  the  same  as  the  phdntifib'  invention,  and  had 
on  the  10th  of  September  obtained  a  grant  of  letters-patent  for  the  same. 

The  Attorney-General  rejected  the  plaintifib'  application,  upon  the  authority  of 
Ex  parte  Bates  (Law  Bep.  4  Gh.  677),  where  under  similar  circumstances  the 
second  applicant  for  provisional  protection,  in  the  absence  of  fraud,  was  held  en- 
titled to  have  his  letters-jyatent  sealed,  of  which  decision,  though  pronounced  in 
May,  1869,  the  defendant  was  ignorant. 

Hdd,  that  there  was  evidence  of  negligence  on  the  part  of  the  defendant. 

Thb  first  count  of  the  declaration  stated  that,  in  consideration 
that  the  plaintiff  would  employ  the  defendant,  as  and  being  a 
patent-agent,  as  their  agent  to  procure  in  the  name  of  Absolom 
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Evans  certain  letters-patent  for  an  invention  of  "  A  new  auto- 
maton vase  or  depdt  for  holding  coeds  or  other  substances/'  for 
reward  to  the  defendant,  the  defendant  promised  the  plaintifis 
that  he  would  use  due  and  proper  care  and  skill  in  and  about 
endeavoring  to  procure  the  said  letters-patent ;  that  the  plaint- 
i&j  relying  on  the  promise  of  the  defendant,  did  employ  the 
defendant  as  aforesaid,  and  on  the  terms  aforesaid ;  and  that  all 
times  elapsed  necessary  to  entitle  the  plaintiffs  to  have  the  de- 
fendant do  what  he  promised  to  do,  and  to  sue  him  for  the 
breach  thereinafter  mentioned ;  yet  that  the  defendant  did  not 
use  due  and  proper  care  and  skill  in  and  about  endeavoring  to 
procure  the  said  letters-patent,  but  so  carelessly  and  negligently 
conducted  himself  in  endeavoring  to  procure  the  same  that  he 
failed  to  procure  them ;  whereby  the  plaintiffi,  to  whom  Evans 
had  agreed  to  assign  the  benefit  of  the  invention  and  of  the  let- 
ters-patent when  obtained,  lost  all  the  profits  and  benefit  which 
would  have  accrued  to  them  from  the  said  letters-patent,  &c. 
122]  *Third  count,  for  money  received  by  the  defendant  to 
the  plaintiff's  use,  and  money  found  due  upon  accounts  stated. 

Pleas :  1.  To  the  first  count,  a  denial  of  the  promise ;  2.  To 
the  same,  that  the  defendant  did  use  due  and  proper  care  and 
skill  in  and  about  the  endeavoring  to  procure  the  letters-patent^ 
and  did  not  carelessly  or  negligently  conduct  himself  in  endea- 
voring to  procure  the  same ;  4.  To  the  last  count,  never  indebted. 
Issue. 

At  the  trial  before  Lush,  J.,  at  the  Staffordshire  Summer 
Assizes  the  fiicts  proved  were  as  follows : —  One  Evans,  who 
was  in  the  employ  of  the  plaintiffi,  japanners  and  tin-plate 
workers  at  Wolverhampton,  having  invented  a  new  automaton 
vase  for  holding  coals,  and  having  agreed  to  assign  the  benefit 
c^  the  invention  to  the  plaintiffi,  they,  on  the  28th  of  tAipril, 
1870,  employed  the  defendant,  a  patent-agent,  to  take  the  neces- 
sary steps  for  patenting  the  invention.  Accordingly  a  pro- 
visional specification  was  prepared  and  filed  by  him  on  the 
80th  of  April,  1870.  On  the  9th  of  August  the  plaintiffs  received 
a  letter  from  the  defendant,  reminding  them  that  the  time  was 
drawing  near  for  giving  notice  to  proceed  (^),  and  requesting 
them  to  forward  him  102.  on  account  of  duties  (which  they  did). 

Q)  Notice  of  Intention  to  proceed  with   months  from  the  filing  of  the  proTiaioiuJ 
the  patent  most  be  given  within  four    specification :  see  15  &  16  Vict.,  c.  88,  s.  12. 
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In  tfaifi  letter  the  defendant  intiouiAed  that  one  Perman,  of 
Birmingham,  had  applied  for  ietters-patent  for  ^'  ImfHrovements 
in  Coal  Vases,''  but  that  he  could  not  ascertain  what  the  im- 
provementa  were  until  the  end  of  the  year.  The  defendant  duly 
gave  notice  to  proceed  with  the  patent,  and  within  three  weeks 
after  the  advertisement  thereof  appeared  in  the  London  Ghvsette^ 
viz.  on  the  13th  of  September,  1870,  Perman  gave  notice  that 
he  objected  to  the  letters-patent  being  granted  to  Evans,  upon 
the  ground  ^  that  the  said  Absolom  Evans  is  not  the  first  and 
true  inventor  of  the  said  invention,  the  same  having  been  pre- 
viously invented  by  me,  and  letters-patent,  bearing  date  the  15th 
<^  June,  1870,  having  been  already  granted  to  me  for  the  said 
invention." 

A  copy  of  this  notice  of  objection  was  forwarded  by  the  de» 
fendant  to  the  plaintiff,  on  the  19th  of  September,  1870,  accom- 
panied by  a  letter  containing  this  passage : —  '^  I  have  received 
notice  of  ^objection  (a  copy  of  which  I  inclose)  to  the  [123 
grant  of  letters-patent  for  your  new  automaton  vase,  applied  for 
on  the  80th  of  April,  and  which  you  will  see  is  weeks  before 
Perman  applied,  viz.,  the  16th  of  June.  His  patent  was  seal^ 
on  the  10th  instant  Perman,  I  believe,  cannot  prevent  you 
getting  your  patent  sealed,  and  it  will  be  dated  prior  to  his ; 
and,  futhermore,  I  do  not  believe  he  can  prove  his  allegations ;" 
and  in  -a  postscript  was  added — ''I  have  not  the  least  doubt  as 
to  my  ability  to  carry  your  patent  through." 

In  a  letter  of  the  20th  of  September,  1870,  the  defendant  re- 
peated his  previous  statement  as  to  tine  worthlessness  of  Per- 
man's  patent,  and  requested  ^'  a  cheque  for,  say,  15/.  or  202., 
that  I  may  apply  for  the  report  and  seals  at  once." 

A  further  siun  of  152.  was  accordingly  remitted  to  the  defend- 
ant on  the  22d  of  September.  And  on  the  8th  of  October  he 
obtained  £rom  the  plaintiffii  a  further  sum  of  20/.,  which  he  re- 
presented as  necessary  to  pay  fees. 

On  the  hearing,  on  the  lltii  of  October,  the  Attorney-General 
refused  his  fiat  for  the  sealing  of  the  plaintiffi'  patent,  upon  the 
authority  of  Ex  parte  Bates  ('),  where  it  was  held,  that  leaving  a 
provisioiial  specification  at  the  patent^ffice,  and  obtaining  pro- 
visional protection,  does  not  prevent  a  second  applicant  from 
leaving  a  provisional  specification  of  a  similar  invention,  and  ob- 
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taining  valid  letters-patent  for  the  invention,  before  six  monthfl 
have  elapsed  from*  the  time  when  the  first* provisional  specifica- 
tion was  left ;  and  that,  in  sucli  case,  letters-patent  will  not  be 
granted  to  the  first  applicant  for  any  part  of  his  invention  which 
is  covered  by  the  letters-patent  already  obtained  by  the  second 
applicant 

Prior  to  that  decision,  which  took  place  on  the  26th  of  May, 
1869,  a  general  opinion  had  previdled  that,  under  the  Patent 
Law  Amendment  Act,  15  &  16  Vict  c.  83,  a  provisional  speci- 
fication secured  the  invention  for  six  months,  and  that,  notice 
to  proceed  with  the  patent  being  given  at  the  expiration  of  the 
first  four  months,  and  a  complete  specification  being  filed 
within  six  months,  the  letters-patent  would  be  granted  as  of  the 
date  of  the  petition.  The  defendant  was  ignorant  of  that  deci- 
sion ;  and  this  was  the  negligence  relied  on. 

A  verdict  was,  under  tiie  direction  of  the  learned  judge,  taken 
124]  *^oi*  ^^^  plaintifi^  for  an  agreed  sum  of  Sll.  10^.,  leave 
being  reserved  to  the  defendant  to  move  to  enter  a  nonsuit,  if 
the  Court  should  be  of  opinion  that  there  was  no  evidence  of 
negligence  to  go  to  the  jury. 

A  rule  to  show  cause  having  been  obtained  accordingly, 
AnsHe  {H.  Matthews,  Q.  C,  with  him),  showed  cause.  The  de- 
fendant, who  held  himself  out  as  a  patent-agent,  was  bound  to 
possess  a  reasonable  degree  of  skill  and  knowledge  in  the  law 
and  practice  respecting  the  grant  of  letters-patent  He  was  con- 
sequently guilty  of  actionable  negligence  in  allowing  so  long  a 
time  to  elapse  between  the  filing  of  the  provisional  specification 
and  the  notice  of  his  intention  to  proceed  with  Evans's  patent, 
as  to  ^ve  a  rival  inventor  an  opportunity  to  intervene  and  per- 
fect his  letters-patent  in  the  interim.  His  letter  of  the  9th  of 
August,  1870,  shows  that  the  defendant  had  abundant  warning 
of  the  impending  danger ;  and,  if  he  had  then  been  aware,  as 
he  ought  to  have  been,  of  the  decision  in  JSx  parte  Bates  P),  he 
might  have  averted  it 

Laxorence  (J.  0.  Oriffiis  with  him)  in  support  of  the  rule.  The 
only  negligence  that  can  be  imputed  to  tiie  defendant  is  that 
he  was  unaware  of  a  recent  decision  by  which  the  old  practice 
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as  to  the  obtaining  of  letters-patent  was  entirely  changed.  Ko 
doubt,  as  a  patent-agent,  he  was  bound  to  possess  a  reasonable 
degree  of  skill  and  knowledge  of  his  profession ;  but  he  was  not 
bound  to  be  so  intimately  conversant  with  the  law  as  to  know 
the  precise  effect  of  the  decision  of  Mc  parte  Bates  (*).  The  law 
allows  a  patentee  six  months  from  the  date  of  the  provisional 
specification  for  filing  a  complete  specification ;  notice  to  pro- 
ceed being  given  at  the  expiration  of  the  first  four  months.  Can 
it  be  said  that  the  defendant  was  negligent  in  delaying  the  ne- 
cessary steps  only  for  the  periods  allowed  by  law  ?  Such  a 
delay  was  always  usual,  and  is  frequently  essential  to  the  inter- 
est of  the  patentee.  The  defendant  could  have  no  notice  of  the 
precise  character  of  the  invention  for  which  Perman's  patent 
was  taken  out  until  the  decision  of  the  Attomey-Oeneral,  on 

the  11th  of  October.    The  title  would  give  him  none. 

• 

*Btlsb,  J.  In  this  case  the  rule  calls  upon  the  plaint-  [125 
ifi  to  show  cause  why  a  nonsuit  should  not  be  entered,  if  this 
Court  should  be  of  opinion  that  there  was  no  evidence  of  negli- 
gence. My  Brother  Lush,  acting  as  judge  and  jury,  directed  a 
verdict  for  the  plaintifSs.  We  ought  not  to  interfere  with  that 
direction,  unless  we  can  clearlysee  that  the  learned  judge  was 
wrong  in  his  view  of  the  fitcts.  I  do  notseethat  he  was  wrong; 
nor  am  I  stttisfied  that  I  should  not  have  come  to  the  same  con- 
clusion that  he  came  to.  There  were  two  fiu^ts  before  him 
which  in  my  judgment  tend  to  establish  negligence  on  the  part 
of  the  defendant :  1.  The  long  interval  between  April  and  Octoe 
ber  which  he  suffered  to  elapse  before  he  took  steps  to  make 
the  plaintifft^  patent  available ;  2.  his  ignorance  of  the  decision 
in  the  case  of  Ec  parte  Bates  Q,  which,  had  he  been  ^ware  of  . 
it,  as  I  think  he  ought  to  have  been,  would  have  apprised  him 
of  the  danger  he  was  incurring.  These  grounds  seem  to  me 
enough  to  sustain  the  verdict 

Brbtt,  J.  The  defendant  undertook  for  reward  to  act  for  the 
plaintiffs  as  a  skilled  agent  in  obtaining  a  patent  for  them.  He 
was,  therefore,  bound  to  bring  reasonable  and  ordinary  care  and 
knowledge  to  the' performance  of  his  duty  as  such  skilled  agent 
It  is  suggested  that  the  defendant  did  not  bring  reasonable  and 
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ordinary  care  and  skill,  because  he  unnecessarily  delayed  apply- 
ing to  tibe  Attorney-General  for  his  fiat  to  get  the  letters-patent 
sealed,  from  the  28th  of  April,  when  he  was  instructed,  until 
October.  Kow,  if  there  had  been  no  such  dedsion  as  Ex  parte 
Bates  Q\  I  must  confess  I  should  not  have  thought  Ihat  evidence 
of  want  of  care  and  skill.  The  delay  would  not  have  been 
greater  than  was  consistent  with  the  exercise  of  ordinary  care 
and  skill.  The  ordinary  practice  was,  to  wait  until  the  expira- 
tion of  four  months  before  giving  notice  of  intention  to  proceed 
with  the  patent,  and  then  to  wait  two  months  more  before  filing 
a  complete  specification  and  obtaining  the  great  seal  to  be  aflixed. 
Sut  in  May,  1869,  the  case  of  Ex  parte  Bates  (^)  was  decided  by 
the  Lord  Chancellor,  which  totally  altered  the  practice  in  this 
respect  I  entirely  agree  that  an  agent  of  this  kind  is  not 
126]  bound  to  be  accurately  acquainted  with  the  '^'whole  law 
of  patents :  but  I  think  he  is  bound  to  know  the  law  as  to  the 
practice  of  obtaining  patents :  and,  as  this  was  a  most  import- 
ant decision  with  respect  to  the  sealing  of  patents,  the  very 
practice  the  conduct  of  which  he  undertook  for  reward,  I  think 
he  was  bound  to  know  it  Since  that  decision,  patent-agents 
are  not  entitled  to  carry  on  their  business  as  they  Bad  done 
before.  If  the  defendant  had  regulated  his  course  according  to 
that  decision,  he  would  not  have  delayed  so  long  in  proceeding 
to  perfect  the  patent  which  he  was  employed  to  obtain.  For 
that  delay  he  is  I  think  responsible,  especially  as  he  was  well 
aware  that  a  second  provisional  protection  had  been  obtained 
for  a  similar  invention.  I  am  clearly  of  opinion  that  there  was 
some  evidence  of  negligence  to  justify  a  jury  in  finding  for  the 
plaintifis. 

Grove,  J.  I  am  of  the  same  opinion.  Hjad  this  case  occurred 
prior  to  the  decision  of  Ex  parte  Bates  (^),  I  must  confess  I 
should  have  entertained  great  doubt  In  obtaining  letters- 
patent  certain  steps  are  to  be  taken  at  given  periods,  and  certain 
fees  are  to  be  paid  on  the  taking  of  each  of  these  steps.  It  is 
not  unreasonable  that  the  agent  should  be  anxious  to  save  his 
client  from  an  outiay  that  might  turn  out  to  be  unnecessary. 
The  invention  might  be  of  littie  value.  If  therefore  the  case 
had  stood  only  ui>on  the  delay  in  giving  notice  of  his  intention  to 
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proceed  with  the  patent  until  the  end  of  the  prescribed  period, 
I  should  have  hesitated  to  say  that  he  was  guilty  of  negligence. 
So,  again,  I  should  have  hesitated  to  hold  the  defendant  guilty 
of  negligence  by  reason  of  his  being  ignorant  that  Perman's 
invention  was  in  substance  the  same  as  Evans's }  for,  as  Mr. 
Lawrence  very  properly  observes,  he  could  not  know  that  simply 
from  the  titie.  But  I  cannot  help  thinking  that  he  was  guilty 
of  some  negligence  in  not  taking  care  to  inform  himself  of  a 
decision  which  operated  so  important  a  change  in  the  practice 
as  to  the  obtaining  of  patents.  We  all  know  that  patent-agents 
are  fully  alive  to  all  the  decisions  which  take  place  upon  the 
Bubject  of  patents :  and  I  think  we  may  &irly  hold  it  to  be  part 
of  tiie  duty  of  one  who  holds  himself  out  as  one  skilled  in  that 
branch  of  professional  knowledge,  to  become  acquainted  with  a 
decision  which  had  so  ^important  a  bearing  upon  the  [127 
practice.  It  is  now  necessary  to  get  a  patent  seized  as  soon  as 
possible,  in  order  to  prevent  a  rival  inventor  from  stepping  in 
as  Perman  did  in  this  case.  I  cannot  say  that  ignorance  of  that 
change  in  the  practice  was  not  some  evidence  of  negligence. 

Btde  discharged. 

Attorney  for  plaiiitifft :  J^  NeedhoMy  for  SoUon^  Waterhausey  f 
JBoUonj  WdverhampioTL 

Attorneys  for  defendant :  Wright  ^  Venn^  for  AnderscTiy  CW- 
UnSy  ^  Bobinsony  lAcerpool. 
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127]  JossBLYN  V.  Parson  and  Others. 

Law  Reports,  7  Exchequer,  127. 
Covenant  not  to  ea/ny  on  a  Tirade — Oongtruction — "MerchcaU,** 

In  an  action  on  a  bond,  conditioned  that  the  defendant  should  not  "travel  for 
any  porter,  ale,  or  spirit  merchant,  as  agent,  collector,  or  otherwise":  — 

Hdd,  (by  Bramwell  and  Pigott,  BB. ;  Martin,  B.,  doubting),  that  the  condition 
of  the  bond  was  not  broken  by  the  defendant's  entering  into  the  service,  as  tra. 
Teller,  of  a  brewer. 

Action  on  a  bond  for  100^.,  dated  the  22d  of  December,  1866, 
given  by  Henry  Parson,  as  principal  debtor,  and  the  other  de- 
fendants as  his  sureties,  upon  his  entering  into  the  employment, 
as  traveller,  of  the  plaintiff,  a  porter,  ale,  and  spirit  merchant, 
at  Colchester ;  one  of  the  conditions  of  the  bond  being,  that  the 
said  Henry  Parson  "  do  not  at  any  time  or  times  within  twelve 
calendar  months  after  the  termination  of  his  service  with  the 
128]  said  Charles  Josselyn,  travel  for  any  porter,  ale,  or  spirit 
merchant,  as  agent,  collector,  or  otherwise,  in  Colchester  afore- 
said, or  within  twenty-five  miles  thereof." 
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At  the  trial  before  Byles,  J.,  at  the  Suffolk  Summer  Assizes, 
1871,  it  appeared  that  the  defendant  quitted  tiie  plaintiff's  ser- 
vice in  April,  1871,  and  on  the  12th  of  June  following,  entered 
the  service,  as  traveller  and  collector,  of  Messrs.  Daniels,  who 
were  brewers  at  Colchester,  and  solicited  the  plaintiff's  cus- 
tomers within  twenty-five  miles  of  Colchester,  for  orders  for 
ale  and  porter  brewed  by  the  Messrs.  Daniels.  At  Colchester 
Messrs.  Daniels  had  a  brewer's  (^)  but  not  a  dealer's  license  (*) ; 
in  London  they  had  a  store,  and  took  out  a  dealer's  license,  but 
only  sold  ale  brewed  by  themselves  at  Colchester.  It  was  con- 
tended for  the  defendants,  that  no  breach  of  the  condition  was 
shown,  a  brewer  selling  his  own  beer  not  being  a  "porter,  ale, 
or  spirit  merchant ;"  and  a  verdict  was  entered  for  the  pMntiff 
for  nominal  damages,  with  leave  to  the  defendants  to  move  to 
enter  it  for  them,  the  Court  to  be  at  liberty  to  draw  inferences 
of  fiict,  and  their  jud^ent  to  be  final.  A  rule  having  been  ob- 
tained accordingly. 

No  one  appeared  to  show  cause. 

Buhvery  Q.C.y  and  Grrahanij  in  support  of  the  rule,  cited  Cora. 
Dig.  Merchant  (A) :  "Every  one  shall  be  a  merchant  who  traf- 
fics by  way  of  buying  and  selling,  or  bartering  of  goods  or  any 
merchandise,  wilMn  the  realm,  or  in  foreign  parts;"  and  con^- 
tended  that  a  man  who  merely  sold  what  he  nianufactured  could 
no  more  be  called  a  merchant  than  a  farmer  could  who  sold  the 
grain  which  he  had  raised,  or  the  owner  of  a  vineyard  who  sold 
the  wine  grown  there.  •A  merchant  is  one  who  both  buys  and 
sells ;  that  is,  buys  the  same  thing  that  he  sells,  and. makes  his 
profit  out  of  the  difference  in  price ;  and  that  the  distinction 
between  the  trade  of  a  dealer  as  carried  on  by  the  plaintiff,  and 
the  trade  of  a  brewer  as  carried  on  by  the  Messrs.  Daniels,  was 
recognized  by  the  Legislature  in  the  various  statutes,  which  re- 
gulated the  different  licenses  granted  to  each. 

♦Bramwbll,  B.  I  think  this  rule  should  be  absolute.  [129 
The  question  is,  did  the  defendant  by  entering  the  service  of  a 
brewer,  break  his  engagement  not  to  enter  the  service  of  a 

0)  See  6  Geo.  4,  c.  81,  b.  2;  11  Geo.  4       O  «  Geo.  4,  o.  81,  s.  2;  28  &  27  Vict. 
&  1  Wm.  4,  c.  61,  fl.  7;  13  &  14  Vict.  c.    c.  33,  e.  1. 
67,  fle.  6, 7. 
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'^  porter,  ale,  or  spirit  merdiaiit/'  in  the  disjunctive ;  tiiat  is,  is 
a  brewer,  as  such,  without  more,  a  pori^er  or  ale  merchant  ? 
Now  one  understands  a  merchant  of  or  in  any  merchandise,  to 
be  a  merchant  of  that  merchandise  generally.  A  wine  mer- 
chant  deals  in  wine  generally,  port,  sherry,  claret,  champagne, 
&c.  He  need  not  deal  in  every  wine,  for  though  he  sold  no 
Hungarian,  he  could  well  call  himself  a  wine  merchant  But 
if  he  sold  port  only,  he  should  properly  call  himself  a  port 
wine  merdiant  So  of  a  spirit  merchant,  he  sells  gin,  brandy, 
rum,  whisky,  &c,  and  if  he  sold  brandy  only,  should  call  him- 
self a  brandy  merchant  A  porter  merchant,  in  the  same  way, 
sells  porter  generally,  London  porter,  Dublin  porter,  Cork 
porter ;  but  if  he  sold  one  sort  only,  he  should  describe  him- 
self accordingly  as  a  Dublin  porter  merchant,  or  as  they  cchu- 
monly  say,  agent  for  the  sale  of  Dublin  porter.  Treating  the 
defendant,  therefore,  as  being  in  the  service  <^  a  seller  of  one 
sort  of  beer  and  ale  only,  viz.,  his  present  master's  brewing,  I 
think  his  master  ought  to  be  called  a  Colchester  beer  inerchant, 
or  some  other  limited  name.  I  think  a  porter  merchant  is  a 
xnah  who  deals  in  ail  or  many  sorts  of  porter,  not  one  only. 
On  this  ground  alone  I  should  think  the  defendant  right. 

But  in  addition  to  thb  I  agree  with  Mr.  Bulwer  that  a  mer* 
chant  of  or  in  an  article  is  one  who  huy^  4xnd  ^eUi  it,  and  not  the 
manu&cturer  selling.  A  wine  grower  is  not  a  wine  merchant ; 
even  a  wine  importer  is  not  called  a  wine  merchant,  but  a  wine 
importer.  So  of  distillers,  and  so  of  a  brewer,  as  here.  The 
reason  of  the  thing  is  the  same  way.  The  brewer  is  a  man  who 
deals  with  the  ale  and  porter  merchant,  not  one  who  comp^es 
with  him,  at  least  in  all  cases. 

PiooTT,  B.  I  quite  agree.  There  is  all  the  difference  between 
those  who  manufacture,  and  those  who  buy  to  sell  again.  The 
distinction  is  well  defined,  and  generally  understood ;  it  pre- 
vails in  many  trades,  and  in  none  more  than  in  this.  It  is  the 
same  that  exists  between  a  horse  breeder  and  a  dealer,  or 
t)etween  a  fiEirmer  and  a  meat  salesman.  The  defendant's  present 
employers  are  the  very  persons  of  whom  the  plaintiff  would  buy. 
130]  Martin,  B.  I  do  not  dissent ;  but  I  must  say  that  the 
matter  does  not  present  itself  so  to  my  mind.  It  appears  to 
me  that  what  the  defendant  has  done  is  within  the  spirit  and 
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meaning  of  the  bond.  But  my  learned  Brothers  are  of  a  con- 
trary opinion,  and  it  appears  that  the  learned  judge  who  tried 
the  cause  agrees  with  them ;  the  rule  must  therefore  be  made 
absolute. 

Ibde  abaolutei 

Attorneys  for  plaintiff;  Doyk  ^  Hcbvards. 
Attorneys  for  defendant ;  King^ord  ^  DormaafL 


Jan.  28,  ISTS. 

Britton  v.  Great  Westbrn  Cotton  Company. 

Law  Reports,  7  Exchequer,  ISO. 

Matter  aihd  BenatU^Dangerctu  MaMnery^' Ditty  to  Fence  ^Cbniributorff 
Negligence— Knawledffe  of  Danger  — 7  Viet,  c.  16, «.  21. 

B.,  aged  twentj-two,  waa  employed  by  the  defendants,  the  owners  of  a  "fac- 
tory" within  the  meaning  of  7  Vict,  c.  15,  to  grease  the  bearings  between  the  fly 
and  spor-wheel  of  a  steam-engine  in  their  engine-honse.  In  order  to  do  the  work 
he  had  to  stand  on  a  wall  2  it.  8  in.  thick,  in  a  cavity  made  for  the  purpose,  into 
which  he  crawled  through  the  spokes  of  the  fly-wheel ;  the  fly-wheel  being  on 
his  left  hand  revolving  in  a  "  wheel-race  **  in  tiie  engine  house,  and  the  spur- 
wheel  on  his  right  hand,  revolving  in  another  room  in  the  factory.  The  distance 
between  the  spokes  of  the  two  wheels  was  2  ft  10  in.  There  was  no  fence  along 
the  waU  edge  of  the  wheel-race,  on  which  B.  was  placed  to  do  his  work,  and  the 
fly-wheel,  near  to  Which,  however,  children  or  young  persons  were  not  liable  to 
pass  or  be  employed,  was  unf  enoed.  At  the  tune  of  the  accident  B.,  had  been  at 
the  work  for  flve  days.  On  the  sixth  morning,  he  was  caught  by  the  fly-wheel, 
whirled  into  the  air  and  kiUed.  At  the  trial  of  an  action  by  his  widow  and  admi- 
nistratrix for  pecuniary  loss  sustained  by  his  death,  the  Jury  found  that  he  had 
not  been  guilty  of  contributory  negligence,  either  in  undertaking  the  employment, 
or  whilst  engaged  upon  it,  and  returned  a  verdict  for  the  plaintifil  On  a  rule  to 
set  it  aside,  pursuant  to  leave,  on  the  ground  that  there  was  no  statutory  duty  to 
fence  the  place  in  question,  and  that  the  deceased  had  voluntarily  enooxmtered 
the  risk  incidental  to  his  employment : — 

Hdd,  1st,  that  the  defendants  were  bound  under  7  Vict.  c.  15,  s.  21,  to  fence  the 
place  where  B.  had  to  stand,  it  being  the  edge  of  a  wheel-race  not  otherwise 
secured ;  and  secondly,  that  the  dangerous  character  of  the  employment  was  not 
so  obvious  as  that  he  must  necessarily  be  taken  to  have  known  it ;  or  that,  even 
assuming  he  did  know  it,  that  circumstance  alone  was  not  enough  to  constitute 
him  a  "  volunteer  "  in  such  a  sense  as  to  exonerate  the  defendants  from  liability 
for  the  consequences  of  their  breach  of  their  statutory  duty. 
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SerMe,  that  the  7  Vict,  c  15,  b.  21,  imposed  on  the  defendants  an  unqualified 
duty  to  fence  the  fiy-weeel,  whether  children  were  liable  to  pass  or  be  employed 
near  it  or  not. 

Declaration  by  the  plaintiff,  as  administratrix  of  Samuel 
Britton,  deceased.  1st  count,  that  at  the  time,  &c.,  the  defendants 
131]  *carried  on  their  business  in  a  factory  at  Bristol,  and  were 
the  owners  of  machinery  therein,  and  that  Samuel  Britton  in 
his  lifetime,  was  employed  by  the  defendants  as  an  engine-driver 
and  an  engineer  to  work  for  ihem  in  the  factory,  and  in  and 
about  the  machinery ;  and  in  the  course  of  his  employment  it 
was  necessary  for  him  to  place  himself  close  to  the  fly-wheel 
and  spur-wheel  of  a  certain  steam-en^ne,  in  order,  at  the  de- 
fendants' request,  to  lubricate  and  keep  lubricated  the  bearings 
connected  with  the  fly-wheel  and  spur-wheel  of  the  steam- 
engine;  that  through  the  negligence  and  default  of  the  defend- 
ants, the  fly-wheel  and  spur-wheel  of  the  steam-engine  were 
unsafely  and  defectively  constructed,  and  were  insufficiently 
guarded,  fenced,  and  protected,  and  were  in  an  unsafe  and 
unfit  condition  for  being  used  and  lubricated,  which  the  defend- 
ants well  knew,  and  whereof  Samuel  Britton  was  ignorant ;  and 
by  reason  of  the  premises,  and  also  by  reason,  as  the  defendants 
well  knew,  of  no  sufficient  and  proper  apparatus  having  been 
provided  by  the  defendants,  to  protect  S%muel  Britton  while  so 
employed  by  them  in  and  about  the  lubricating  the  bearings 
connected  with  the  fly-wheel  and  spur-wheel,  from  injuries 
arising  from  the  unsafe  and«*unguarded  state  of  the  fly-wheel 
and  spur  wheel,  Samuel  Britton,  whilst  he  was  lubricating  the 
bearings,  was  caught  by  and  became  entangled  with  the  fly- 
wheel which  was  then  in  motion,  under  the  order  and  by  the 
direction  of  the  defendants;  and  was  whirled,  and  dragged 
about,  and  injured,  and  afterwards  and  \idthin  twelve  months 
before  suit,  died  of  his  injuries. 

2d  count  That  the  defendants  at  the  time,  Ac,  and  after  the 
passing  of  the  7  Vict,  c.  15  and  19  &  20  Vict  c.  38,  carried  on 
the  business  of  cotton-spinners  in  a  building  at  Bristol,  and 
therein,  for  the  purposes  of  the  business,  a  steam-en^ne,  pro- 
ducing steam  power,  was  used  to  work  machinery  employed  in 
preparing  and  manufacturing  cotton  and  in  the  process  inci- 
dental to  the  manufacture  of  cotton,  the  building  being  a 
"factory,"  within  the  meaning  of  the  statutes;  and  there  was 
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in  part  of  the  building  a  wheel-race,  not  in  any  way  secured, 
and  not  fenced  close  to  its  edge,  being  a  wheel-race  within  the 
meaning  of  the  statutes ;  and  in  part  of  the  building  mill-gear- 
ing, being  mill-gearing  within  the  meaning  of  the  statutes ; 
and  the  machinery  in  the  factory  was,  at  the  time,  &c.,  put  in 
motion,  and  was  in  motion  by  the  steam-engine  '*'and  power  [132 
thereof  for  the  purpose  of  the  manufiE^cture  and  process ;  the 
part  of  the  building  where  it  was  in  motion,  not  being  a  part 
which  by  the  73d  section  of  the  first-mentioned  Act  of  Parlia- 
ment or  otherwise,  was  declared  to  be  a  part  of  the  factory  or 
place  to  which  the  enactments  of  the  Act,  or  the  definition  of 
the  word  "  factory ,*'  were  not  to  extend.  That  the  building 
with  mill-gearing,  steam-en^ne,  and  power,  were,  at  the  time, 
&c.,  under  the  care  and  management  of  the  defendants,  and 
were  such  as  ought  according  to  the  statutes  to  have  been 
securely  fenced,  and  the  wheel-race  was  a  wheel-race  not  other- 
wise secured,  which  ought  to  have  been  fenced  close  to  its  edge ; 
and  the  steam-engine  was  a  steam-engine,  near  to  which  children 
or  young  persons  were  liable  to  pass,  or  be  employed ;  and  the 
mill-gearing  was  mill-gearing  with  which  children,  and  young 
persons,  and  women,  were  liable  to  come  in  contact,  eitiier  in 
passing,  or  in  their  ordinary  occupation  in  the  factory.  That 
SamuelBritton  was  lawfully,  and  at  the  request  of  the  defendants, 
in  that  part  of  the  fectory.  Yet  the'defendants  disregarded  their 
statutory  duly,  and  did  not  securely  fence  the  steam-engine  and 
mill-gearing,  nor  were  the  same  or  either  of  them  securely 
fenced,  and  did  not  fence  the  wheel-race,  not  being  otherwise 
secured,  close  to  its  edge,  or  otherwise  secure* the  same; 
whereby  Samuel  Britton,  deceased,  was  caught  up,  and  whirled 
about  by  certain  parts  of  the  steam-engine  and  mill-gearing, 
and  injured,  and  adfterwards,  and  within  twelve  months  before 
suit,  died  of  his  injuries ;  and  that  the  plaintiff  sued  as  adminis- 
tratrix to  recover  the  pecuniary  loss  caused  to  herself,  as  the 
wife  of  the  deceased,  and  to  his  child,  by  his  death. 

Pleas  (inter  alia):  1.  Not  guilty;  6,  to  2d  count,  traverse 
that  the  machinery  required  fencing ;  7,  to  same,  that  the  de- 
ceased's death  was  caused  by  his  own  negligence.    Issue.  Q) 

Q)  7  Vict.  c.  16, 8.  21  enacts,  with  re-  nected  with  the  steam-engine  or  water- 
gard  to  cotton  among  other  factories,  wheel,  or  other  mechanical  power, 
that   "every   fly-wheel   directly   con-    whether  in  the  engine-house  or  not, 
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133]  *^t  tte  trial,  before  Brett,  J.,  at  the  Bristol  Summer 
Assizes,  1871,  it  was  prored  that  Samuel  Britton,  who  was 
tweuty-two  years  old,  entered  the  defendants'  service  as  a  coal 
trimmer  on  the  27th  of  September,  1870.  He  was  promoted  to 
be  engine-driver  on  the  11th  of  October,  and  on  the  14th  of 
October  was  requested  to  grease  the  bearings  between  the  fly 
and  spur-wheel  of  a  steam-engine.  The  fly-wheel  was  15  feet 
and  the  spur-wheel  16  feet  in  diameter.  At  the  time  of  the  ac- 
cident which  caused  his  death,  he  had  been  five  days  at  this 
work.  In  order  to  do  it,  he  had  to  stand  on  a  wall,  in  a  cavity 
made  for  the  purpose,  into  which  he  crawled  through  the  spokes 
of  the  fly-wheel,  which  was  on  his  left  hand,  revolving  in  a 
wheel-race  in  the  engine-house,  at  the  rate  of  fifty-six  revolu- 
tions a  minute;  the  spur-wheel  being  on  his  right  hand,  revolv- 
ing at  the  same  rate  in  a  room  in  the  &ctory.  The  wall  was  2 
ft.  8  in.  thick  and  the  utmost  distance  between  the  spokes  of 
the  two  wheels  was  2  ft;.  10  in.  The  wheel-race  in  which  the 
fly-wheel  revolved  was  fenced  in  the  engine-house  along  its  outer 
edges,  but  was  unprotected  on  the  wall  side  at  the  place  where 
Britton  was  placed  to  do  his  work.  On  the  sixth  morning  of 
his  employment,  he  was  caught  up  by  the  fly-wheel,  whirled 
into  the  air,  and  killed.  This  action  was  then  brought  under 
Lord  Campbell's  Act,  to  recover  the  pecuniary  loss  caused  to 
his  widow  and  child  by  his  death. 

The  learned  judge  was  of  opinion  that  there  was  no  evidence 
for  the  jury  on  the  first  count  of  the  declaration,  and  as  to  the 
second,  that  there  was  no  duty  under  7  Vict.  c.  15,  s.  21  to 
fence  the  fly-wheel  unless  children  were  liable  to  pass  or  be  em- 
ployed near  it,  but  that  there  was  an  unqualified  duty  to  fence 
the  wheel-race  not  being  otherwise  secured,  close  to  its  edge; 
and  asked  the  jury,  first,  whether  the  place  in  question  was  the 

and  every  part  of  a  steam-engine  and  motion  by  tlie  action  of  the  8team-en- 

water-wheel,  and  every  hoist  or  teagle  gine,  water-wheel,  or  other  mechanical 

near  to  which  children  or  young  per-  power  for  any  manuftu^oring  process, 

sons  are  liable  to  pass  or  be  employed,  19  &  20  Vict,  c  88,8.  4  enacts  that  the 

and  all  parts  of  the  mill-gearing  in  a  above  section/' so  fkr  as  the  same  refers 

factory  shall  be  securely  fenced ;  and  to  the  mill  gearing,  shall  apply  only  to 

every  wheel-race  not  otherwise  secured  those  parts  thereof  with  which  children 

shall  be  fenced  close  to  the  edge  of  the  and  young  persona  and  women  are  lia- 

wheel-race ;  and  the  said  protection  to  ble  to  come  in  contact  either  in  passing 

each  part  shall  not  be  removed  while  or  in  their  ordinary  oocapation  in  the 

the  parts  required  to  be  fenced  are  in  factory. 
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edge  of  a  ^^  wheel-race  "  (as  to  which  there  was  Bome  conflict 
of  evidence) ;  and,  secondly,  whether  the  deceased  had  been 
guilty  of  contributory  negligence  either  in  undertaldiig  the  em- 
ployment or  whilst  engaged  upon  it  *The  j  ury  answered  [134 
these  questions  in  the  plaintiff's  &yor,  and  a  verdict  was  ac- 
cordingly entered  for  her  for  £200,  leave  being  reserved  to  the 
defendants  to  move  to  enter  a  nonsuit  or  verdict  for  them,  if 
upon  all  £Eicts  the  judge  ought  to  have  ruled  that  there  was  no 
evidence  for  the  jury  of  their  liability. 

A  rule  was  afterwards  obtained  accordingly,  on  the  grounds, 
among  others,  that  there  was  no  statutory  duty  to  fence  the 
place  in  question,  and  that  the  deceased  had  voluntarily  incurred 
the  risks  incidental  to  his  employment. 

H.  T.  Coky  Q.  C.  {A.  Charles  with  him),  showed  cause.  The 
defendants  were  guilty  of  a  breach  of  their  statutory  duty.  Sect 
21  of  7  Vict.  c.  15  imposes  on  them  an  unqualified  duty  to  fence 
the  fly-wheel  of  a  steam-engine,  whether  children  are  or  are  not 
liable  to  pass  near  it  The  exemption  from  the  duty  to  fence, 
except  where  there  is  a  liability  of  children  passing,  is  confined 
to  the  immediately  preceding  words  "  every  hoist  or  teagle." 
As  to  the  other  parts  of  the  machinery  mentioned,  the  defend- 
ants must  fence  them  in  any  event  Mill-gearing,  it  is  true,  by 
the  subsequent  Act  (19  &  20  Vict.  c.  88,  s.  4)  need  not  be  fenced 
unless  children  are  likely  to  pafis  or  come  into  contact  with  it, 
but  nothing  in  either  of  the  Acts  restricts  the  owner's  duty  in 
respect  either  of  a  fly-wheel  or  a  wheel-race ;  and  for  a  foilure 
to  perform  that  duty  they  are  responsible  to  adults  and  children 
alike.  No  doubt  the  primary  object  of  the  Factory  Acts  was  to 
protect  young  people,  but,  secondarily  to  protect  all  persons, 
old  or  young,  employed  in  the  fiictory :  Coe  v.  Plait  (*) ;  Doel  v. 
Sheppqrd.  (•)  Now,  in  the  present  case  the  jury  have  found 
that  the  deceased  was  at  the  time  of' the  accident  on  the  edge 
of  a  wheel-race ;  that  being  so,  there  should  have  been  a  fence 
to  protect  him,  for  the  wheel-race  was  not "  otherwise  secured  " 
Avitiiin  the  meaning  of  the  statute.  Even  assuming,  therefore, 
that  the  earlier  part  of  the  section  is  ambiguous,  and  that  the 
fly-wheel,  not  being  easily  accessible  to  children,  did  not  require 

(')  6  Ex.,  762 ;  per  Parke,  B.,  at  p.  0  6  E.  &  B.,  856 ;  35  L.  J.  (Q.B.),  124. 
757. 
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fencing,  still  the  wheel-race  ought  to  have  been  fenced.  The 
defendants  will  contend  that  the  outside  edge  of  the  wheel-race 
alone  requires  protection.  But  there  is  a  fallacy  in  the  term. 
135]  Every  edge  on  which  a  person  in  the  course  *of  his  em- 
ployment is  required  to  stand  needs  a  fence,  and  the  place 
where  the  deceased  was  standing  was,  quoad  him,  an  outside 
edge.    If  the  Acts  had  been  passed  for  the  protection  of  the 

public  there  would  have  been  some  color  for  the  defendant's 
contention.  But  they  were  passed  not  for  the  benefit  of  casual 
visitors  to  a  fsu^tory,  but  for  that  of  those  whose  daily  work 
obliged  them  to  be  in  positions  of  danger.  Next  it  will  be  said 
that  the  deceased  voluntarily  undertook  this  employment,  and 
was  therefore  disentitled  to  recover.  But,  there  is  no  pretence 
that  whilst  at  his  work  he  was  guilty  of  carelessness  or  miscon- 
duct, as  was  the  case  in  Caswell  v.  Worth  (^).  The  only  contri- 
butory negligence  he  can  be  charged  with  was  in  going^to  the 
work  at  ^;  and  as  to  this  the  jury  have  exonerated  him.  In 
£GU)t,  the  place  where  he  stood  was  not  necessarily  dangerous; 
and  he  might  reasonably  suppose  it  was  a  place  to  which  he 
might  go  without  imprudence.  The  work  was  to  a  certain  ex- 
tent hazardous,  but  still  a  knowledge  of  the  danger  is  only  an 
element  in  the  case,  and  was  properly  left  in  this  case  to  the 
consideration  of  the  jury.  Hdmea  v.  Clarke  (*)  is  a  point  for 
the  plaintiff.  There  the  person  injured  unquestionably  knew 
and  complained  of  the  danger,  and  yet  was  held  entitied  to  re- 
cover. There  being,  therefore,  a  clear  de&ult  on  the  defendants' 
part,  and  no  contributory  negligence  in  the  deceased,  either  in 
undertaking  or  whilst  doing  the  work,  the  verdict  ought  to 
*  stand.  He  may  have  known  the  employment  was  dangerous, 
and  yet  not  have  appreciated  the  risk  he  was  running,  and  un- 
less he  understbod  both  the  danger  and  the  risk,  the  maxim, 
"Volenti  non  fit  injuria,"  does  not  apply.  He  was  not  a  "  vo- 
lunteer," and  the  defendants  must  bear  the  consequence  of  their 
breach  of  duty ;  Patterson  v.  Wallace  (^ ;  BarUmsML  Coal  Co. 
V.  JReid  (*). 

Kingdon^  Q.  C,  and  Finder y  in  support  of  the  rule.    First,  the 
fly-wheel  did  not  require  fencing,  because  there  was  no  evidence 

O  5  E.  A  B.,  849 ;  26  L.  J.  (Q.  B.),  121.        O  1  Macq.,  748. 
O  6  H.  A  N.,  840;  7  H.  A  N.,  »87;  80      *'(*)  8  Macq.,286. 
L.  J.  (Ex.),  135;  31  L.  J.  (Ex.),  356. 
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that  children  were  liable  to  pass  near  it.  As  to  the  wheel-race 
it  was  "otherwise  secured."  The  evidence  was  that  it  was 
only  by  crossing  the  fence  which  was  erected  round  the  outer 
edge  and  climbing  through  the  spokes  of  the  fly-wheel  itself 
that  the  *decea8ed  could  reach  the  place  where  he  had  to  [136 
stand.  The  defendants  had  done  all  the  statute  required  in 
protecting  this  outer  edge,  and  ijie  cavijty  in  the  wall  was  not 
such  a  place  as  required  fencing  within  the  meaning  of  tke  sta^ 
tute.  It  was  not  a  place  where,  in  the  ordinary  course  of  busi- 
ness any  one  would,  or  indeed  could,  go,  and  the  deceased 
having  consented  to  go  there  for  a  temporary  purpose  could  not 
cofoplain  of  the  want  of  a  fence.  He  was  the  author  of  his  own 
misfortune,  and  in  every  sense  of  the  word  a  "  volunteer."  It  is 
true  the  jury  exonerated  him  from  contributory  negligence,  but 
the  defendants  have  leave  to  enter  the  verdict  if  the  Court 
should  think  that  there  was  no  evidence  which  ought  to  have 
been  left  to  the  juiy ;  and  here  it  was  clear  upon  the  whole 
facts  that  the  deceased  must  have  known,  not  only  the  danger- 
ous character  of  his  employment,  but  also  the  risk  he  was  run- 
ning. Holmes  v.  Clarke  (*)  is  distinguishable.  There  the  injured 
man  was  induced  by  the  defendants'  promise  to  fence  to  go  on 
working,  «nd  met  with  his  injuries  while  working  upon  the 
fidth  that  his  employers  would  protect  him  properly.  Here  the 
deceased  of  his  own  accord  undertook  the  risks  of  the  employ- 
ment. He  might  have  declined  to  do  the  work  if  he  had 
chosen ;  but  having  undertaken  it,  with  his  eyes  open,  his  re- 
presentative cannot  recover  in  this  action :  Mellors  v.  Shaw  (^). 

Bramwell,  B.  I  think  this  rule  ought  to  be  discharged, 
although  during  the  argument  I  have  had  great  doubt  as  to 
what  our  decision  should  be.  We  might,  in  my  opinion,  found 
our  judgment  on  the  case  of  Holmes  v.  Clarke  (^),  where  indeed 
there  was  a  weaker  case  for  the  plaintiff  than  there  is  here. 
But  though  I  agree  in  the  decision  arrived  at  tiiere,  I  cannot 
follow  the  reasoning  of  some  of  the  Judges  in  the  Exchequer 
Chamber.  This  being  so,  I  desire  to  show  that  independently 
of  that  authority  I  should  have  come  to  the  conclusion  in  this 
case  that  the  plaintiff  is  entitled  to  succeed. 

0  6  H.  &  N.,  849;  7  H.  &  N.,  987;  80       O  1  B.  &  S.,487;  80 L.  J.  (Q.  B.),888. 
L.  J.  (Ex.),  135;  81  L.  J.  (Ex.),  156. 
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Kow  I  am  clearly  of  opinion  that  the  place  where  the  deceased 
was  standing  ought  to  have  been  fenced.  I  think  the  true  con- 
struction of  the  7  Yict.  c.  15,  s.  21,  is  that  there  is  an  unqualified 
137]  *duty  to  fence  "  every  fly-wheel  directly  connected  with 
the  steam-engine  or  water-wheel,  or  other  mechanical  power, 
whether  in  the  engine-house  or  not,''  in  all  cases,  whether 
children  are  liable  to  j)ass  or  not.  That  duty  has  since  been 
limited  as  far  as  milUgearing  is  concerned,  by  the  19  &  20  Yict 
c.  38,  s.  4,  just  as  in  the  earlier  Act  the  duty  was  limited  as  re- 
gards hoists  or  teagles.  But  I  see  no  reason  for  construing  the 
section  otherwise  than  as  imposing  an  obligation  to  fence  the 
fly-wheel  of  a  steam-engine  and  the  engine,  as  absolute  as  exists 
in  the  case  of  a  wheel-race.  However,  it  is  not  necessary  to  de- 
cide this  point,  for  the  section  proceeds  to  enact  that  '^  every 
wheel-race,  not  otherwise  secured,  shall  be  fenced  close  to  the 
edge  of  the  wheel-race ;''  and  as  to  these  words  imposing  a  duty 
to  fence  in  all  events,  there  is  no  possibility  of  doubt  Then, 
in  this  case  it  is  admitted  that  the  wheel-race  was  not  fenced, 
nor  was  it  otherwise  secured.  But  it  is  contended  that  no  fence 
was  wanted,  because  the  edge  where  Britton  was  placed  could 
only  be  reached  in  an  exceptional  manner,  and  was  not  a  place 
where  anybody  would  be  except  occasionally  on  some  special 
duty.  The  evidence,  however,  does  not  support  this  contention. 
The  deceased  had  himself  been  there  for  five  days,  and  the  place 
ought  to  have  been  fenced  so  as  to  prevent  any  one  from  filling 
against  or  becoming  entangled  wil^  the  wheel. 

The  defendants,  therefore,  were  in  default  But  now  we 
come  to  the  great  difficulty  in  the  case.  Does  the  maxim, 
"  Volenti  non  fit  injuria,"  apply  ?  I  think  not  True,  Britton 
was  in  one  sense  ^'  volens."  He  need  not  have  gone  where  he 
did.  But  he  must  not  only  be  a  volunteer  in  the  sense  that  he 
went  there  when  he  might  have  stopped  away,  but  it  must 
clearly  appear  that  he  went  voluntarily,  with  a  full  knowledge 
and  understanding  of  the  risk.  It  is  suggested  he  must  have 
known  it  I  doubt  it  The  jury  have  found  him  not  guilty  of 
contributory  negligence  either  in  going  or  being  there,  and  I 
cannot  say  they  were  wrong.  I  do  not  myself  see  that  the  place 
was  necessarily  dangerous.  At  any  rate  the  deceased  may  well 
have  thought  it  was  not  Indeed,  the  accident  seems  to  have 
resulted  not  from  the  necessarily  dangerous  character  of  the 
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place,  but  from  some  miBfortone  which  might  have  happened 
anywhere.  It  is  further  contended  that  at  any  rate  the  deceased 
knew  the  danger  as  well  as  his  employers.  That  may  be 
^doubtful  in  fact,  for  he  seems  not  to  have  been  a  skilled  [138 
workman,  but  a  coal  trimmer.  Assuming,  however,  that  he 
did  share  his  employers'  knowledge,  it  must  be  remembered 
that  the  liability  of  the  defendants  here  is  not  at  common  law 
l)ut  by  statute.  They  are  in  default  to  begin  with,  and  the  mere 
circumstance  that  the  deceased  entered  on  a  dangerous  employ- 
ment does  not  exonerate  them,  unless  he  knew  the  nature  of  the 
risk  to  which,  in  consequence  of  that  default,  he  was  exposed. 
For  these  reasons,  therefore,  I  think  the  verdict  was  right  and 
ought  to  stand.  The  deceased  is  found  by  the  jury  not  to  have 
been  guilty  of  any  contributory  negligence,  and  having  regard 
to  that  finding  and  the  mode  in  which  the  question  was  left  to 
them,  I  cannot  see  that  he  was  a  ^^  volunteer  "  in  such  a  sense 
as  to  afford  a  defence  to  this  action. 

Chankbll,  B.  I  am  of  the  same  opinion.  I  agree  with  what 
has  been  said  by  my  Brother  Bramwell  on  the  construction  of 
the  statute,  and  with  the  distinction  between  a  statutory  and 
common  law  liability,  not  by  any  means  questioning  the  pro- 
position, however,  that  in  either  case,  contributory  negligence 
on  the  part  of  the  person  injured  would  afford  a  defence.  As 
to  the  second  point,  I  do  not  think  that  the  deceased  was  a 
volunteer  in  a  sense  which  would  have  disentitled  him  to  re- 
cover if  he  had  lived.  I^hink  he  might  have  maintained  an 
action  for  the  injuries  he  sustained.  In  MeUors  v.  Shaw  Q)  there 
is  a  marked  distinction  in  the  language  used  by  Crompton, 
J.  0,  in  dealing  with  the  case  of  one  who  undertakes  dangerous 
work  in  the  ordinary  course  of  his  employment,  and  one  who 
imdertakes  extra  risk  for  extra  wages.  In  the  latter  case  he 
would  be  properly  considered  a  "  volunteer,"  because  for  a 
higher  rate  of  remuneration  he  undertakes  the  risk,  knowing 
its  nature. 

I  do  not  wish  to  add  any  observations  on  the  particular  &ctB 
of  the  present  case.  I  think  Holmes  v.  O&wte  (*)  is  decisive  in 
the  plaintiff's  favor.    It  was,  indeed,  a  stronger  case  than  this, 

(»)  1  B.  &  S.,  487;  80  L.  J.  (Q.B.),  888.        O  6  H.  &  N.,  349;  7  H.  &  N.,  987; 
O  1  B.  &  S.,  at  p.  446.  80  L.  J.  (Ex.)  185;  81  L.  J.  (Ex.),  8S6. 
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because  there  the  plaintiff  chose  to  go  on  working,  although  he 
knew  the  defendant  had  not  securely  fenced  the  machine,  and 
yet  he  was  held  entitled  to  recover. 

139]  *PiGOTT,  B.  I  agree  in  thinking  that  this  rule  should 
be  discharged.  The  first  question  is  whether  the  defendants 
are  in  default.  That  depends  on  the  construction  of  7  'Vict  c. 
15,  s.  21 ;  and  I  concur  in  the  remarks  of  my  Brother  BramweU 
on  that  section.  The  words  as  to  the  fencing  of  a  wheel-race 
at  least  are  clear.  No  doubt,  if  no  one  had  -ever  had  occasion 
to  go  to  the  place  in  question,  it  might  be  said  that  the  wheel- 
race  was  "  otherwise  secured  ;*'  but  here  it  was  a  workman's 
duty  to  go  there  continually,  and  there  being  no  fence  to 
protect  him  from  falling  into  the  race  or  against  the  fly-wheel, 
I  think  the  defendants  were  guilty  of  a  breach  of  their  statutory 
duty.  The  place  was  neither  fenced  nor  otherwise  secured. 
Then,  the  next  question  is,  whether  deceased  would  have  dis- 
entitled hiAself  to  recover  by  reason  of  contributory  negligence. 
Upon  the  facts  and  findings  of  the  jury  I  do  not  think  he  would. 
I  do  not  think  we  can  safely  say  that  he  must  have  known  the 
risk  he  was  running.  The  place  was  no  doubt  a  dangerous 
place ;  but  he  may  very  well  have  been  ignorant  of  the  real 
nature  of  the  risk. 

I  may  add  that  I  should  have  been  better  satisfied  if  Caswell 
V.  Worth  Q)  had  been  otherwise  decided ;  and  that  the  master 
there  should  have  been  held  liable,  as  he  had  been  clearly  guilty 
of  a  breach  of  his  statutory  duty,  however,  there  is  nothing 
in  that  case  inconsistent  with  our  decision  here.  It  seems  that 
even  although  there  may  be  a  statutory  duty,  imposed  on  the 
employer,  the  workman  must  still  be  careftil  of  his  own  safety. 
In  this  case  there  is  nothing  to  show  that  the  deceased  know- 
ingly incurred  the  danger,  or  was  guilty  of  any  want  of  care^ 
and  the  defendants,  therefore,  ought  to  bear  the  consequences 
of  their  own  clear  neglect  of  duty. 

Ruk  discharged. 

Attorneys  for  plaintiff:  Ghregory^  BawcUffes^  ^  Oo.^for  Benson 
^  Mktsan^  Bristol. 
Attorneys  for  defendants :  Meredith  ^  Co. 

O  6  R  &  B.,  84d ;  25  L.  J.  (Q.  B.),  121. 
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Thb  Qusxn  V.  Joseph  Kewboult  and  Bbnjahin     [344 

HOLDSWOBTH. 
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AT$(m — IndMrnenl—ImmcOenai  Av&rfnerU—SkU&mevU  ofOumerMp^2i  <fi35 

Viet.  97,  M.  8, 60. 

Twotpriflonen  were  indicted,  under  24  &95  Vict,  a  97,  s.  8,  for  feloniously 
setting  fire  to  a  diop  "  of  and  belonging  to  *'  one  of  the  prisoners : — 

ffM,  that  the  averment  of  property  in  the  prisoner  was  an  immaterial  aver- 
xnent,  which  need  not  be  proved ;  and  that  an  intent  to  injure  another  person  as 
owner  might  be  proved  in  support  of  the  indictment 

Caab  stated  by  Pigott,  B. 

The  prisoners  were  tried  at  the  last  winter  assizes  for  the 
West  Biding  of  Yorkshire,  holden  at  Leeds,  on  the  charge  of 
arson. 

The  substanoe  of  the  indictment  was  as  follows : — 

First  connt  That  Joseph  Newbonlt  and  Benjamin  Holds- 
worth  malicionslj  and  feloniously  did  set  fire  to  a  shop  of  and 
belonging  to  the  said  Joseph  Newbonlt,  and  then  being  in  the 
possession  of  the  said  Joseph  Kewboult,  with  intent  thereby  to 
injure,  against  the  form  of  the  statute  Q). 

The  second  count  was  in  the  same  form,  except  that  the  in- 
tent laid  was  to  defraud. 

0)24  ft  25  Vict,  c  97,  s.  8,  enacts  then  be  in  the  possession  of  the  offender, 

that "  whosoever  shall  unlawfully  and  or  in  the  possession  of  any  other  per- 

malidouslj  set  fire  to  any  house,  sta-  son,  with  intent  thereby  to  injure  or  de- 

ble,  coach-house,  outhouse,  warehouse,  fraud  any  perBoUj  sluQl  be  guilty  of 

office^  shop  . . .  whether  the  same  shaU  felony." 
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The  third  count  stated  that  the  said  Joseph  Kewboult  and 
345]  *Benjamin  Holdsworih  nnlawfdlly,  maliciously,  and  felo- 
niously did  set  fire  to  divers  matters  and  things  then  being  in 
and  under  a  certain .  shop  there  of  and  belonging  to  the  said 
Joseph  If  ewboult,  and  then  being  in  the  possession  of  the  said 
Joseph  Ifewboult,  with  intent  thereby  and  by  means  thereof 
unlawfally,  maliciously,  and  feloniously  to  set  fire  to  the  said 
shop,  and  thereby  to  injure  and  defraud,  and* the  said  Joseph 
Newboult  and  Benjamin  Holdsworth  by  the  overt  acts  in  this 
count  mentioned  unlawfully,  maliciously,  and  feloniously  did 
attempt  to  set  fire  to  the  said  building  in  this  count  mentioned 
under  such  circumstances  that  if  the  same  had  thereby  been 
set  fire  to  they  would  have  been  guilty  of  felony  against  the 
form  of  the  statute. 

At  the  conclusion  of  the  case  for  the  prosecution  it  was  ob- 
jected on  behalf  of  the  prisoners  that  as  no  policy  of  insurance 
upon  the  premises  was  produced,  there  was  no  evidence  from 
which  the  jury  could  infer  an  intent  to  iigure  the  insurance 
office.  And,  secondly,  that  upon  the  counts  of  this  indictment 
it  was  not  open  to  the  jury  to  convict  of  an  intent  to  defraud  or 
injure  the  owner  of  the  premises,  inasmuch  as  the  premises 
were  in  the  indictment  alleged  to  be  "of  and  belonging  to 
Joseph  If  ewboult "  himself,  and  must  hence  be  taken  to  be  his 
property. 

The  learned  judge  refused  .to  stop  the  case,  but  reserved  the 
questions  for  this  Court. 

The  prisoner  Kewboult  was  the  master  and  Holdsworth  was 
his  servant  at  the  shop  in  Leeds  I^ad,  Bradford,  where  a  gene- 
ral grocery  business  was  carried  on,  and  where  a  fire  occurred 
on  the  5th  of  October  last  The  material  evidence  on  which 
the  counsel  for  the  prosecution  relied  to  show  the  intent  to 
injure  or  defraud  was,  as  to  the  ownership  of  the  premises,  as 
fallows :  — John  Hey  stated  that  he  was  a  trustee  of  the  pre* 
mises  for  the  landlady,  and  that  Joseph  !N'ewboult  was  under 
notice  to  leave,  and  should  have  left  on  the  5th  of  September 
last,  and  that  the  witness  a  week  before  the  day  of  the  fire  had 
asked  him  to  leave  the  premises,  which  he  had  not  done.  And 
as  to  the  other  objection,  evidence  was  given  that  a  notice  to 
produce  a  policy  of  insurance  (effected  by  the  prisoner  New- 
boult  on  his  stock)  was  served  on  him,  but  too  late  to  be  complied 
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with,  and  the  learned  judge  held  it  was  insndEicient  on  that 
ground.  The  counsel  then  called  a  witness  '^'firom  the  [346 
insurance  office,  who  said,  ^^  Newboult  came  to  me  in  May, 
1867,  about  effecting  an  insurance,  and  on  the  80th.  of  August 
of  the  present  year  (1871)  he  came  again,  and  said  he  wished  to 
renew  his' policy  in  Leeds  Boad  for  6002.  (the  same  amount),  and 
he  then  paid  me  ten  shillings/'  The  stock  of  goods  on  the  pre- 
mises at  the  time  of  the  fire  was  of  the  value  of  212. 

Both  prisoners  were  found  guilty. 

And  the  learned  judge  asked  the  jury  if  they  believed  that 
ITewboult  was  tenant  of  the  premises ;  and  further,  whether 
both  prisoners  had  an  intent  to  injure  the  landlady  ?  And  also 
whether  they  believed  they  had  an  intent  to  defraud  the  inaur« 
ance  office  ? 

The  jury  answered  that  they  found  both  intents. 

The  questions  for  this  Court  were,  whether — first,  there  was 
sufficient  evidence  of  the  existence  of  an  insurance  to  support 
the  finding  by  the  jury  of  an  intent  to  defraud  the  office ;  and 
secondly,  whether  oh  these  counts  it  was  competent  for  the  jury 
to  find  that  there  was  an  intent  to  iigure  the  owner  of  the  pre- 
mises. 

The  case  was  argued  before  Cockbum,  C.J.,  Martin,  and 
Channell,  BB.,  and  Keating  and  Lush,  JJ. 

Wadiy^  for  the  prisoners.  There  is  no  sufficient  evidence  of 
the  existence  of  a  policy  to  support  the  finding  of  an  intent  to 
defraud  the  company.  And  the  iitdictment  alleges  the  shop  set  ^ 
on  fire  to  be  ^^  of  and  belonging  to  the  smd  Joseph  Kewboult," 
the  prisoner  himself;  whereas  the  evidence  is  that  the  house 
was  the  landlady's,  and  the  finding  is  that  the  intent  was  to  in- 
jure the  owner.  It  is  necessary  to  allege  the  ownership  of  the 
house:  Hickman's  GaseQ);  2  Eussell  on  Crimes,  4th  ed.,  by 
Greavesj  1046. 

[CocKBUBN,  C.J.  By  s.  60  of  this  Act,  24  &  25  Vict.  c.  97, 
it  is  sufficient  in  any  indictment  for  any  offence  under  the  Act, 
when  it  shall  be  necessary  to  allege  an  intent  to  injure  or  defraud, 
to  allege  that  the  party  accused  did  the  act  with  intent  to  injure 
or  de^ud  (as  the  case  may  be)  without  alleging  an  intent  to 
injure  or  defraud  any  particular  person.] 

(»)  2  Bnet,  P.  C,  1084. 
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That  only  refers  to  alle^ng  the  intent ;  it  leaves  the  law  as 
it  was  as  to  alleging  the  ownership. 

[Mabtin,  B.  The  rule  referred  to  an  indictment  at  ^common 
347]  Istw..  This  is  an  offence  against  s.  3  of  24  &  25  Vict 
c.  97.  The  averment  of  ownership  is  an  inmiaterial  averment, 
and  might  be  struck  out.  Were  it  not  so,  there  would,  no  doubt, 
be  a  variance. 

CoGKBUBN,  C. J.  The  statement  of  ownership  was  necessary 
at  common  law,  because  it  was  not  arson  for  a  man  to  set  fire 
to  his  own  house.  But  under  the  statute  it  is  otherwise ;  and 
therefore  the  averment  of  ownership  is  an  immaterial  averment ; 
so  that  there  is  nothing  to  prevent  the  jury  under  this  indict- 
ment finding  an  intent  to  iigure  the  landlady,  the  real  owner.J 

Campbell  Foster^  for  the  prosecution,  was  not  called  upon. 

Qnwiction  cgff&rmecL 

Attorneys  for  prosecution :  Terry  ^  Sobmsoriy  Bradford. 
Attorney  for  prisoner :  Fhtker^  for  J.  W.  Berry j  Brmifard^ 


Thb  Quben  v.  Thomas  Bailbt. 

Law  Reports,  1  Crown  Cases  Reserved,  847.  • 

Lafreen/y—ProGen  of  Court—  Taking  wUh  FraudttkrU  Purpotes — 34  &;  25  Viei, 

c.  96,  $,  80. 

The  prisoner's  goods  haying  been  seiaed  under  warrants  of  execution  of  a 
oounty  court,  and  being  in  the  possesdon  of  the  bailiflT,  the  prisoner,  with  intent 
to  deprive  the  bailiff,  as  he  supposed,  of  his  authority,  and  so  defeat  the  execu- 
tion, forcibly  took  the  warrants  from  him : — 

Hdd,  that  the  prisoner  was  not  guilty  of  larceny,  but  that  he  was  guilty  of 
taking  the  warrants  for  a  fraudulent  purpose  within  the  meaning  of  34  &  36  Vict, 
c  96, 8.  80. 

Case  stated  by  Lush,  J. 

The  prisoner  was  indicted  at  Oxford  at  the  summer  assizes 
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1871,  under  the  80th  section  of  the  Larceny  Act,  24  &  25  Yict 

c96.  C) 
*The  first  count  of  the  indictment  charged  the  prisoner  [348 

with  stealing  certain  process  of  a  court  of  record,  to  wit,  a  certain 

warrant  of  execution  issued  out  of  the  county  court  of  Berkshire, 

in  an  action  wherein  one  Arthur  was  plaintiff,  and  the  prisoner 

defendant ;  also  another  warrant  of  execution  out  of  the  same 

court  in  an  action,  Halcombe  &  Co.,  against  the  prisoner. 

The  second  count  stated  that  at  the  time  of  committing  the 
offence  hereinafter  mentioned,  one  Brooker  had  the  lawful 
custody  of  certain  process  of  a  court  of  record,  to  wit,  a  warrant 
of  execution  out  of  the  county  court  of  Berkshire  in  an  action 
between  Arthur  and  the  defendant ;  that  defendant  intending 
to  prevent  the  due  course  of  law,  and  to  deprive  Arthur  of  the 
rights,  benefits,  and  advantages  from  the  lawful  execution  of 
the  warrant,  did  take  from  Brooker  the  said  Warrant,  he  Brooker 
having  then  the  legal  custody  of  it. 

It  was  proved  that  two  actions  had  been  brought  in  the  county 
court  against  the  prisoner,  in  each  of  which  judgment  had  been 
given  against  him,  and  a  warrant  of  execution  issued  against 
his  goods.  The  high  bailiff  of  the  court  made  the  levy  under 
these  warrants,  and  having  done  so,  he  handed  the  warrants 
over  to  his  deputy  bailiff,  and  left  him  in  possession  of  the  goods. 

The  prisoner,  a  day  or  two  afterwards,  forcibly  took  the 
warrants  out  of  the  bailiff's  hands  and  kept  them.  He  then 
ordered  him  away  as  having  no  authority  to  remain  there  any 
longer,  and  on  his  refdsal  to  go  forcibly  turned  him  out 

The  prisoner  was  convicted ;  but  as  the  learned  judge  enter- 
tained a  doubt  whether  these  facts  supported  the  count  for 
larceny,  and  whether,  as  the  prisoner's  intention  in  taking  the 
warrants  was  not  to  make  use  'of  them  but  merely  to  deprive 
the  bailiff,  as  he*  supposed,  of  his  authority  and  as  the  validity 

0)  34  &  25  Vict.  c.  96,  s.  30,  enacts  tenogatorj,  deposition,  affidavit,  rale, 
that,  '*  Whosoever  shall  steal,  or  shall  order,  or  warrant  of  attorney,  or  of  any 
for  any  fraudulent  purpose  take  from  original  document  whatsoever  of  or  be- 
lts place  of  deposit  for  the  time  being,  longing  to  any  court  of  record,  or  relat- 
or from  any  person  having  the  lawful  ing  to  any  matter,  civil  or  criminal 
custody  thereof,  or  shall  unlawfully  and  begun,  depending,  or  terminated  in  any 
maliciously  cancel,  obliterate,  injure,  or  such  court, . . .  shaU  be  g^ty  of  f el- 
destroy  the  whole,  or  any  part  of  any  ony." 
record,  writ,  return,  panel,  process,  in- 
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of  the  execation  was  not  affected  by  his  taking  the  warrants, 
he  was  guilty  of  taking  them  for  a  fratidalent  purpose  within  the 
meaning  of  tiie  statute,  he  forbore  to  pass  sentence,  and  admitted 
the  prisoner  to  bail  till  the  opinion  of  this  Court  should  have 
been  taken  upon  the  above  points. 
No  counsel  appeared. 

CocEBUBK,  C.J.  I  think  the  first  count,  charging  larceny, 
349]  will  *^o^  hold.  It  is  clear  that  the  prisoner  took  the  war- 
rants from  the  bailiff  thinking  that  his  authority  depended  on 
his  possession  of  the  warrants,  and  that  by  taking  them  away 
he  would  put  an  end  to  the  authority.  But  this  was  not  done 
animo  fiirandi ;  it  was  not  done  lucri  causS.  It  was  no  more 
stealing  than  it  would  be  to  take  a  stick  out  of  a  man's  hand  to 
beat  him  with  it 

Under  the  second  count,  the  question  is  whether  what  was 
done  was  done  with  a  fraudulent  purpose.  I  think  it  was  so. 
The  purpose  was  to  deprive  the  officer  of  the  power  to  execute 
process,  and  so  to  defeat  the  execution. 

Maktin  and  Channell,  BB.,  and  Ejiating,  J.,  concurred. 

Lush,  J.  I  quite  concur,  on  consideration,  in  the  judgment 
of  the  Court  I  thought  at  first  that  what  the  statute  meant 
was  an  intention  to  use  the  documents  for  a  fraudulent  purpose. 

QmowHm  affirmed. 


Jan.  27>  1878. 

Thb  Qubbn  v.  Patnb  and  Others. 

Law  Reports,  1  Crown  Caaea  Beaenred,  349. 

HMMce-^OompeUnee^ Joint  Indktment  and  Trial^One  Pri9on0r  eatted  a$ 

WUnesgfor  Another. 

Where  two  prisoners  are  indicted  and  tried  together,  one  is  not  a  competent 
witness  for  the  other. 

Case  stated  by  Keating,  J. 

John  Payne,  George  Owen,  Isaac  Owen,  and  Joseph  Curtis, 
were  indicted  at  the  winter  assizes  for  the  county  of  Worcester, 
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1871,  for  that  they,  to  the  number  of  three  or  more,  armed 
with  offensive  weapona,  by  night,  did  enter  and  move  on  land 
belonging  to  Earl  Dudley,  for  the  purpose  of  taking  or  destroy* 
ing  game. 

It  appeared  that  at  one  o'clock  on  the  morning  of  the  4th  of 
October,  1871,  the  keepers  of  Earl  Dudley  discovered  a  number 
of  poachers  upon  the  earl's  lands  taking  game.  They  were 
armed  with  stones,  bludgeons,  &c.,  and  advanced  upon  the 
keepers  with  whom  they  had  a  desperate  struggle.  Ultimately 
the  keepers  were  forced  to  retire,  one  keeper  being  dangerously, 
and  another  severely  wounded. 

♦The  prisoner  Payne,  and  the  two  Owens,  were  first  [350 
Apprehended,  and  on  being  brought  before  the  magistrates, 
each  set  up  an  alibi  by  way  of  defense,  and  called  witnesses  in 
support ;  amongst  the  witnesses  called  hy  Payne  was  the  pri- 
soner Curtis,  not  then  in  custody,  and  he  proved  having  been 
with  Payne  at  the  time  in  question  at  a  place  so  distant  from  the 
scene  of  the  affi*ay  as  to  render  it  impossible  he  could  have  been 
one  of  the  poachers.  Curtis,  with  the  other  witnesses  for  the 
prisoners,  were  bound  over  by  the  magistrates  under  80  &  81 
Vict  c.  86 ;  but  having  been  afterwards  identified  as  one  of  the 
party  of  poachers,  he  was  committed  and  indicted  with  the 
other  three  prisoners. 

On  the  trial  all  four  prisoners  were  sworn  to  by  various  wit- 
nesses as  having  formed  part  of  the  gang  of  poachers  on  the 
night  in  question ;  the  defence  by  each  was,  as  before  the  mag- 
istrates, an  alibi,  and  the  counsel  for  Payne  proposed  to  call  the 
prisoner  Curtis  to  prove  what  he  had  deposed  to  before  the  jus- 
tices. The  learned  judge  held  that  he  was  incompetent,  and 
could  not  be  called.  All  the  prisoners  were  convicted,  and  sen- 
tence passed. 

The  questions  for  the  opinion  of  the  Court  were : 

First,  Whether  a  prisoner,  jointly  indicted  with  another,  can, 
after  they  have  been  ^ven  in  charge  to  the  jury,  be  called  as  a 
witness  for  the  other,  without  having  been  either  acquitted  or 
convicted,  or  a  nolle  prosequi  entered :  Wmsor  v.  The  Queen  (*), 
Beg.  V.  Deeley  («). 

Second,  Whether  upon  the  pj'esent  form  of  indictment,  and 

0)  6  B.  &  S.,  148;  85  L.  J.  (M.  0.,  121 ;  S.  C),  inEx.  Ch. ;  7  B.  &  S.,490;  85 L.  J. 
(M.  C),  161.  O  11  Cox*  Cr.  C.,  607. 
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under  the  circumstanceB  of  the  case,  the  prisoner  Curtis  was 
competent  and  ought  to  have  been  called  as  a  witness  for  the 
prisoner  Payne :  see  Russell  on  Crimes,  4th  ed.,  by  Greaves, 
pp.  626-7;  Taylor  on  Evidence,  5th  ed.,  pp.  1178-9, 

Jan.  20.  The  Court  (Cockbum,  C.J.,  Martin  and  Channell, 
BB.,  Keating  and  Lush,  JJ.),  reserved  the  case  for  the  consider- 
ation of  all  the  judges. 

Jan.  27.  The  case  was  argued  before  Cockbum,  C.J.,  Kelly, 
C.B.,  Martin,  Bramwell,  -Channell,  Pigott,  and  Cleasby,  BB., 
351]  Willes,  *Byles,  Keating,  Blackburn,  Mellor,  Lush,  Brett, 
Grove,  and  Quain,  JJ. 

T,  S.  Pritckard  {Selfe  with  him),  for  the  prisoner.  The  reason 
why  at  common  law  a  party  to  any  proceeding,  whether  civil  or 
criminal,  was  not  admissible  as  a  witness,  was  on  the  ground 
of  interest :  WorraU  v.  Janes  Q).  In  Phillips  on  Evidence,  8th 
ed.,  p.  68,  it  is  expressly  so  stated  as  to  criminal  proceedings : 
"  With  regard  to  the  competency  of  defendants  in  criminal 
prosecutions,  it  is  scarcely  necessary  to  observe,  that  as  they 
are  in  general  immediately  interested  in  the  event,  it  does  not 
often  happen  that  they  can  be  called  as  witnesses."  Then  6  & 
7  Vict.  c.  85,  s.  1  (^)  abolished  in  general  terms  incapacity  from 

Q)  7  Bing.,  895.  Bhall  have  an  interest  in  the  matter  in 

O  6  &  7  Vict.  c.  85,  B.  1,  enacts  that  question,  or  in  the  event  of  the  trial  of 

"  no  person  offered  as  a  witness  shall  any  issue,  matter,  question,  or  injury 

hereafter  be  excluded  by  reason  of  in-  [sic],  or  of  the  suit,  action,  or  proceed- 

capacity  from  crime  or  interest  from  ing  in  which  he  is  offered  as  a  witness, 

giving  evidence,  either  in  person  or  by  and  notwithstanding  that  such  person 

deposition,  according  to  the  practice  of  offered  as  a  witness  may  have  been 

the  Court,  on  the  trial  of  any  issue  previously  convicted  of  any  crime  or 

joined,  or  of  any  matter  or  question,  or  offense :  Provided  that  this  Act  shall  not 

on  any  inquiry  arising  in  any  suit,  ac-  render  competent  any  party   to  any 

tion,  or  proceeding,  civil  or  criminal^  in  suit,  action,  or  pro<Jeeding  individually 

any  court,  or  before  any  judge,  jury,  named  in  the  record,  or  any  lessor  of 

sheriff,  coroner,  magistrate,  officer,  or  the    plaintiff  or   tenant  -of   premises 

person  having  by  law,  or  by  consent  of  sought  to  be  recovered  in  ejectment,  or 

parties,  authority  to  hear,  receive,  and  the  landlord  or  other  person  in  whose 

examine  evidence ;  but  that  every  per-  right  any  defendant  in  replevin  may 

son  so  offered  may  and  shall  be  ad-  make  cognizance,   or  any    person   in 

mitted  to  give  evidence  on  oath,  or  so-  whose  immediate  and  individual  behalf, 

lemn  affirmation  in  those  cases  wherein  any  action  may  be  brought  or  defended, 

affirmation  is  by  law  receivable,  not-  either  wholly  or  in  part,  or  the  husband 

withstanding  that  such  person  may  or  or  wife  of  such  persons  respectively . . ." 
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crime  or  interest,  and  that  would  have  admitted  the  testimony 
of  the  parties  to  any  proceeding,  civil  or  criminal,  including  a 
prisoner  under  such  circumstances  as  the  present,  had  it  not 
been  for  the  proviso  which  excludes  "  any  party  individually 
named  in  the  record."  Then  came  14  k  15  Vict  c.  99  (*),  s.  1 
of  which  repealed  the  above  *proviso  in  the  earlier  Act  [352 
Section  2  makes  the  parties  to  any  proceeding  competent  wit- 
nesses, ^^  except  as  hereinafter  excepted."  And  s.  3  gives  the 
exceptions,  viz.,  that  a  person  charged  in  any  criminal  proceed- 
ing shall  not  be  a  witness  for  or  against  himself,  and  that  the 
husband  or  wife  of  a  party  charged  shall  not  be  admissible  for 
or  against  the  wife  or  husband.  Therefore,  the  old  incapacity 
on  the  ground  of  interest  hafing  been  swept  away  by  the  earlier 
Act,  and  the  excluding  proviso  in  that  Act  repealed  by  s.  1  of 
the  later  Act,  and  parties  expressly  made  competent  by  s.  2, 
the  only  witnesses  whose  testimony  is  excluded  are  those  ex- 
cepted in  s.  3,  viz.,  a  prisoner  called  on  his  own  behalf,  and  the 

(>)  14  &  15  Vict.  c.  90,  8.  1,  enacts  cording  to  the  practice  of  the  Gooit, 
that,  "  So  much  of  b.  1  of  6  &  7  on  behalf  of  either  or  any  of  the  parties 
"^ct.  c.  85,  as  provides  that  the  said  to  the  said  suit,  action,  or  other  pro- 
Act  shall  not  render  competent  any  ceeding." 

piurty  to  any  suit,  action,  or  proceeding        S.  8 :  "  Bat  nothing  herein  contained 

individually  named  on  the  record,  or  shall  render  any  person  who  in  any 

any  lessor  of  the  plaintiff,  or  tenant  of  criminal  proceeding  is  charged  with 

premises   sought  to  be  recovered   in  the  commission  of  any  indictable  of- 

ejectment,   or  the   landlord  or  other  fence,  or  any  offence  punishable  on 

person  in  whose  right  any  defendant  summary  conviction,  competent  or  com- 

in  replevin  may  make  cognizance,  or  pellable  to  give  evidence  for  or  against 

any  person  in  whose  immediate  and  himself  or  herself,  or  shall  render  any 

individual  behalf  any  action  may  be  person  compellable  to  answer  any  ques- 

^brought  or  defended,  either  wholly  or  tion  tending  to  criminate  himself  or 

in  part,  is  hereby  repealed/'  herself,  or  shaU  in  any  criminal  pro- 

S.  2 :  "On  the  trial  of  any  issue  ceeding  render  any  husband  competent 

joined,  or  of  any  matter  or  question,  or  or  compellable  to  give  evidence  for  or 

on  any  inquiry  arising  in  any    suit,  against  his  wife,  or  any  wife  competent 

action,   or  other   proceeding,    in  any  or  compellable  to  give  evidence  for  or 

court  of  justice,  or  before  any  person  against  her  husband." 
having  by  law,  or  by  consent  of  par-        S.  4 :    **  Nothing   herein    contained 

ties,  authority  to  hear,  receive,   and  shall  apply  to  any  action,  suit,  prooeed- 

examine  evidence,  the  parties  thereto,  ing,  or  bill,  in  any  court  of  common 

and  the  persons  in  whose  behalf  any  law,  or  in  any  ecclesiastical  court,  or  in 

such  suit,  action,  or  other  proceeding  either  house  of  parliament,  instituted 

may  be  brought  or  defended  shall,  ex-  in  consequence  of  adultery,  or  to  any 

cept  as  hereinafter  excepted,  be  compe-  action  for  breach  of  promise  of  mar^ 

tent  and  compellable  to  give  evidence,  riage." 
either  viva  voce  or  by  deposition,  ac- 
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huaband  or  wife  of  a  prisoner  called  for  or  against  the  wife  or 
huslband. 

[Blackburn,  J.  By  s.  8,  a  prisoner  cannot  give  evidence  for 
or  against  himself  But  if  a  prisoner  on  his  trial  is  examined, 
he  must  be  cross-examined ;  and  that  can  hardly  be  without  his 
giving  evidence  against  himself. 

Oockburk,  C.  J.  Is  s.  3  an  exception  to  s.  2  at  all  ?  Mnet 
not  the  proceeding  in  s.  2  mean  proceeding  ejnsdem  generis 
353]  with  the  *suit  or  action  specifically  mentioned  ?  And  if 
so,  can  the  section  apply  to  criminal  proceedings  at  all  ?  The 
words  "  civil  or  criminal,"  used  in  the  older  Act,  are  omitted 
in  this  section.] 

Section  2  expressly  refers  to  s.  9  by  the  words,  ^^  except  as 
hereinafter  excepted." 

[Bramwbll,  B.  Those  words  may  well  apply  to  s.  4,  which 
excepts  proceedings  founded  upon  adoltery,  and  for  breach  of 
promise  of  marriage. 

Lush,  J.  Section  3  speaks  also  of  the  case  of  the  husband  or 
wife  of  a  person  accused ;  and  that  cannot  be  an  exception  to 
s.  2,  for  s.  2  would  not  apply  to  the  Case.] 

There  is  authority  for  the  admissibility  of  this  evidence.  In 
Reg  V.  Deeley  (*)  Mellor,  J.,  admitted  similar  evidence.  And 
that  ruling  has  been  followed  by  Pigott,  B.,  in  Beg  v.  Parry  and 
AUman  (*),  and  by  Lush,  J. 

[Keating,  J.,  referred  to  Reg  v.  Stevenson  and  Coulter ,  before 
Ball,  J.,  at  the  Armagh  Spring  Assizes,  1851,  cited  3  Russell  on 
Crimes,  4th  ed.,  by  Greaves,  627,  n.] 

The  law  is  so  laid  down  in  2  Taylor  on  Evidence,  5th  ed.  1179 : 
"  If,  therefore,  several  persons  be  jointly  indicted,  any  one  of 
them  may,  under  s.  2,  be  called  as  a  witness  either  for  or  against 
his  confederates,  excepting  only  in  those  few  cases  where  the  in- 
dictment is  so  framed  as  to  give  him  a  direct  interest  in  obtain- 
ing their  discharge,"  such  as  those  in  which  the  offence  can 
only  be  committed  by  a  certain  number  of  persons ;  and  the 
writer  treats  Reg  V.  Jackson  (*),  to  the  contrary  effect,  as  over- 
ruled. And  this  passage  is  cited  without  disapproval  in  8 
Russell  on  Crimes,  4th  edition,  by  Greaves,  p.  625.  Upon  the 
analogous  question,  as  to  the  admissibility  of  the  evidence 
of  the  wife  of  one  prisoner  as  a  witness  for  another  tried 

0)  11  Ck)x,  Cr.  C,  607.  O  Not  reported.  O  6  Cox,  Cr.  C,  535. 
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•  jointly  with  him,  there  has  been  some  conflict  of  authority ; 
bat  the  later  cases  are  in  favor  of  its  admissibility.  In  Eex  v. 
Smith  (')  such  evidence  was  held  inadmissible  by  all  the  judges 
except  Graham,  B.,  and  Littledale,  J,  But  in  lieg  v,  Moore  (*), 
though  Eex  v.  Smith  Q)  was  cited,  Maule,  J.,  admitted  such 
evidence.  And  in  iZ^  v.  BarileU  (*),  Wightman,  J.,  after 
^consulting  Cresswell,  J.,  took  the  same  course.  In  the  [354 
present  case  it  appears  that  the  prisoner  whom  it  was  proposed 
to  call  had  actually  been  examined  before  the  magistrates ;  apd 
he  had  been  bound  over  to  appear  and  give  evidence  under  80 
&  31  Vict  c.  86,  s.  3.  It  cannot  have  been  intended  that  a 
prisoner  should  be  deprived  of  the  benefit  of  that  section  by  the 
witness  being  subsequently  included  in  the  indictment 

[CocKBUBN,  C.  J.  The  remedy  for  that  is  to  apply  to  have  the 
prisoners  tried  separately.  And  if  the  witness  were  improperly 
included  in  the  indictment,  the  judge  would,  no  doubt,  grant 
such  an  application.] 

The  fact  of  the  proposed  witness  having  been  given  in  charge 
to  the  jury  does  4iot  affect  the  case.  There  is  no  giving  in 
charge  in  misdemeanor;  and  in  felony  its  only  effect  is  to 
identify  the  prisoner  whom  the  jury  have  to  try. 

Blackburn,  J.  It  is  much  more  than  that  It  fixes  irrevo- 
cably that  the  particular  jury  to  whom  he  is  given  in  charge  is 
the  one  to  decide  his  guilt  or  innocence.  Can  it  be  that  the 
jury  which  has  to  do  this  may  first  hear  him  examined  and  cross- 
examine^?] 

In  Winsor  v.  The^Queen  (*)  the  witness  was  jointly  indicted 
with  the  prisoner,  and  had  been  given  in  charge,  and  no  verdict 
had  been  taken  as  to  her,  nor  a  nolle  prosequi  entered.  But  it 
was  the  opinion  of  all  the  judges  that  her  evidence  was  properly 
received.  (*) 

[Blackburn,  J.  The  witness  was  a  party  to  the  record ;  but 
had  not  been  given  in  charge  to  the  same  jury.] 

It  is  true  that  in  that  case  Oockburn,  C. J.,  says  (•),  that  "  in 
all  cases  where  persons  are  jointly  indicted,  and  it  is  thought 
necessary  to  have  the  evidence  of  one  against  the  other,  it  is 
better,  in  order  to  insure  the  greatest  amount  of  truthfulness  of 

0)1  Moo.  Cr.  C,  389.  S.  C.  in  Ex.  Ch.  7  B.  &  S.,  490 ;  36  L.  J. 

O  1  Ck)x,  Cr.  C,  59.  (M.C.),  161. 

O  1  Cox,  Cr.  C,  105.  (•)  7  B.  &  S.,  at  pp.  494, 503. 

(*)  6  B.  &  S.  143 ;  35  L.  J.  (M.C.),  131 ;  C) «  B.  &  S.,  at  p.  178. 

51 


402  CHOWN  CASES  RESERVED.  [L.  B. 

1873  The  Queen  v.  Payne. 

the  testimony,  that  a  verdict  of  not  guilty  should  be  taken,  or, 
if  the  circumstances  admit  of  it,  a  plea  of  guilty  should  be  taken, 
and  sentence  passed.''  But  that  is  only  a  suggestion  of  con- 
venience, not  a  binding  rule. 

[CoGEBURN,  C.J.  A  notion  has  gone  abroad  that  I  laid  down 
355]  "'that  one  of  these  courses  must  be  taken.  That  is  very 
difierent  from  what  I  did  say ;  I  only  spoke  of  what  is  con- 
venient] 

F.  T.  Streeim  {Jdf  with  him),  for  the  prosecution.  The 
common  law  principle  is  correctly  stated  in  Sawkesworth  v. 
Showier  (^),  by  Lord  Abinger,  C.B.,  viz.,  that  a  party  to  the  re- 
cord, and  affected  by  the  issue,  was  incompetent.  And  the 
statutes  cited  have  not  altered  it  in  the  case  of  a  prisoner  on 
his  trial.  The  first  Act,  3  &  4  Wm.  4,  c.  42,  s.  26,  was  limited 
to  actions.  6  &  7  Vict  c.  86,  s.  1,  applied  to  criminal  proceed- 
ings as  well,  so  far  as  to  remove  the  incapacity  from  crime  or 
interest  But  the  proviso  excluding  parties  does  not  mention 
criminal  proceedings.  This  shows  that  the  person  jointly 
indicted  with  another  was  not  excluded  on  {de  ground  merely 
of  interest 

[Blackburn,  J.  What  interest  can  one  person  be  said  to 
have  in  getting  off  another  ? 

Brett,  J.  Is  not  the  true  ground  the  broad  one  that  no  one 
on  his  trial  for  a  criminal  offence  can  be  examined  or  cross-ex- 
amined, because  no  one  is  bound  tor  criminate  himself?] 

14  k  15  Vict.  c.  99,  s.  2,  does  not  apply  to  criminal  cases  at 
all ;  and  s.  3  is  only  introduced  ex  majore  cautelfi.  It  was  in- 
troduced in  the  House  of  Lords  against  Lord  Campbell's  protest 
Btit  even  if  that  section  did  apply,  still  by  s.  3  a  man  cannot 
give  evidence  for  or  against  himself;  and  if  he  is  put  in  the 
witnes&-box  while  on  his  trial  there  is  no  drawing  the  line,  and 
he  must  give  evidence  against  himself.  The  cases  to  the  con- 
trary which  have  been  cited  are  mere  rulings  at  the  assizes,  and 
cannot  weigh  with  this  Court  against  clear  principles ;  and  the 
rule  cited  from  Taylor  on  Evidence  is  not  law. 

Pritchardy  in  reply,  referred  to  Beg.  v.  Stewart  (") 

CocKBURN,  C.J.  We  are  all  of  opinion  that  the  evidence  re- 
jected was  properly  rejected.    We  are  all  agreed  that  the  ex- 

Q)  12  M.  &  W.,  45,  at  p.  47.  O  1  Ck)x,  Cr.  C,  174. 
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ception  in  14  &  15  Vict  c.  99,  a.  3,  was  introduced  to  prevent 
aay  poasibility  of  its  being  thouglit  that  the  law  as  it  had  existed 
from  the  earliest  timfia  waa  altered  by  the  Act.  By  that  law  it 
was  a  distinguishing  characteriBlie  of  our  criminal  system  that 
a  prisoner  on  hia  trial  could  neither  be  examined  nor  cross-ex- 
aimned.  We  "^think  it  is  impossible  to  suppose  that  it  [356 
could  have  been  intended  to  change  this  rule  by  a  mere  side- 
wind by  means  of  this  exception. 

•  Oomriction  affirmed. 

Attorney  for  prosecution :  jB.  Scamders^  Jtm.^  Kidderrtmster. 
Attorney  for  the  prisoner  r  Miller  Oorbettf  Kidderminster. 


Jan.  aO»  1872. 

The  Quben  v.  Samuel  Smith  Ward. 

Law  Reports,  1  Crown  Gasea  Reserved,  866. 

Wwnding^IndietmentfarFeionif---^  eft  25  VeU.  e.  100,  s,  18 ^G(miO%eiiion for 
I^Udeme(mor—14i  db  16  Vict,  c,  19,  «.  ^--Malice ^Intent  to  Frighten— 
BMenee. 

The  prosecutor  and  prisoner  were  oat  at  night  in  separate  pants,  on  a  creek,  in 
pnrsoit  of  wild  fowl.  The  prisoner,  who  was  jealous  of  any  one  going  there  to 
shoot,  and  had  threatened  to  fire  at  birds  notwithstanding  other  persons  might  be 
between  him  and  them,  discharged  his  g^an  from  a  distance  of  twenty^five  yards 
towards  the  pant  in  which  the  prosecutor  lay  paddling.  At  that  moment  the  pro- 
secutor's punt  slewed  round,  and  the  prosecutor  was  struck  by  some  of  the  shot 
and  seriously  wounded,  whereqj)on  the  prisoner  rendered  him  help,  assuring  h\vr^ 
that  the  injury  was  an  accidental  result  of  the  slewing  round  of  the  punt.  The 
night  was  light  and  the  boat  visible  fifty  yards  off.  No  birds  were  in  view.  The 
two  men  had  always  been  on  good  terms,  and  the  gun  was  fired  apparently 
with  the  intention  of  frightening  the  prosecutor  away  rather  than  that  of  hurting 
him.  The  prisoner  was  indicted  for  the  felony  of  wounding  with  intent  to  do 
grievous  bodily  harm ;  but  the  jury,  under  14  &  15  Vict.  c.  19,  s.  6,  found  him 
guilty  of  the  misdemeanour  of  unlawfully  wounding : — 

Mdd,  that "  unlawful  wounding  "  within  the  meaning  of  that  section  must  be 
"  malicious ;"  and  that  there  was  proof  of  malice,  which  justified  the  conviction 
of  the  prisoner. 

Case  stated  by  Cockburn,  C.J. 

The  prisoner  was  tried  before  me  at  the  last  assizes  for  the 
county  of  Suffolk,  on  a  charge  of  unlawfully,  maliciously,  and 
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feloniously  wounding  one  William  Job  Chatten,  with  intent  to 
do  Mm  grievous  bodily  harm. 

The  prosecutor,  Ohatten,  anrf  the  prisoner  were  both  fisher- 
men, living  at  Aldebury,  in  Suffolk,  and  both  were  in  the  habit 
of  going  out  in  punts  to  shoot  wild  fowl,  in  a  creek  of  the 
River  Aide.  • 

The  manner  of  using  a  punt  for  the  purpose  of  shooting  wild 
fowl  is  that  the  gunner  lies  with  his  fece  downwards  in  the  boat, 
extending  his  arms  over  the  ^des,  and  propelling  the  boat  by 
357]  *niean8  of  a  pair  of  short  paddles,  so  as  to  avoid,  as  much 
as  possible,  being  seen  by  the  birds  on  the  water. 

On  the  evening  of  the  80th  of  January,  1871,  the  prosecutor, 
Chatten,  was  on  the  water  in  his  punt,  in  pursuit  of  Wild  fowl. 
Having  been  out  some  time,  and  finding  no  birds  about,  he  de- 
termined to  return,  and  having  put  his  arm  out  was  using  the 
paddle  to  slew  the  punt  round  for  that  purpose,  when  he  sud- 
denly heard  the  report  of  a  gun,  and  at  the  same  time  found 
himself  struck  by  several  shots  in  the  left  arm  and  eye,  the  effect 
of  whjch  was  seriously  to  injure  his  arm,  and  so  to  damage  his 
eye  as  to  render  its  total  extraction  necessary  a  few  days  after. 

There  was  no  doubt  that  the  shot  by  which  the  prosecutor 
was  injured  was  fired  by  the  prisoner.  On  the  prosecutor  call- 
ing out  on  being  struck,  and  asking  who  had  fired  the  shot,  the 
prisoner,  who  was  in  his  punt,  about  twenty-five  yards  off,  came 
forward,  and  said  he  had  fired  it,  adding  that,  if  Ohatten  had 
not  turned  his  boat  round  as  he,  prisoner,  was  in  the  act  of 
firing,  the  shot  would  ^ot  have  struck  him.  This  being  so,  the 
question  in  the  case  was  under  what  circumstances  and  with 
what  intention  prisoner  had  fired  off  the  gun. 

It  was  proved  that  the  night  was  light,  so  that  birds  and,  a  for- 
tiori, a  punt  on  the  water  could  have  been  plainly  seen  at  a  dis- 
tance of  fifty  to  sixty  yards ;  and  it  was  positively  sworn  by  the 
prosecutor  that  there  were  no  birds  about  on  that  evening,  cer- 
tainly none  in  the  neighborhood  of  his  boat.  It  was  plain, 
therefore,  that  the  prisoner  had  not  fired  for  the  purpose  of 
killing  wild  fowl.  Evidence  was  given  from  which  it  appeared 
that  the  prisoner  was  extremely  jealous  of  persons  going  in  pur- 
suit of  wild  fowl  on  the  water  where  the  event  took  place,  and 
had  on  different  occasions  used  threatening  language  to  the 
effect  that  he  should  shoot  at  birds  if  occasion  offered,  notwith- 
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standing  other  persons  miglit  be  between  him  and  them ;  and 
it  was  suggested  by  the  prosecution  that  the  prisoner  had  in- 
tentionally shot  at  the  prosecutor  with  the  intent  to  injure  him, 
and  thereby  to  prevent  him  pursuing  wild  fowl  on  the  water  in 
question  in  future. 

On  the  other  hand  it  appeared  that  the  prosecutor  and  the 
prisoner  had  always  been  on  good  terms,  having  formerly  been 
shipmates  on  board  the  same  pilot  vessel.  It  was  admitted  by 
the  ^prosecutor  that,  on  his  calling  out,  the  prisoner  at  [358 
once  came  forward,  and  ascribed  the  fact  of  the  shot  having 
taken  effect  to  the  sudden  change  of  the  position  of  the  prose- 
cutor's boat  —  a  change  of  position  which  was  an  admitted 
fact  —  and  assured  the  prosecutor  that  the  result  was  purely 
accidental.  It  appeared  that  the  prisoner  had  towed  the  pro- 
secutor's punt  into  the  harbor,  and  rendered  him  every  assist- 
ance in  getting  on  shore.  The  prisoner  received  an  excellent 
character  for  good  conduct  and  humanity. 

Under  these  circumstances  it  seemed  to  be  more  probable 
that  the  prisoner  shot  (^ff'hig  gun  in  the  direction  of  the  prose- 
cutor's boat,  with#the  intention  of  frightening  him,  and  so  de- 
terring him  from  again  coming  into  the  creek  for  the  pur- 
pose of  fowling,  rather  than  that  he  shot  with  the  intent  of 
doing  him  bodily  harm.  While,  therefore,  the  learned  judge 
left  the  question  of  the  intent  charged  in  the  indictment  to  the 
jury,  he  directed  them  that,  if  they  took  the  more  favorable 
view  of  the  case,  they  should  find  the  prisoner  guilty  of  unlaw- 
fully wounding.  This  they  accordingly  did ;  bjit  thinking  it 
deserving  of  consideration  whether  a  wounding  occasioned  by 
an  act  done  without  any  actual  malice  or  intention  of  offering 
violence  to  the  prosecutor,  would  be  sufficient  to  constitute  an 
"  imlawful  wounding  "  within  the.  meaning  of  the  statute  24  & 
25  Vict  c.  100,  s.  20,  the  learned  judge  reserved  that  question 
for  the  consideration  of  this  Court,  and  requested  their  judg- 
ment thereupon. 

1871.  Nov.  18.  The  Court  (Kelly,  C.B.,  Byles,  Lush,  and 
Hannen,  JJ.,  and  Pigott,  B.),  reserved  the  case  for  the  considera- 
tion of  all  the  judges. 

Jan.  30.  The  case  was  argued  before  Cockburn,  C. J.,  Kelly, 
C.  B.,  Martin,  Channell,  Bramwell,  Pigott,  and  Cleasby,  BB., 
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"Willes,  Byles,  Blackburn,  Mellor,  Lush,  Brett,  Grove,  and 
Quain,  JJ. 

[CocKBURN,  0.  J.  The  statement  of  the  statute  in  this  case  is 
wrong,  the  question  before  us  really  arises  on  s.  5  of  14  &  15 
Vict.  c.  19  {').'] 

359]  "^Metccdfj  for  the  prisoner.  The  indictment  is  under  24 
&  26  Vict.  c.  100,  s.  18,  which  provides  for  the  felony  of  wound- 
ing with  intent  to  do  grievous  bodily  harm.  Section  20,  enact- 
ing that  whosever  shall  unlawfully  and  maliciously  wound  or 
inflict  any  grievous  bodily  harm  upon  any  other  person  shall 
be  guilty  of  a  misdemeanor,  takes  the  place  of  the  repealed  4th 
section  of  14  &  15  Vict.  c.  19.  But  s.  5  of  the  last  mentioned 
statute  is  still  in  operation. 

[CocKBURN,  C.J.  And,  strange  to  say,  was  omitted  from 
the  Consolidated  Act,  24  &  25  Vict.  c.  100.] 

It  enables  the  juiy  trying  a  prisoner  upon  an  indictment  for 
felonious  wounding  to  acquit  him  of  the  felony,  and  find  him 
guilty  of  the  misdemeanor  of  unlawful  wounding  only.  But  if 
they  do  so  they  must  find  him  guilty  of  unlawfully  and  maUdouslif 
wounding,  although  the  word  maliciously  ig^ot  in  s.  5. 

[CocKBURN,  C.J.  The  wounding  stated  in  the  indictment 
mimis  the  intent  there  charged  ?] 

Yes ;  the  offence  provided  for  by  s.  4  of  the  same  Act  or  the 
equivalent  section  of  the  recent  stotute.  Secondly.  Malice  is 
essential,  -either  actual  or  such  as  the  law  would  imply.  There 
must  be  an  unlawftil  act  done  with  intention  to  assault  If  a 
man  fired  at  another  even  from  so  great  a  distance  that  the  s&ot 

Q)  14  &  15  Vict,  a  19,  s.  5,  enacts  be  liable  to  be  punislied  in  the  same 

that "  if  npon  the  trial  of  any  indict-  manner  aa  if  he  had  been  oonvicted 

ment  for  any  felony,  except  murder  or  upon  an   indictment   for  the   miade- 

manslaughter,  where  the  indictment  meanor  of  cutting,  stabbing,  or  wounds 

shall  allege  that  the  defendant  did  6ut,  mg." 

stab,  or  wound  any  person,  the  jury  24  &  25  Vict.  c.  100,  s.  18,  enacts 
shall  be  satisfied  that  the  defendant  is  that "  whosoever  shaU  unlawfuUy  and 
guilty  of  the  cutting,  stabbing,  or  maliciously  wound  any  person  with  in- 
wounding,  charged  in  such  indictment,  tent  to  do  grievous  bodily  harm,  shaU 
but  are  not  satisfied  that  the  defendant  be  guilty  of  felony." 
is  guilty  of  the  felony  charged  in  such  Sect.  20  enacts  that "  whosoever  shall 
indictment,  then  and  in  every  such  unlawfully  and  maliciously  wound  or 
case  the  jury  may  acquit  the  defendant  inflict  any  grievous  bodily  harm  upon 
of  such  felony,  and  find  him  guilty  of  any  other  person,  either  with  or  without 
unlawfully  cutting,  stabbing,  or  wound-  any  weapon  or  instrument,  shall  be- 
ing, and  thereupon  such  defendant  shall  guilty  of  a  misdemeanor. . . ." 
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would  not  reach  him,  still  there  would  be  an  intention  to  hit 
him.     But  the  prisoner  did  not  aim  at  the  prosecutor. 

[Martin,  B.  Is  not  careless  firing  which  causes  a  wound 
sufficient  ?] 

It  is  not ;  and  were  death  to  ensue  the  person  wounding  would 
*be  guilty  of  manslaughter,  but  not  of  murder,  because  [360 
he  had  no  malice.  The  question  is  whether  ^^  maliciously  " 
means  ^'  intentionally."  Suppose  one  to  fire  firom  his  own  land 
across  a  highway  and  to  shoot  a  passer-by :  although  it  is  un- 
lawful to  fire  on  the  highway,  yet  could  it  be  sidd  that  the  injury 
to  the  person  was  a  malicious  wounding?  Or  again,  if  a  bon* 
fire  were  made  near  a  public  road,  which  would  be  an  illegal 
act,  and  the  flame,  blown  by  the  wind,  ignited  a  haystack,  could 
the  offender  be  convicted  .under  24  &  25  Vict  c.  97  of  unlaw- 
fully and  maliciously  setting  fire  to  the  hay  ?  • 

Blackburn,  J.,  referred  to  Beg.  v.  ChUd  (*).] 

The  jury  have  found  no  intent  to  injure.  "  Malice  in  its 
legal  sense  denotes  a  wrongful  act  done  intentionally  without 
just  cause  or  excuse,"  per  Littledale,  J.,  in  McPkerson  v. 
Dardels  (*). 

[Blackburn,  J»  I  have  always  thought  a  man  acts  mali-. 
ciously  when  he  willfully  does  that  which  he  knows  will  injure 
another  in  person  or  properly.] 

It  will  suffice  for  the  present  argument  to  treat  the  word 
"  maliciously  "  as  synonymous  with  "  intentionally ;"  Beg,  v. 
Noon  (*) ;  Beg.  v.  Sparrow  (*).  Some  meaning  and  effect  must 
be  given  to  the  word. 

[Mellor,  J.  Was  there  not  mains  animus  in  the  prisoner 
who  intended  to  frighten  the  prosecutor  away  ?] 

He  had  no  evil  mind  to  womd. 

[OocKBURN,  C.  J.  When  a  man  does  an  act  malicious  of  it- 
self, but  without  intending  larger  consequences,  are  not  the 
limited  results  sufficient  to  make  him  responsible  for  all  ?  To 
support  an  indictment  for  murder  it  is  enough  to  prove  that  the 
act  causing  death  was  done  maliciously,  and  it  is  not  necessary 
to  show  an  intention  to  ML.'] 

Then  if  this  act  of  which  the  prisoner  has  been  convicted  had 
caused  death,  his  offence  would  have  been  murder.    Firing  a 

P)  Law  Rep.,  1  Cr.  C,  807.  O  «  Oox,  Cr.  C,  187. 

O  10  B.  &  C,  at  p.  272.  (*)  Bell,  Cr.  C,  298. 


408  CROWN  CASES  RESERVED.  [L.  R. 

-  -              '  — 
1872 The  Qaeen  ▼.  Ward. 

gun  to  frighten  was  unlawfdl,  but  the  wound  not  having  been 
given  intentionally  the  act  was  not  malicious,  and  therefore  not 
within  the  terms  of  the  statute. 

[Mbllor,  J.  In  the  introduction  to  the  Discourse  of  Homicide 
361]  *1^y  Foster,  p.  257,  we  read  that  the  legislature  has  fre- 
quently used  the  terms  malice  and  maliciously  in  a  general  sense, 
"  as  denoting  a  wicked,  perverse,  and  incorrigible  disposition.**] 

No  counsel  appeared  for  the  prosecution. 

CocKBURN,  C.  J.  We  have  considered  this  case,  and  are  all 
agreed  that  in  construing  s.  5  of  14  &  15  Vict,  c;  19  we  should 
read  that  section  as  though  the  term  malicious  had  been  intro- 
duced, and  that  it  is  an  essential  element  in  a  conviction  under 
that  section  that  the  act  which  caused  the  unlawful  wounding 
should  have  been  done  maliciously  as  well  as  unlawfully.  With 
respect  to  whether  the  facts  of  the  present  case  as  stated  amount 
to  proof  of  the  necessary  malice  or  not,  the  Court  has  been 
divided,  twelve  out  of  fifteen  judges  being  of  opinion  that  there 
was  proof  of  malice.    The  conviction  must  therefore,  be  affirmed. 

OoTimction  affirrnecL 

■ 

Attorney  for  prisoner  :  Storey  for  Gharnberlainy  Ydrmimth. 

Whatever  la  IntentionaUy  done  is  wU-  Den.,  457 :  People  ▼.  Clark,  7  N.  Y.  R.^ 

fully  and  malicionBly  done.  885.    Reg  y.  Bradford  BeU'g,  C.C.  2^8, 

People  V.  Bogart,  8  Abb.  Prac,  [193,  Reg  v.  Holroyd,  2  Mood.  &  Rob.,  839 ; 

8  Park,  148 ;  2  Chittj'B  Cr.  Law  (Am.  Amy  v.  Saperyisors,  11  WaUace,  186. 
Ed.  1847),  245  note ;  People  y  Brooks,  1 
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Parquhae  V.  Haddbn.  [X 

[1869    F.    80]. 

Law  Beports,  7  Chancery  Appeals,  1. 

WfU — Specific  Legacy — Bequeet  of  Shofre  va  a  epeeific  pofft  of  Partnership  Pro- 
perty — EmmercOion, 

F,  and  £.  were  partners  entitled  in  equal  shares.  Part  of  the  assets  consisted 
of  leasehold  premises  vested  in  them  as  joint  tenants^  in  which  the  business  waa 
carried  on.  F.,  by  his  will,  bequeathed  to  Z.  "  all  my  share  of  the  leasehold 
premises  in  which  my  business  is  carried  on."  After  F/s  death  the  assets  of  the 
partnership  proved  insufficient  to  pay  the  partnership  debts,  though  L.  and  tho 
estate  of  F.  were  amply  solvent.  X.  bought  the  share  of  F,  in  the  leasenold 
premises,  without  prejudice  to  his  rights  under  the  bequest ;  and  a  certificate 
having  been  made  in  a  suit  for  the  administration  of  F.*s  estate,  showing  that  it 
was  solvent,  Z.  presented  a  petition  to  have  it  declared  that  the  effect  of  the  be- 
quest was  to  ^ve  him  a  moiety  of  the  leasehold,  exonerated  out  of  F.'e  estate 
from  the  partnership  debts,  and  for  the  return  of  the  purchase-money  which  he 
had  paid: — 

EM  (reversing  the  decision  of  Stuart,  V.C),  that  the  bequest  only  gave  such 
interest  in  the  leasehold  as  F,  had,  namely,  a  right  to  a  moiety  subject  to  pay- 
ment of  the  partnership  debts ;  and  that  as  the  partnership  debts  exhausted  the 
assets  the  bequest  failed. 

This  was  an  appeal  by  the  children  of  the  testator^  T.  N. 
Farquhary  from  an  order  made  by  Vice-Chancellor  Stuart  on  the 
petition  of  Joseph  Leech 

Previously  to,  and  up  to,  the  death  of  the  testator,  he  and ' 
*  Leech  carried  on  business  as  solicitors  in  partnership.  They  [2 

52 
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were  entitled  in  equal  flhares.  Part  of  their  partnership  saseis 
consisted  of  certain  leasehold  offices  in  Moorgate  Street^  the  legal 
estate  in  wliich  was  vested  in  them  as  joint  tenants. 

Farquhar  made  his  will,  dated  the  6th  of  October,  1863,  con- 
taining the  following  bequest :  "  I  bequeath  all  my  share  of  the 
leasehold  premises  in  Moorgaie  Street  and  in  Old  Palace  Tardy  or 
elsewhere,  in  which  my  business  is  carried  on,  aiid  all  my  share 
of  the  office  furniture,  books,  and  other  office  or  household 
effects  therein  respectively,  to  my  partner,  Joseph  Leechy  in  case 
he  shall  be  living  at  my  decease,  for  his  own  absolute  use  and 
benefit."  He  gave  pecuniary  legacies  to  his  children,  and  be- 
queathed his  residuary  estate  among  them. 

The  testator  died  in  July,  1866.  The  lease  of  the  premises  in 
Old  Palace  Yard  expired  shortly  after  his  decease,  and  no  ques- 
tion arose  as  to  them.  A  question,  however,  arose  soon  after 
his  death  as  to  the  operation  of  the  bequest  of  the  testator's 
share  in  the  Moorgate  Street  premises,  and  it  was  arranged  thiCt 
Leech  should  purchase  a  moiety  of  those  premises  for  £4000, 
and  a  moiety  of  the  books,  furniture,  Ac,  for  £400,  without 
prejudice  to  any  question  as  to  his  rights  under  the  bequest; 
and  a  moiety  of  the  leasehold  premises  likewise  was  accordingly 
assigned  to  him  upon  his  paying  £4400  to  an  account  which  had 
been  opened  at  a  bank  for  the  purpose  of  receiving  the  assets 
of  the  firm. 

Owing  to  depreciation  in  the  leasehold  property  of  the  partner- 
ship, it  turned  out  that  the  assets  of  the  firm  were  insufficient 
to  satisfy  its  debts,  though  both  Farquhar^ s  estate  and  the  sur- 
viving partner  were  amply  solvent  after  paying  whatever  might 
be  required  to  make  up  the  deficiency. 

This  suit  having  been  instituted  for  the  administration  of 
Farquhar^s  estate,  and  a  certificate  having  been  made  stating 
that  no  creditor  had  proved,  Leech  presented  a  petition  stating 
to  the  above  effect,  except  that  it  did  not  show  that  he  and  the 
iestator  were  at  law  joint  tenants  of  the  leasehold,  and  praying 
that  it  might  be  declared  that  the  bequest  was  a  bequest  of  an 
undivided  moiety  of  the  leasehold  premises  and  other  particulars 
comprised  in  the  bequest,  without  regard  to  the  state  of  the 
partnership  assets  and  liabilities,  and  that  in  settling  accounts 
3]  between  the  *  testator's  estate  and  the  petitioner  he  was  en- 
titled to  have  credit  given  him  for  the  £4400. 
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Vice-Chancellor  Stuart  made  an  order  containing  a  declara- 
tion to  the  effect  prayed,  and  ordering  the  costs  of  the  petitioner 
to  be  paid  out  of  Farquhar's  estate  Q). 

(')  1871.  Febrdary  24.  Clerk's  certificate  that  there  is  no  insol- 

SiR  JoH3T  Stdakt,  V.C.  : —  vency,  yet,  la  administering  his  estate. 

This  qaestion  seems  to  me  to  be  rea-    I  am  called  on  to  saj,  in  the  case  of  a 
sonablj  clear,  if  it  is  considered  that  it    testator  as  to  whose  estate  no  creditor 
is  a  qaestion  that  arises  in  the  adminis-    has  come  in  to  make  any  daim,  that  the 
tration  of  the  estate  of  one  partner  who    specific  legatee  shall  be  disappointed, 
has  chosen  to  make  his  snndYing  part-       As  to  the  rights  of  the  creditors  of  the 
ner  an  object  of  his  bounty.    Mr.^orgu-    partnership,  that   is  entirely  another 
Jiar,  by  his  will,  in  clear  and  distinct    thing,  because  each  party  is  liable  to 
terms,   has  specifically  given  to  Bfr.    the  whole  extent  of  his  assets  to  make 
Leech  aU  his  share  of  the  leasehold  pre-    good  the  partnership  debts ;  and  it  can 
mises  in  Moorgate  Street,  in  which  the    make  no  difference  that  the  whole  of 
business  was  carried  on.    Here  the  spe-    this  as  well  as  the  whole  of  Mr.  Leech's 
cific  matter  of  the  bequest  is  very  clearly    property  is  applicable  to  satisfy  the 
and  distinctly  stated.    The  testator  and    partnership  debts. 
'hUr.Leeeh  were  tenants  in  common  of  this        I  had  some  doubt  whether  the  Court 
leasehold  property,  each  entitled  to  an    could  regularly  interfere  ui>on  this  pe- 
undivided  moiety ;  and  in  language  as    tition  of  a  specific  legatee  and  make 
distinct,  I  think,  as  any  language  could    such  a  declaration  or  give  such  a  direc- 
well  be,  that  undivided  moiety  of  the    tion  as  Is  sought ;  but  on  looking  at  the 
.leasehold  property  which  he  had  he  has    form  of  the  decree,  I  see  that  the  de- 
given  to  his  partner.  cree  is  distinctly  that  the  whole  real 
But  it  is  said  in  the  administration    and   personal   estate   of   the   testator 
of  the  estate  of  the  testator,  not  in  the    should  be  administered ;  and  in  that 
administration  of   the  afiairs  of   the    state  of  things,  although  the  accounts 
partnership,  there  is  an  equity  as  be-    taken  are  only  accounts  of  the  property 
tween  the  several  legatees  of  the  testa-    not  specifically  bequeathed,  there  being 
tor  and  this  specific  legatee,  and  that  I    no  doubt  of  the  existence  of  this  speci- 
am  to  consider  that  what  the  testator    fie  property,  and  what  the  nature  of  the 
gave  is  not  what  he  has  described,  but    property  was,  and  the  extent  of  the  tes- 
that  what  he  gave  was  only  such  inter-    tator's  interest  in  it,  I  think  the  case  is 
est  in  that  leasehold  property  as  he    one  in  which  there  is  no  formal  diffi- 
might  have  after  the  afiairs  of  the  part-    culty  in  making  the  declaration,  though 
nership  were  wound  up.    Now,  if  the    not  exactly  in  the  form  in  which  it  is 
testator  had  said  so,  of  course  this  spe-    asked.    What  I  junopose  to  do  is  to 
cific  legatee  oouldget  no  more  than  that,    make  an  order,  saying,  "It  appearing 
But  there  is  nothing  in  the  will  to  show    by  the  certifioateof  the  Chief  Clerk  that 
anything  of  the  kind.    The  claim  is  a    no  person  has  come  in  under  the  decree 
claim  by  the  pecuniary  and  residuary    and  claimed  any  debt  out  of  the  estate 
legatees  of  the  testator  to  get  part  of     of  the  testator,  declare  that  the  peti- 
what  was  specifically  given  to  another    tioner,  as  specific  legatee  thereof,  under 
object  of  the  testator's  bounty,  which  is    the  will  of  the  testator,  is  entitled  to  all 
ridiculous,  because  a  specific  legatee  is    the  share  of  the  testator  of  and  in  the 
entitled  to  the  specific  legacy,  unless  the    leasehold  premises  in  Moorgate  Street, 
estate  is  insolvent.    In  this  administra-    and  also  to  the  testator's  share  of  the 
tion  suit  it  appears  from  the  Chief     ofiice  furniture,  &c.,  and  is,  as  between 
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4]     *Sir  BoundeU  Palmer,  Q.O.,  Mr.  Greene,  Q.O.,  and  Air.  T. 
Sieoens,  for  the  Appellants : —      • 

The  bequest  passes  only  such  interest  as  the  testator  had  after 
payment  of  the  partnership  debts :  West  v.  Skip  (*) ;  Tayhr  v. 
I^lds  (^:  Barker  v.  Goodair  (*);  DuUon  v.  Morrison  (*);  Darby 
V.  Dariy  ^*).  The  partnership  being  insolvent,  this  interest  was 
nothing,  and  the  gift  fails. 

Mr.  Dickinson f  Q.C.,  and  Mr.  Daniel  Jones,  for  the  Be- 
spondent : — 

We  do  not  dispute  that  a  partner^s  interest  in  a  partnership 
chattel  is  only  a  share  of  what  remains  of  it  when  the  partner- 
ship debts  have  been  paid ;  but  no  case  goes  to  this,  that  a  part- 
ner may  not,  as  between  his  own  legatees,  treat  a  certain 
partnership  chattel  as  exempted  from  payment  of  debts.  Effect 
ought,  if  possible,  to  be  given  to  the  words  of  a  will,  and  it  may 
be  given  to  this  bequest  by  exonerating  the  specifically  be- 
queathed chattel  out  of  the  testator's  other  property,  the  case 
being  really  very  much  the  same  as  that  of  a  specific  bequest  of 
an  incumbered  chattel,  which  must  be  exonerated  out  of  the 
general  estate.  If  the  testator  had  assigned  to  Leech  by  deed, 
it  is  clear  that  Leech  would  have  been  entitled  on  the  footing 
we  contend  for,  and  less  effect  cannot  be  given  to  the  bequest. 

Sir  W.  M.  Jambs,  L.  J.  :- 

"With  deference  to  the  Vice-Chancellor,  I  am  bound  to  say 
that  r  entertain  no  doubt  whatever  as  to  the  proper  constrnc- 
5]  tion  to  be  *put  upon  this  instrument  The  question  is, 
what  is  the  natural,  grammatical,  and  ordinary  meaning  of  the 
words  of  the  bequest  to  the  testator's  partner.  It  is  admitted 
that  if  those  words  had  been  used  in  a  bequest  to  anybody  else 
it  would  only  have  given  the  interest  which  the  testator  had 

himself  and  the  estate  of  the  testator,  dnced  bj  the  sale  in  the  petition  men- 

80  entitled,  free  from  any  liability  in  tioned  of  the  property  comprised  in  the 

respect  of  the  obligations  or  liabilities  specific  bequest." 

of  the  partnership ;  and  that,  in  adjnst-  O  1  Yes.  Sen.,  289. 

ing  the  accounts  of  the  partnership  be-  O  4  Ves.,  996. 

tween  the  Plaintiffs  the  executors  of  the  (■)  11  Ves.,  78,  85. 

testator,  and  tho  Petitioner,  the  Petl-  (*)  17  Ves.,  193. 

tioner  is  entitled  to  have  credit  for  the  (')  8  Drew.,  495. 

sum  of  €4400,  being  tlie  amount  pro- 
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in  this  property  at  his  death,  namely,  a  right  to  a  moiety,  sub- 
ject to  the  application  of  the  assets  of  the  partnership  in  pay 
ment  of  the  partnership  debts.  What  is  contended  by  the 
Respondent  is,  in  fact,  that  the  bequest  was  not  merely  a  gift  of 
the  interest  of  the  testator  in  the  property,  but  a  gift  of  that 
interest,  with  an  additional  ^ft  of  so  much  of  his  residuary 
personal  estate  as  should  be  required  to  free  this  property 
from  its  ordinary  liability  to  pay  the  partnership  debts.  I  can- 
not find  anything  of  that  kind  in  the  will,  and  even  were  I  at 
liberty  to  guess  at  the  intention  of  the  testator,  I  shoilld  not 
arrive  at  a  conclusion  favorable  to  Mr.  Leeches  claim.  We  are 
asked  to  attribute  to  the  testator  an  intention  that,  in  case  the 
partnership  assets  should  turn  out  to  be  insufficient  for  the  pay- 
ment of  the  partnership  debts,  then  the  partner  was  to  have  a 
right  to  call  on  the  testator's  estate  to  contribute  more  than  its 
ordinary  share  towards  payment  of  them,  in  order  to  give  effect 
to  this  bequest.  If  I  were  to  guess  at  the  testator's  intention, 
that  would  be  the  last  thing  that  I  should  guess  him  to  have 
intended.  K  the  gift  had  been,  as  the  Vice-Chancellor  seems 
to  have  treated  it  as  being,  a  gift  of  "  my  moiety,"  and  the 
testator  and  his  partner  had  been  tenants  in  common  at  law,  so 
that  the  testator  would  have  had  at  his  death  a  legal  and  equita- 
ble estate,  which  would  pass  to  his  executors,  it  might  require 
some  further  consideration  as  to  whether  the  gift  would  not 
then  have  been  a  gift  of  a  moiety  free  from  partnership 
debts,  and  whether  Mr,  Locke  King's  Act  would  apply  to 
take  away  the  right  to  exoneration.  But  we  have  not  to 
deal  with  that  case ;  we  have  to  deal  with  a  case  in  which  the 
partners  were  joint  tenants  at  law,  and  in  which  the  testator's 
only  transmissible  interest  in  the  property  was  the  equitable 
interest  of  a  partner  in  a  part  of  the  partnership  assets ;  and  we 
have  to  give  effect  to  the  words  "  all  my  share  of  the  leasehold* 
premises."  Mr.  Leech  at  law  became  liable  for  all  the  debts  of 
the  partnership,  and  he  had  a  right  to  have  all  the  assets  of  the 
partnership  applied  in  payment  of  such  debts ;  and  the  thing 
answering  to  the  description  of  "  all  my  share  "  is  such  interest 
in  the  leasehold  *as  the-executors  could  have  claimed  from  [Q 
Mr.  Leech  if  there  had  been  no  bequest  to  him.  There  is 
nothing  to  give  him  right  to  call  on  the  testator's  estate  to  pay 
more  than  its  share  of  the  partnership  debts,  in  order  to  increase 
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the  valae  of  this  bequest.  I  am,  therefore,  of  opinion  that,  sa 
the  assets  of  the  partnership  have  been  absorbed  in  paymeut  of 
partnership  debts,  the  bequest  fidled,  and  that  the  Vice-Chan- 
cellor's order  is  erroneous,  and  ought  to  be  reversed. 

Sib  G.  Mellish,  L.J. 

I  am  of  the  same  opinion.  Let  us  first  consider  what 
is  the  plain,  natural,  and  grammatical  meaning  of  the  words 
which  the  testator  has  used.  The  testator  had  no  interest  in 
this  h&use  at  all,  except  his  interest  as  partner  with  Mr. 
Leech ;  they  were  joint  tenants  of  the  lease,  and  his  interest 
simply  consisted  of  an  interest  which  the  estate  of  a  deceased 
partner  has  in .  equity  in  the  assets  of  the  partnership,  that 
is  to  say,  an  interest  subject  to  the  payment  of  the  debts  of 
the  firm.  That  being  his  interest,  he  bequeaths  ^^  all  my  share 
of  the  leasehold  premises,  and  of  the  office  furniture  and  books, 
Ac,"  to  his  partner.  It  is  said  that  that  is  an  inaccurate  de- 
scription. I  do  not  see  that  there  is  in  it  any  substantial  inac- 
curacy. He  had  an  interest  in  the  properly,  subject  to  the 
payment  of  the  debts  —  such  an  interest  as  a  creditor  of  his 
might  have  taken  in  execution ;  that  was  the  interest  which 
he  had,  and  that  is  what  he  leaves  to  his  partner.  That,  how- 
ever, may  not  be  conclusive  if  we  find  in  the  surrounding  cir- 
cumstances and  facts  of  the  case,  which  we  are  entitled  to  take 
into  consideration,  and  in  the  language  of  the  rest  of  the  will, 
anything  which  shows  us  that  he  really  did  intend,  in  all  events, 
whether  the  partnership  was  solvent  or  not,  that  Mr.  Leech 
should  have  a  moiety  of  this  property.  But  in  order  to  justify 
a  departure  from  the  grammatical  construction,  one  must  be 
convinced  that  the  testator  contemplated  the  events  that  have 
happened,  and  that  he  intended,  in  the  events  that  have  hap- 
pened, that  Mr.  Leech  should  take.  I  am  convinced  that  he  did 
not  contemplate  these  events  at  all,  but  thought  that  the  part- 
nership was  perfectly  solvent,  and  intended,  on  that  assumption, 
that  his  partner  should  continue  to  be  in  the  personal  enjoyment 
of  the  partnership  property  for  the  purpose  of  carrying  on  the 
7]  business.  It  is  plain  to  my  mind  that  *the  real  object  of 
the  testator  in  the  gift  was  that  he  thought  tlflB  enjoyment  of 
this  property  would  be  more  advantageous  to  his  partner  than 
to  anybody  else,  and  he  therefore  gave  it  him  that  he  might  con- 
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tinne  in  that  personal  enjoyment.  That  shows  plainly  that  ho 
never  thought  the  partnership  was  insolvent,  so  that  this  pro- 
perty would  be  required  for  the  payment  of  partnership  debts. 
Therefore  I  am  clearly  of  opinion  that  he  never  contemplated 
the  event  of  the  partnership  being  insolvent,  and  had  no  inten- 
tion to  make  any  provisions  for  giving  effect  to  this  bequest  in 
the  event  of  such  insolvency.  The  order  of  the  Vice-Chancellor 
must  be  discharged,  and  Mr.  Leeches  petition  dismissed  with 
costs. 

Solicitors :  Messrs.  Lyne  ^  Holman;  Mf.  Leech. 


Radford  v.  "Willis. 

LJJ.  Nov.  11, 1871. 

[1871  R.  68.] 

[Law  Reports,  7  Chanceiy Appeal  Oases  7.] 

WiU^CoTutruetian^Oift  to  Hutband  of  Uhmanied  Daughter^  Word"  Uh- 
mofiried"'-  VesUng— Doubtful  TUU—Specifio  Pefformamee. 

A  testator  gave  his  estates  to  trostees  upon  trust  to  pay  the  rents  to  his  two 
daughters  (both  then  unmarried)  in  equal  shares  during  their  respective  lives 
"  independently  of  the  control  of  any  husband  or  husbands  with  whom  thej  or 
either  of  them  might  happen  to  intermarry ;"  and  after  their  respective  decease, 
upon  trust  to  convey  the  estates  "unto  and  equaUy  between  the  respective  husbands 
of  them,  my  said  daugl^ters,  to  hold  to  them  respectively,  and  their  respective 
heirs  and  assigns ;"  with  a  proviso,  that  if  either  of  his  daughters  should  "  de- 
part this  life  unmarried,"  her  share  should  go  to  the  survivor  for  her  life,  and  on 
her  decease  the  whole  should  be  conveyed  to  the  husband  of  the  surviving 
daughter.  Both  daughters  married.  One  died  in  the  lifetime  of  her  husband. 
Then  the  husband  of  the  other  died,  having  devised  his  interest  in  the  estate  to 
his  wife  absolutely : — 

Held,  (reversing  the  decision  of  WickeTia,  V.C.),  that  the  surviving  daughter 
could  make  a  good  title  to  a  moiety  of  the  estate ;  for  that  a  gift  to  an  unmarried 
woman  for  life,  with  remainder  in  fee  to  her  husband  g^ves  an  indefeasibly 
vested  remainder  in  fee  to  her  first  husband.  And  that,  as  the  question  turned 
on  a  general  rule  of  construction,  unafiected  by  any  special  context  in  the  will, 
the  title  would  be  forced  on  a  purchaser. 

This  was  an  appeal  by  the  Plaintiffs  from  an  order  of  Vice- 
Chancellor  Wickens  allowing  a  demurrer. 

*  Thomas  Draper  devised  and  bequeathed  his  real  and  per-[8 
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sonal  estate  to  trustees,  in  trust  to  pay  the  income  to  his  daugh- 
ters Ann  and  iMcy  in  equal  shares,  during  their  respective  lives, 
"  independently  of  the  control  of  any  husband  or  husbands  with 
whom  they  or  either  of  them  may  happen  to  intermarry ;"  and' 
after  their  respective  decease,  the  trustees  were  to  stand  pos- 
sessed of  the  property  "  upon  trust  to  convey  and  assure,  assign, 
pay,  and  transfer  the  whole  thereof  unto  and  equally  between 
the  respective  husbands  of  them,  my  said  daughters,  to  hold  to 
•them  respectively,  and  their  respective  heirs,  executors,  ad- 
ministrators, and  assigns,  according  to  the  several  natures  and 
qualities  thereof  respectively.  Provided  always,  that  if  either 
of  my  said  daughters  shall  happen  to  depart  this  life  unmarried, 
then  and  in  sugh  case  the  share  of  such  daughter  in  and  to  my 
aforesaid  trust  estate  and  premises,  stocks,  and  funds,  and 
securities,  shall  accrue  and  belong  to  the  survivor  of  them,  my 
said  daughters,  and  be  taken  and  enjoyed  by  her  for  her  life  in 
like  manner  as  is  before  directed  with  respect  to  her  original 
share ;"  and  on  her  decease  the  whole  shall  devolve  to,  and  shall 
be  conveyed,  assured,  assigned,  and  transferred  to  the  husband 
of  my  said  surviving  daughter,  as  is  hereinbefore  directed  with 
regard  to  her  said  original  share." 

At  the  time  when  the  will,  which  was  dated  in  January,  1831, 
was  made,  both-  the  testator's  daughters  were  spinsters. 
Ann  married  WHUam  Bedford  in  March,  1831.  The  testator 
died  in  March,  1832;  and  in  September,  1832,  Ijucy  Draper 
tnarried  Daniel  Pearce. 

Ann  Radford  died  in  February,  1868,  leaving  her  husband 
surviving  her.  Darnel  Pearce  died  in  March,  1868,  having,  by 
his  will,  devised  his  share  in  Thomas  Draper^s  property  to  his 
wife,  Lucy  Pearce^  absolutely.  Ducy  Pearce  and  the  trustees  of 
the  will  of  William  Radford  contracted  to  sell  part  of  Thomas 
Draper^s  real  estate  to  the  Defendant,  who  took  the  objection 
that  Lucy  Pearce  had  not  a  good  title  to  a  moiety,  for  that,  if  she 
married  again  and  left  a  husband  surviving  her,  such  husband 
would  become  entitled  to  her  share,  or  to  a  moiety  of  it.  In 
order  to  have  the  question  decided,  a  bill  was  filed  by  the  ven- 
dors for  specific  performance,  showing  the  nature  of  the  title ; 
to  which  bill  the  Defendant  demurred.  Vice-Chancellor  Wickens 
allowed  the  demurrer  ('). 

(»)  Law  Rep.  12  Eq.,  105. 
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*Mr.  Greene^  Q.C.,  and  Mr.  H.  J.  M.  WiOiams,  for  the  [9 
Appellants : — 

The  devise  gives  an  indefeasibly  vested  estate  in  the  first 
person  answering  the  character  of  husband :  Jamum  on  Wills  (^) ; 
Driver  v.  Frank  (*) ;  SkaUey  v.  Stanly  (•) ;  Boreham  v.  BignaU  (*) ; 
Start  V.  PlcUd  (*).  "  Unmarried  "  means  here  "  never  having 
been  married":  In  re  Sanders^  Trust  (•) ;  Heywood  v.  Heywood  (J). 
A  direction  to  convey  to  a  person  at  a  future  time,  when  the 
conveyance  is  postponed  merely  on  account  of  the  existence  of 
prior  interests,  does  not  constitute  a  contingent  gift ;  nor  is  it 
necessary  that  the  person  to  be  benefited  should  be  living  at  the 
time  when  the  conveyance  is  to  be  made :  Adams  v.  Bush  (*) ; 
Oarlton  v.  Thompson  (•) ;  Re  Mottram  Q^) ;  Parker  v.  Sowerby  Q^) ; 
Smith  V.  Palmer  (").  The  case  of  Peppin  v.  Bickford  (")  is  dis- 
tinguishable. The  Court  will  not  hold  the  title  doubtful,  though 
the  Judge  below  was  against  it :  Beioley  v.  Oxrter  ('^) ;  Alexccnder 
V.  MiUs  ("). 

Mr.  ShebbearCj  for  the  defendant : — 

As  regards  the  point  of  construction,  Pq^pin  v.  Bickford  is 
undistinguishable  from  the  present ;  and  the  natural  construe^ 
tion  of  the  words  points  to  a  husband  who  survives  the  wife,  for 
to  no  other  could  a  conveyance  be  made.  The  language  of  the 
separate  use  clause  shows  that  the  testator  had  second  husbands 
in  his  contemplation.  The  construction  for  which  the  Plaint- 
i&  contend  makes  the  scheme  of  the  will  most  unreasonable. 
Suppose  the  first  husband  were  to  die  early,  without  children, 
the  widow  would  be  restricted  to  a  life  interest,  after  which  the 
property  would  go  away  to  strangers.  Langworth  v.  Bellamy  (*•) 
is  a  strong  authority  in  favor  of. an  after*taken  husband.  At  all 
events,  the  title  is  too  "^doubtful  to  be  forced  on  a  purchaser,  [10 
depending,  as  it  does,  on  the  construction  of  a  very  inartificially^ 
jframed  wilL 

O  V<^.  1, 8d  Ed.,  804.  O  Law  Rep.,  1  H.  L.,  Sc,  282. 

O  8  M.  &  S.,  26 ;  8  Taunt.,  468.  (»•)  10  Jur.  (N.S.),  915. 

(>)  16  Vea.,  491.  (")  1  Drew.,  488. 

(*)  8  Hare,  181.  (")  7  Hare,  225. 

(•)  5  Ring.  N.  C,  484.  (»•)  8  Ve«.,  570. 

(•)  Law  Rep.,  1  Bq.,  675.  (»*)  Law  Rep.,  4  Ch.,  280. 

0)  29  Heav.,  9.  0»)  Law  Rep.,  6  Ch.,  124. 

O  6  Ring.  N.  C,  164  (»•)  40  L.  J.  (Ch.),  518. 
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Sir  W.  M.  Jambs,  L.  J. : — 

I  am  unable  to  agree  with  the  Vice-Chancellor  in  this  case. 
I  have  no  hesitation  in  saying  that,  in  the  absence  of  a  controll- 
ing context,  a  gift  to  an  unmarried  woman  for  life,  with  re- 
mainder  to  her  husband  in  fee,  vests  an  indefeasible  estate  of 
inheritance  in  the  person  who  first  answers  the  description  of 
her  husband.  The  case  is  one  in  which  the  broad  general 
principle  that  the  Court  favors  vesting  more  than  contingency 
seems  to  me  to  be  eminently  applicable.  A  state  of  circum- 
stances has  been  urged  in  argument  in  which,  no  doubt,  the 
giving  an  indefeasible  estate  of  inheritance  to  the  first  husband 
would  produce  an  undesirable  result ;  but  a  fiu*  more  probable 
state  of  things  —  one  much  more  likely  to  have  been  contem- 
plated by  the  testator  —  is,  that  the  first  husband  might  die  in 
the  lifetime  of  the  wife,  leaving  a  family  of  children ;  and  to 
suppose  that  the  testator  intended  in  such  a  case  to  give  the  pro- 
perty to  the  second  husband,  leaving  the  children  wholly  unpro- 
vided for,  would  be  attributing  to  him  so  unreasonable  an  in- 
tention that  we  ought  not  to  adopt  a  construction  which  would 
have  that  effect,  unless  we  are  obliged  to  do  so.  A  gift  to  the 
lady  for  life,  with  remainder  to  her  husband  in  fee,  vests  the 
property  in  the  person  who,  according  to  the  most  natural  and 
probable  course  of  .events,  will  be  the  father  of  her  family,  so 
as  to  enable  her  and  him  together  during  their  lives,  and  him 
alone  after  her  death,  to  make  provision  for  the  family.  The 
case  is,  in  my  opinion,  one  where  the  rule  in  &vor  of  early 
vesting  ought  to  be  applied  more  than  in  almost  any  other  case. 

Then  is  there  any  controlling  context  to  raise  a  doubt  as  to 
the  applicability  of  the  general  principle  ?  In  my  opinion,  none. 
In  fiujt,  the  context,  in  my  judgynent,  is  strongly  in  fevor  of  the 
construction  to  which  the  general  rule  would  lead  us ;  for  I 
cannot  bring  my  mind  to  doubt  that  by  the  word  "unmarried  " 
the  testator  meant  "without  having  been  married.*'.  If  this 
view  be  adopted,  we  have  a  gift  to  the  daughter  for  life,  with 
alternative  gifts,  which  exhaust  the  entire  fee ;  if  she  marries  it 
is  given  to  her  husband ;  if  not,  then  upon  the  limitations  of 
11]  the  other  moiety.  *It  is  urged  that  thi  direction  to  con- 
vey makes  it  probable  that  the  testator  intended  to  point  out  a 
person  to  whom  a  conveyance  could  be  made  —  a  husband  Uv- 
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ing  at  the  time  when  the  conveyance  was  to  be  executed.  I 
am  of  opinion  that  there  is  nothing  in  this  argument,  the 
direction  to  convey  being  only  in  substance  a  direction  to  clothe 
the  equitable  interest  with  the  legal  estate.  Then  it  is  said  that 
the  gift  to  the  separate  use  must  mean  that  the  wife  was  to  en- 
joy the  property  free  from  the  control  of  any  husband ;  but 
that  is  not  in  the  least  inconsistent  with  a  gift  in  fee  to  the  first 
husband.  K  the  testator  did  contemplate  that  his  daughter 
might  marry  a  second  husband,  that  does  not  alter  the  plain 
meaning  of  the  words,  which  import  a  gift  to  the  first  husband. 
My  opinion,  therefore,  is  decidedly  in  favor  of  the  title,  and 
the  question  being  one  depending  on  a  broad  general  principle 
of  construction  not  affected  by  any  special  context,  I  am  of 
opinion  that  there  is  no  such  doubt  in  the  case  as  to  induce  us 
to  refrain  from  saying  that  the  title  is  one  which  must  be  forced 
on  the  purchaser.  As,  however,  the  purchaser  has  concurred 
in  taking  the  opinion  of  the  Court  in  the  least  expensive  way, 
I  think  that  he  ought  to  be  excused  from  paying  costs. 

Sib  G.  Mbllish,  L.  J. : — 
I  am  of  the  same  opinion^  and  for  the  same  reasons. 

Solicitors :  Mr.  W.  B.  Bishop :  Mr.  W.  WyaU. 


LJJ.  Nov.  21, 1871. 

♦POOLB  V.  POOLB.  17 

[Law  Reports,  7  Chancery  Appeals,  17.] 
Wm — AdDoneement  —  StaiuU  of  LimitaHcms — Interut. 

A  testator,  by  his  wiU,  gave  his  property  to  his  wife  for  life,  and  after  her  deatk 
eqnaUy  between  his  children,  subject  to  a  proviso  directing  that  his  tmsteetf 
shonld  deduct  from  the  share  of  his  daughter  M,  B.^  the  sum  of  £dOO  which  he  had 
advanced  to  her,  and  add  it  to  his  personal  estate ;  and  that  if,  at  the  period  oi 
distribution,  M.  B,  "  should  be  indebted  to  any  or  either  of  her  brothers  or  sisters 
in  respect  of  advances  made  to  her,  his  trustees  should  be  empowered  to  deduct 
all  or  any  such  debts  or  advances  from  her  share,  and  pay  the  same  to  the  brother 
or  sister  to  whom  the  same  might  be  owing."  Jfaf.  B.  had  borrowed  from  one 
brother  £100,  on  a  promissory  note  bearing  interest,  and  had  borrowed  other 
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BuniB  from  another  brother.  Nearly  all  these  debts  had,  before  the  time  of  dis- 
tribution, become  barrod  hj  the  StatuU  ofLmUaUona  :—* 

HM,  hj  the  Vice-ChanceUor  of  ihe  Duchy  Court  of  Lancaster,  that  the  trustees 
^ei^  authork^  to  deduct  from  Jf.  B*8  fihfure  all  the  debts,  though  barred  by  the 
Mtttte,  with  the  interest  on  such  ad  carried  interest :— ^ 

HM^  on  appeal,  that  the  decree  was  right  so  far  as  regarded  the  prindpal  of 
the  debts,  though  barred  by  the  statute ;  but  that  the  intention  of  the  testator 
\irtJR  to  put  lidranced  by  brothers  and  sister^  on  the  same  footing  as  advances  by 
hilbself>  and  that  interest,  therefore,  ought  not  to  be  deducted. 

Tfli^  was  an  appeal  by  Margaret  Beck  from  a  decision  of  the 
Duchy  OoUrt  of  Lancaster. 

JRalph  PboUj  the  testator  in  the  cause,  by  his  will,  dated  the 
6th  of  Febl*uary,  1859,  gave  his  real  and  residuary  personal  es- 
tate to  trustees  upon  the  usual  trusts  for  conversion  and  invest- 
Inent,  and  upon  trust  to  pay  the  income  to  his  wife  for  life,  and 
after  her  decease  (subject  to  certain  trusts  declared  as  to  a  sum 
of  £500,  part  thereof),  he  directed  his  trustees  to  stand  possessed 
of  three-sixths  of  the  trust  moneys  upon  trust  to  invest  them  as 
therein  mentioned,  and  pay  the  income  of  one  of  such  shares  to 
each  of  his  daughters,  AUce  Hayes^  Margaret  Becky  and  Arm  (?. 
MchoUsy  during  her  life  for  her  separate  use,  and  after  the  death 
of  each  to  Btand  possessed  of  the  capital  of  her  share  in  trust  for 
her  children  who  should  attain  twenty-one  or  marry ;  and  if  more 
than  one,  in  equal  shares.  He  then  proceeded  t  **  1  neverthe- 
less subject  and  make  chargeable  the  share  of  my  said  daughter 
Margaret  Beckj  with  the  sum  of  £200  already  advanced  to  her 
18]  by  me,  and  direct  *my  trustees  to  deduct  the  same  from  the 
sum  of  money  or  share  to  which  she  would  have  been  entitled 
under  this  my  will,  and  add  the  same  to  the  residue  of  my  per- 
sonal estate.  And  I  farther  direct  that  if,  at  the  period  of  the 
distribution  and  investment  of  the  several  shares  of  my  said 
daughters  as  aforesaid,  my  said  daughter  Margaret  Beck  shall 
be  indebted  to  any  or  either  of  her  brothers  or  sisters  in  respect 
of  advances  made  to  her,  that  my  said  trustees  shall  be  em- 
powered to  deduct  all  or  any  such  debts  or  advances  from  her 
share  as  aforesaid,  and  to  pay  the  same  to  the  brother  or  sister 
to  whom  the  same  may  be  owing,  whose  receipts  shall  be  dis- 
charges to  my  said  trustees."  He  then  proceeded  to  dispose 
of  the  three  other  sixth  shares  in  favor  of  his  sons  or  their  issue. 
.  The  testator  died  on  the  1st  of  July,  1860,  and  his  wife  on  the 
9th  of  May,  1868.     On  the  5th  of  August,  1870,  a  decree  waa 
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made  for  the  admiqiBtration  of  lufi  a0tote,  tA  tii^  auit  of  two  in- 
fant children  of  his  deceased  son  John  Poole. 

The  Registrar,  by  his  report,  found  that  Margaret  Beck  be- 
came indebted  to  her  brother  John  Pock^  on  a  propussory  note 
dated  the  10th  oi  May,  18&2,  for  ^100  and  interest  at  £i  per 
cent.  'Sq  part  of  the  principal,  nor  any  interest,  had  ever  been 
paid*  She  also  became  indebted  to  her  brother  Balph^  in  1858 
and  1859,  in  the  sum  of  £47 165.  for  money  lent ;  and  in  1863,  in 
the  sum  of  £44  lis.  for  money  lent,  making  together  £92  13^. 
No  payment  had  ever  been  made  in  respect  either  of  principal 
or  interest 

By  the  order,  on  farther  consideration,  it  was  declared  that 
the  power  of  deduction  extended  to  any  debts  owing  by  Mar- 
garei  Beck  to  any  of  her  brothers  or  sisters,  in  respect  of  any 
advances  made  at  any  time  before  the  death  of  the  testator's 
widow  to  Margarei  Beck  while  discovert,  but  not  to  any  debts 
owing  by  her  in  respect  of  any  other  considerations ;  and  that, 
in  respect  of  any  advances  which  might  have  been  so  made  at 
interest,  the  power  extended  to  authorize  the  deduction  of  the 
interest  as  well  as  the  principal ;  and  that  the  power  might 
properly  be  exercised  notwithstanding  the  death  of  any  brother 
or  sister  who  might  have  made  any  such  advances ;  and  not- 
withstanding 4hat  as  respected  any  of  such  advances^  or  any  in- 
terest upon  interest-bearing  advances,  Margaret  Beck  would  be 
able  effectually  to  plead  the  Statute  of  Limitations. 

♦Mr.  Karslakej  Q.C.,  and  Mr.  LaJce^  for  the  Appellant : —  [19 

We  rdy  on  liie  legal  sense  of  the  word  '*  indebted.''  The 
demands  must  be  debts.  Now,  under  a  charge  by  will  of  a 
man's  own  debts,  those  barred  by  the  Statute  of  Lmitaiions  are 
not  payable  :  Burke  v.  Jones  Q) ;  and  a  trust  to  pay  the  debts  of 
another  person  does  not  revive  debts  barred  by  the  statute  at 
his  death :  0'  Ooimor  v.  Haslam  (*).  "  Debts "  mean  debts 
which  could  be  recovered. 

[The  Lord  Justice  Jambs  referred  to  Ckmrtmy  v.  WUr 
Uoms  C).] 

C)  a  V.  &  B.,  275.  O  5  H.  L.  C,  170. 

O  3  Hare,  539 ;  15  L.  J.  (Ch.),  204. 
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At  all  events,  we  oaght  not  to  be  charged  with  interest :  Askew 
V.  Thompson  Q). 

Mr.  Finchy  contrd,  was  desired  to  confine  himself  to  the  qnes- 
tion  of  interest,  and  contended  that  where  a  debt  by  the  terms 
of  the  contract  carried  interest,  the  interest  most  stand  on  pre^ 
cisely  the  same  footing  as  the  principal,  being  a  part  of  the  debt 

Mr.  Marieriy  for  the  trustees. 

« 

Sir  TV.  M.  Jambs,  L.  J. : — 

I  think  that  we  ought  to  vary  the  Vice-Chancellor's  order  with 
regard  to  the  interest,  but  that  in  other  respects  it  is  right,  and 
that  the  Statute  of  LimUations  does  not  apply.  The  true  mean- 
ing of  the  will  appears  to  me  to  be,  that  advances  made  to  Mar- 
garet Beck  by  her  brothers  and  sisters  were  to  be  put  on  the 
sam^  footing  as  if  the  testator  himself  had  made  them.  He 
first  refers  to  an  advance  made  by  himself,  then  to  advances 
by  the  brothers  and  sisters,  and  directs  them  to  be  taken 
into  account  so  as  to  make  a  fitir  distribution  of  his  property 
between  his  children.  The  question  whether  the  decision  as  to 
advances  made  during  coverture  is  right,  has  not  been  argued^ 
but  I  am  disposed  to  think  it  right,  for  it  is  difficult  to  see  how 
an  advance  daring  coverture,  which  would  in  effect  be  a  pay- 
ment  to  her  husband,  could  be  treated  as  an  advance  to  Marga- 
ret Beck  herself.  I  think  the  fair  interpretation  of  the  testator's 
words  is,  that  he  intended  the  advances  to  be  allowed  for  as  ad- 
20]  vances,  not  as  debts;  and  that, therefore,  only  the  *capi- 
tal  ought  to  be  taken  into  account,  and  not  any  interest 
abcrued  before  the  estate  became  divisible. 

Sir  G.  Mbllish,  L.  J. : — 
I  am  of  the  same  opinion. 

Solicitors :  Messrs.  Parkers j  Pritchard^  ^  Sharpe  ;  Messrs. 
Hcpwood  ^  Sons ;  Messrs.  Mibnje  ^  Co. 

04K.  &J.,620.  mainB^andisnotextlngnisbed.  WdUer- 

The  statute  of  limitationa  bare  the  mvrey.  WestowrA^N,  71,30,31.  Wat- 
remedy  onXj,    The  debt  or  liability  re-    kina  v.   8teiwnst  4  Barb,,   178,   171^ 
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*In  re  Gibson,  a  supposed  insane  person.  [25 

[Law  Reports,  7  Chancery  Appeal,  62.] 
Lunatic  —  Pcut  Ma^ntenanee  —  Lunacy  B^gulaHan  Act,  1802. 

A  peTBon  of  ansonnd  mind,  not  found  so  hj  inqniflition,  was  kept  bj  her 
brothers  in  a  private  asylum  from  1888  to  1859,  at  a  total  expense  of  more  than 
£700.  The  brothers  having  suffered  losses  in  trade,  and  being  nnable  further 
to  support  her,  she  was  kept  in  a  county  asylum,  at  the  expense  of  the  county, 
from  1869  to  1871,  the  total  expense  exceeding  £800.  In  1871  a  legacy  was  paid 
to  her  brothers,  which  by  a  wiU  was  directed  to  be  paid  to  them  to  be  applied  for 
her  benefit  This  legacy  was  ordered  to  be  retained  by  the  brothers  for  her 
past  maintenance  in  preference  to  the  daims  of  the  county,  the  brothers  under- 

PhSOipi  V.  Peters,  21  Barb.,  861,  868.  ment.    ffeyer  v.  Pruyn,  7  Paige,  465. 

WineheU  v.   Bowman,  21  Bofrb,  448.  The  statute  creating  a  presumption 

HiggiM  v.  8ecU,  2  Ba/m,  db  Adolph.   (22  of  payment  of  any  debt  after  the  ex- 

£ng.  C.  L.  B,),  418.    Brickett  v.  Davis,  piration  of  twenty  years  from  the  time 

21  Pick.,  410.    Shears  Y.  HarUey,  8  Bsp.  it  accrued,  was  designed  to  shield  de- 

81.  fetidants  only,  and  a  plaintiff  cannot  in- 

It  is  only  the  remedy  in  personam  voke  it.    If  a  plaintiff  ask  a  specific  per- 

which  is  barred.      Jones  v.  Merchanttf  f ormance,  the  presumption  of  payment 

Bank,  4  Bob,,  227.  is  not  sufficient  evidence  of  payment  to 

In  pursuance  of  these  doctrines  it  has  entitle  him  thereto.    He  must  prove 

been  held,  that,  although  the  statute  payment  in  fact.    Morey  v.  Fomners, 

bars  an  aetAon  by  an  attorney  against  etc.,  14  N.  Y.,  802. 

his  client  for  his  services,  he  has  a  lien  And  so  in  ejectment  for  land,  the  de- 

upon  the  judgment  for  his  costs,  and  fendant  cannot  set  up  an  equitable  title 

the  sheriff,  who  has  collected  them  on  and  rely  upon  the  presumption  of  pay- 

an  execution  issued  by  another  attorney,  ment  arising  from  the  lapse  of  time, 

will  be  directed  to  pay  the  attorney  because  to  establish  the  defence  of  an 

who  procured  thejudgment  the  amount  equitable  title  in  himself  he  is  bound 

of  his  costs  taxed  therein.     Biggins  v.  to  show  that  he  is  entitled  to  a  convey- 

Seott,  2  Bam,  db  Adolph.    (22  Eng.  C.  ance,  and  must  prove  payment,  in  fact, 

X.  B,)  418.  of  the  purchase-money.    Lawrence  v. 

And  that  a  limitation  of  the  time  of  BaU,  14  if.  T,,  ATI, 

bringing  an  action  upon  a  judgment  In  an  action  for  the  conversion  of 

does  not  restrict  the  right  afterward  to  stocks  by  refusing  to  deliver  them,  it 

issue  an  execution  upon  it  during  its  is  a  valid  defence  that  they  were  pledged 

existence   as   a   lien.     Waltermifr^  v.  to  secure  a  debt,  even  though  it  be 

Wettoter,  14  N,  T.,  16.  barred  by  the  statute  of  limitations. 

And  notwithstanding  the  statute  of  for  the  plaintiff  is  not  entitled  to  a  re- 
limitations  bars  an  action  upon  a  debt  turn  of  the  stock  without  paying  the 
it  does  not  interfere  with  enforcing  an  debt.  Jones  v.  MerchanUf  Bank,  A  Bob., 
equitable  liei^  upon  lands  for  its  pay-  221. 


424  CH^CaBBY  APPSALS.  [L.  R 

iin  InreQibson.  iTjJ. 

taking  to  maintain  her  in  fntnre ;  and,  tenMe,  they  would,  even  withont  giving 
this  undertaking,  have  been  entitled  so  to  be  repaid  for  past  maintenance. 

Christina  Gibson,  a  person  of  unsound  mind,  but  not  found 
BO  by  inquisition,  was  kept  in  a  private  lunatic  asylum  at  the 
expense  of  her  brothers,  Thomas  Gibson  and  Alexander  Oibscn^ 
from  1838  to  1859)  at  an  expense  of  more  than  £700  in  the  whole. 
In  that  year  her  brothers,  having  had  losses  in  business,  became 
unable  to  continue  to  support  her,  and  she  was  placed  in  the 
Colney  Hatch  Asylum^  where  she  was  thenceforth  kept  at  the 
expense  of  the  county  of  Middlesex. 

In  February,  1871,  the  sum  of  £641 7^.  lOd.  was  psdd  to  Thomas 
Gibson  and  Alexander  CHbsoTi,  being  a  share  of  the  refiiduary  estate 
of  F.  Scotif  who  bequeathed  it  to  Christina  Gibson^  but  cdrected 
his  trustees  to  pay  it  to  them,  "  as  acting  for  and  in  behalf  of 
their  said  sister,  and  whose  receipt,  as  managing  for  her,  shall 
be  a  sufficient  exoneration  and  discharge  to  my  said  trustees, 
recommending  to  them  the  care  of  their  said  sister,  and  to 
^pply  the  bequest  hereby  m*ade  to  her  for  her  benefit,  at  such 
times  and  in  such  manner  as  to  them  may  seem  most  for  her 
interest 

53]  *  Thomas  Gibson  thereupon  communicated  with  the  Com- 
missioners in  Lunacy,  and  arrangements  were  made  for  removing 
the  lunatic  to  a  private  asylum,  and  purchasing  for  her  a  life 
annuity  with  the  £641  75.  lOd ;  but  before  it  had  been  carried 
out  a  claim  was  made  on  Thomas  Gibson  by  the  treasurer  of  the 
county  of  Middlesex  for  £809  16^.  4d.,  for  the  past  maintenance 
of  the  lunatic  in  the  county  asylum. 

On  the  9th  of  September,  1871,  the  Commissioners  in  Lunacy 
reported  that  the  income  of  the  lunatic's  pro;>eFty  was  not  duly 
applied  for  her  benefit.  It  was  thereupon  referred  to  the  soli- 
citor to  the  suitors'  fund  to  take  proceedings  for  the  purpose 
of  protecting  the  lunatic's  property,  and  making  her  income 
available  for  her  maintenance,  and  it  was  arranged  that  a  Pe- 
tition should  be  presented  by  Thomas  Gibson  stating  the  above 
facts.  The  Petition  prayed  that  the  costs  of  the  Petitioner 
might  be  paid,  and  that  the  Petitioner  and  Alexander  Gibson 
might  be  directed  whether  they  should  retain  the  balance  in 
satisfection  of  what  they  had  expended  on  the  maintenance  of 
the  lunatic,  or  whether  they  should  pay  the  claim  of  the  treasurer 
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of  the  cotinly  of  Middlesex^  and  from  tiniB  to  tiiae  repay  him  the 
farther  sums  which  he  might  expend  for  her  maintenance  at 
Cblney  Hatchy  bo  &r  as  the  property  would  extend. 

Mr.  CrackmUy  for  the  Petitioner,  referred  to  JBe  Maqfarlane  {% 
and  stated  that  his  client  was  willing  to  give  the  same  nndertak- 
ing  as  was  given  in  that  case  to  provide  for  the  fdtnre  mainte- 
nance of  the  lunatic,  upon  receiving  the  fiind  for  past  maintenance. 

Mr.  Meiholdy  for  the  solicitor  to  the  suitors'  fund,  referred  to 
the  Lmacy  Begulatum  Act^  1862  (25  &  26  Vict  c.  86),  sects.  12, 

la 

Mr.  Schombergy  Q.C.,  for  the  justices  of  Middlesex : — 

It  is  quite  clear  that  the  justices  are  entitled  to  be  repaid  out 
of  this  fund,  unless  the  Petitioner  can  make  out  a  prior  claim. 
This,  I  submit,  he  cannot  do,  fer  his  maintaining  the  luDatic 
was  a  voluntary  act  which  creates  no  debt. 

« 

The  Lord  Justice  Mbllibh  :  —  A  lunatic  cannot  contract  for 
"^Ms  maintenance,  so  whoever  maintiuns  him  becomes  a  [^ 
creditor  by  implied  coutract] 

If  there  be  a  debt  it  is  barred  by  the  SUxMe  of  Limitations. 

The  Leap  Justicb  Jambs  : —  The  holders  of  the  fund  cannot 
be  obliged  to  set  up  the  statute  against  themselves. 

Sn  W.  M.  Jamss,  L.J. :  — 

The  Petition  must  be  amended  by  making  Alexander  Gibson 
a  co-Petitioner,  and,  upon  the  Petition  so  amended,  I  am  of 
opinion  that  the  Petitioner  is  entitled  to  an  order.  The  lunatic 
was  maintained  by  her  brothers  for  some  years,  and  it  is  the 
regular  course  of  the  Court  to  apply  a  lunatic's  property  in 
payment  o£  part  maintenance.  When  prc^rty  comes  in  it  is 
right  and  honest  that  past  maintenance  should  be  paid  for.  I 
think  the  brothers  would  have  been  entitled  to  this,  even  with- 
out giving  the  undertaking  which  they  have  offered. 

{»)  2  J.  &  H.,  (578. 
54 
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Sib  G.  Mellibh,  L.J. : — 
I  am  of  the  same  opinion. 

Solicitors :  Messrs.  Denton^  HaU^  ^  Barker ;  Messrs.  Johnson 
^  Master ;  Messrs.  Allen  ^  Son. 

Ab  to  alloTfing  %  father  for  the  past  Bo86uiek,4t  Johna,  Chy.,  104;  Thomp^m 

xmuntenanoe  of  a  child,  eee  Bmith  v.  v.  Browne,  4  Johns.  Chy.,  645 ;  WUkea 

Qoertner,  40  How.  Prac.,  186 ;  Btuik-  y.  Sogers,  6  Johns.,  566 ;  AUen  v.  CotUr, 

worth  V.  Buekworth,  1  Cox.  Chj.,  80,  &  1  Beav.,  202 ;  Kemriek  v.  Langticn,  11 

note  to  Hofbian's  ed. ;  Andretu  v.  Par-  Sun.,  291 ;  Matter  of  BetaU  of  Mary 

tir^gton,  2  Cox.  Chy.,  228 ;  Maberlyn  v.  England,  4  Ross.  &  MyL,  499 ;  Ez parte 

Turton,  14  Vesey,  499 ;  Stephens  v.  Law-  Laken,  4  Ross.,  QP? ;  Smith's  Man.  of 

rejf,  2  Toung  ft  Collier,  87 ;  WelMey  v.  Eq.,  484, 1st  Am.  Ed. ;  2  Story's  Eq.  Jar, 

Ihike,iK.,  2RiiBs.,28 ;  Banleyy.  QHbert,  §  1854,  et  eeq, 
Jacobs  Chy.,  854, 0  note  1,  Matter  of 


Nov.  16, 1872. 

64]  Pbidb  y.  Bubb. 

[Law  Reports,  7  Chancery  Appeals,  64.] 

[1870.   P.  11.] 

Married  Woman  ^  Power  to  Contract -^  Real  Ektaite — AeknowtedgedDeed^iatin 
Farm  a  Disposition  by  Wife— Beioertion^^  &  4  WUL  4, 0.  74,  s,  77. 

By  a  deed  of  separation  made  between  a  husband  and  a  wife  and  trustees,  and 
duly  acknowledged  by  the  wife,  it  was  agreed  that  the  wife  should  hold  all  the 
real  and  personal  estate  of  the  husband  and  wife,  or  either  of  them  in  right  of 
the  wife,  as  her  separate  property,  and  should  have  power,  by  will,  to  devise  or 
bequeath  the  same.  The  husband  then  purported  to  convey  to  a  trustee  all  such 
real  and  personal  estate,  to  be  held  upon  corresponding  trusts :  — 

HM,  that  though  the  wife  did  not  expressly  convey  real  estate  vested  in  her^ 
it  was  the  intention  of  the  deed  that  she  should  have  power  to  dispose  thereof 
as  if  she  was  unmarried,  and  aooording^ly  that  a  certain  estate  of  which  a  trustee 
was  seised  in  trust  for  her  separate  use  during  her  life,  with  remainder  to  her- 
self in  fee,  passed  by  her  will. 

A  married  woman  may  pass  her  separate  real  estate  by  deed  or  will  as  e^fime 
sole. 

Decree  of  the  Blaster  of  the  Rolls  affirmed. 

TJndbr  tlie  wilU  of  Richard  Hill  and  Sarah  Hill^  who  had, 
under  Hichard  HiU's  will,  powers  of  appointment,  certain  real 
estate  in  Gloucestershire  was  vested  in  trustees  upon  trust  to  pay 
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the  rents  to  *  Margaret  Wdch  wife  of  William  Wdch^  for  her  [65 
life  to  her  separate  use ;  and  upon  trust  as  to  the  remainder  or 
reversion  for  Margaret  Welch  in  fee,  subject  as  to  part  to  an  estate 
tidl  in  her  daughter,  who  died  in  1869,  without  issue.  A  deed 
of  separation,  dated  the  30th  of  May,  1846,  was  made  between 
W.  Wekhy  of  the  first  part,  Margaret  Welch,  of  the  second  part, 
Hewry  Jcvies,  of  the  third  part,  and  John  Andrews,  of  the  fourth 
part ;  and  thereby,  after  reciting  that  in  consequence  of  unhappy 
differences  between  the  said  William  Welch  and  Margaret,  his 
wife,  it  was  lately  agreed  that  they  should  live  separate  and 
apart  from  each  other,  and  that  certain  lands  should  be  demised 
as  therein  mentioned;  and  also  that  the  said  Margaret  Welch, 
her  heirs,  executors,  administrators,  and  assigns  should  have, 
hold,  use,  occupy,  possess,  and  ei\joy,  and  receive  and  retain  all 
and  singular  the  real  and  personal  estate,  property,  and  effects 
whatsoever  of,  in,  and  to  which,  or  in  respect  whereof,  the  said 
WHUctm  Welch,  as  the  husband  of  the  said  Margaret  Welch,  or 
the  said  William  Welch  and  Margaret,  his  wife,  or  either  of  them, 
in  her  right,  were,  or  at  any  time  or  times  should  or  might  be 
or  become,  in  any  manner  whatsoever,  seised,  possessed,  inter- 
ested, or  entitled,  and  the  rents,  issues,  and  profits  thereof  re- 
spectively (subject,  nevertheless,  as  to  the  hereditaments  demised 
by  the  said  indenture  of  lease  to  the  term  and  estate  thereby 
created),  and  all  clothes,  wearing  apparel,  ornaments,  household 
furniture,  chattels,  and  moneys  whatsoever,  then  or  thereafter 
in  her  possession,  for  the  sole  and  separate  use  and  benefit  of 
the  said  Margaret  Welch,  her  heirs,  executors,  administrators, 
and  assigns,  exclusively  and  independently  of  her  said  hus- 
band, and  in  all  respects  free  from  his  debts,  liabilities,  engage- 
ments^ control  and  interference.  And  after  other  recitals,  it 
was  witnessed  that  William  Welch  covenanted  that  Margaret 
Welch  might  thereafter  live  separate  and  apart  from  him  as 
therein  mentioned ;  and  also  that  (subject,  nevertheless,  as  to 
the  hereditaments  thereinafter  charged  with  the  payment  of  an 
annuity  of  £40,  to  the  charge  and  power  of  distress  thereinafter 
in  that  behalf  contained,  and  as  to  the  hereditaments  demised 
by  the  said  indenture  of  lease,  to  the  term  and  estate  thereby 
created),  he,  the  said  William  Welch,  his  heirs,  executors,  and 
administrators  would  permit  the  said  Margaret  Welch,  her  heirs, 
executors,  administrators,  and  assigns  to  have,  *hold,  oc-  [66 
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capj,  ase^  posseBS,  and  enjoy,  to  and  for  her  and  their  own 
separate  ufle,  and  as  her  and  their  own  separate  [Nroperty,  and 
without  being  (subject  to  the  control,  debts,  interference,  dispo- 
sitions, or  engagements  of  the  said  WUUam  Wdehj  his  heirs, 
exeeutCMTS,  or  administrators ;  and  either  by  any  deed  or  deeds, 
or  by  her  last  will  and  testament  in  writing,  or  any- writings  in 
the  nature  of  a  will,  or  any  codicil  thereto  to  sell,  give,  devise. 
Bequeath,  or  in  any  manner  whatsoever  dispose  of  all  and  sin- 
gular the  real  and  personal  estate,  property,  and  effects  what- 
soever o^  in,  or  to  which  or  in  respect  whereof  the  said  WiUiam 
Wekhy  as  the  husband  of  the  said  Margaret  Wdohy  or  the  said 
William  Wdeh  and  Margaret^  his  wife,  or  either  of  them  in  her 
right,  was  or  were,  or  at  any  time  or  times  should  or  might  be 
or  become,  m  any  manner  whatsoever,  seised,  possessed,  inter- 
ested, or  entitled ;  and  also  permit  and  suffer  the  said  Margaret 
Wdchy  her  heirs,  executors,  administrators  and  assigns,  to  re- 
ceive and  retain,  to  and  for  her  and  their  own  separate  use,  and 
as  her  and  their  own  separate  property,  or  expend  withoat 
being  subject  to  the  control,  debts,  interference,  dispositions,  or 
engagements  of  the  said  WUUam  Wdch,  his  heirs,  executors,  or 
administrators,  all  the  rents,  issues,  and  profits  of  all  and  singu- 
lar such  real  estate,  property,  and  effects  whatsoever,  as  afore- 
said. And  it  was  further  witnessed  that  the  said  WUUam  Welch 
and  Margaret  Wdch  did,  and  each  of  them  did,  thereby  charge 
all  the  hereditaments  whatsoever  which  were  respectively  de- 
vised and  appointed  by  the  will  of  the  said  Sarah  HOI  (except 
the  said  lands  demised  as  aforesaid)  with  the  payment  to  Ihe 
said  John  Andrews  and  Edward  Bloxsomej  their  executors,  ad- 
ministrators, and  assigns,  daring  the  life  of  the  said  WUUam 
Welehy  and  in  trust  for  him,  the  said  WUUam  Wdch^  of  an  annu- 
ity or  clear  yearly  sum  of  £40  by  equal  half-yearly  payments; 
and  provisions  were  made  for  securing  the  due  payment  of  the 
annuity.  And  it  was  fiirther  witnessed  that  he,  t^e  said  WU^ 
Uam  Welchy  did  grant,  bargain,  sell,  release,  assign,  transfer,  set 
over,  and  confirm  unto  the  said  Henry  Jones j  his  heirs,  execu- 
tors, administrators,  and  assigns,  all  and  singular  the  real  and 
personal  estate,  property,  and  effects  whatsoever,  of,  in,  or  to 
which,  or  in  respect  whereof  the  said  WUUam  Wdchy  as  the  hus- 
band of  the  said  Margaret  Welchy  or  the  said  WilUnm  Welch  and 
67]  Margaret  J  his  wife,  or  *either  of  them  in  her  right  were  or 
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•was  or  at  any  time  oi*  times  shonld  or  might  be  or  become  in 
any  manner  whatdoeyer  seised,  possessed,  interested,  or  entitled 
(except  the  said  hereditaments  demised  as  aforesaid,  and  except 
such  part  of  the  said  personal  estate  as  had  come  to  the  actual 
possession  of  the  said  WiUiam  Welch) y  and  also  all  the  rents, 
issues,  and  profits  of  all  and  singular  such  real  and  personal 
estate,  property,  and  effects,  whatsoever,  as  aforesaid,  except  as 
llforesaid,  and  also  all  and  singular  the  personal  estate  of  the 
s^d  Margaret  Welch,  To  have  and  to  hold  the  premises  unto  and 
to  the  use  of  the  said  Henry  Jotues^  his  heirs,  executors,  and  as- 
signs, according  to  the  nature  thereof  respectively  (subject 
nevertheless  as  to  the  hereditaments  thereinbefore  charged  with 
the  payment  of  the  said  annuity  of  £40  to  the  same,  and  subject 
as  to  all  the  property  to  a  provision  thereinafter  contained  for 
the  indemnity  of  the  said  Henry  Jcnes,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  against  the  debts  of  Margaret  Welch)^ 
in  trust  to  permit  and  suffer  the  said  Margaret  Welch,  her  heirs, 
executors,  administrators,  and  assigns,  to  have,  hold,  receive, 
retain,  use,  enjoy,  sell,  give,  devise,  bequeath,  dispose  of,  and 
expend  the  same  to  and  for  her  and  their  own  sole  and  separate 
use  and  benefit,  exclusively  and  independently  of  the  said  WU- 
Uam  Welch,  his  heirs,  executors,  and  administrators,  and 
altogether  free  from  his  or  their  control,  disposition,  debts, 
interference,  or  engagements,  as  if  she  were  unmarried  and 
entitled  to  the  isame  absolutely.  The  deed*  contained  many 
other  provisions,  but  nowhere  contained  an  express  conveyance 
of  real  estate  by  Margaret  Weleh, 

This  deed  Was  executed  by  all  the  parties,  &nd  was  duly  ac^ 
knowledged  by  Margaret  Welch  before  Commissioners. 

Margaret  Welch  and  her  husband  continued  to  live  apart  until 
her  death  in  1857.  By  her  will,  purporting  to  be  made  in  exe- 
cution of  the  powers  given  to  her  by  the  deed  of  separation,  she 
devised  all  her  estate,  real  and  personal,  to  Henry  JimeSj  subject 
to  the  payment  of  some  legacies. 

WtOiam  Wdch  had  died  in  1858. 

Henry  Jones,  on  the  death  of  Margaret  Welch,  entered  into 
possession  of  the  real  estate  which  had  passed  under  the  wills 
of  jRichard  HUl  and  Sarah  HSl,  and  he  having  died  his  devisees 
continued  in  possession. 

♦The  plaintife  were  the  co-heirs  of  Margaret  Welch,  and  [68 
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also  of  Bichard  EiUy  and  in  March,  1869,  filed  the  bill  in  this 
Buit  against  the  devisees  of  Henry  JoneSj  and  against  the  heiis 
or  devisees  of  the  trustees  of  Bichard  HiWs  will  and  Sarah  HUTs 
will,  praying  that  the  trusts  of  the  wills  of  Bichard  EM  and 
Sarah  StU  might  be  carried  into  execation,  and  that  the  trustees 
of  the  wills  of  Bichard  BM  and  Sarah  HSl  might  be  declared 
trustees  for  the  Plaintifis,  with  consequent  relief. . 

Lord  BomiUy^  M.II.,  was  of  opinion  that  the  intention  of  the 
parties  was  clear,  and  that  the  deed  of  separation  gave  to  Mrs. 
Wdch  full  power  of  disposing  by  will  of  the  equitable  reversion 
in  fee  simple  expectant  on  the  life  estate  which  was  given  to  her 
for  her  separate  use ;  and  his  Lordship  dismissed  the  bill  with 
costs. 

The  Plaintiffs  appealed. 

The  Soliciior-  General  (Mr.  Jesset)j  Sir  Baundell  PabneTy  Q.C., 
and  Mr.  6?.  W.  ColUns^  for  the  Appellants : — 

If  the  husband  alone  had  power  to  alter  the  descent  of  the 
real  estate,  no  doubt  he  has  done  so ;  but  he  had  not  power 
alone,  and  she,  either  by  mistake  or  purposely,  has  not  conveyed 
the  estate  as  required  by  8  &  4  "Will.  4,  c.  74,  s.  77.  Crofts  V. 
MiddleUm  (')  has  no  bearing  on  the  question.  Whatever  could 
have  been  done  by  fine  and  recovery  can  be  done  by  a  deed 
acknowledged  and  inroUed,  but  that  is  all ;  and  a  fine  and  re- 
covery to  the  use#of  this  deed  would  not  have  given  this  married 
woman  power  of  disposition  by  will :  Dillon  v.  Ghrace  (*).  Mor^ 
over  this  deed  does  not  include  separate  estate :  Bamsden  v. 
SmUh  (^.  As  far  as  the  married  woman  is  concerned,  the  deed 
amounts  to  a  contract  only.  Before  the  Act,  a  married  woman 
could  not  contract  as  to  her  real  estate,  nor  can  she  now,  for  she 
only  takes  power  under  the  77th  section  of  8  &  4  Will.  4,  c  74, 
which  says  nothing  about  a  contract.  The  words  "  dispose  of" 
cannot  mean  ^^  contract"  If  a  married  woman  was  to  be  en- 
abled to  contract,  why  were  copyholds  excluded  ?  As  to  the 
recitals,  they  are  only  of  a  past  agreement,  and,  moreover,  must 
be  controlled  by  what  follows. 

69]  *Mr.  SouthgatCj  Q.C.,  for  a  Defendant,  took  no  part  in  the 
argument. 

C)  2  K.  &  J.,  194 ;  8  D.  M.  &  O.,  192 ;  2  Jar.  (N.S.),  628. 
O  2  Sch.  &  Let,  456.  (*)  2  Drew.,  298. 
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Sir  a.  BaggaUayy  Q.C.,  and  Mr.  (7.  Holly  for  the  principal 
Defendants,  were  not  called  upon. 

Lord  Hatherlbt,  L.C.  : — 

It  cannot,  I  apprehend,  be  now  disputed  that  when  a  woman 
is  the  owner  of  real  estate  to  her  separate  use,  she  is  to  all  in- 
tents and  purposes  in  the  position  of  2k  feme  sok^  so  as  to  be  able 
to  dispose  of  that  estate  by  will  or  deed. 

I  think  there  were  doubts  existing  in  some  part  of  the  profes- 
sion as  to  how  far  the  doctrine  with  reference  to  the  separate 
property  of  a  married  woman  could  be  held  to  extend  to  a  case 
where  the  heir  was  to  be  affected  by  any  instrument,  unless  it 
was  by  some  duly  acknowledged  conveyance  in  which  the  hus- 
band and  wife  had  concurred,  and  how  &r  the  provisions,  which 
were  made  simply  for  securing  the  wife  against  the  interference 
of  the  husband,  were  or  were  not  to  be  considered  as  provisions 
giving  her  power  to  dispose  of  the  property  as  against  her  heir. 
These  doubts  have,  however,  been  put  an  end  to  by  decision. 

Kow  the  object  of  this  deed  is  clearly  to  place  tlds  lady,  with 
reference  to  all  her  real  property,  whatsoever  and  whensover 
acquired,  in  exactly  the  same  position  as  if  she  had  no  husband 
at  all;  in  other  words,  to  give  her  the  whole  of  the  property  to 
her  separate  use.  K  that  had  been  so  limited  by  a  deed  inade 
anterior  to  her  marriage,  nobody  disputes  that  the  case  would 
come  precisely  within  the  doctrine  laid  down  by  Lord  Westbury  (*), 
that  she  woijdd  hold  as  a  feme  sole  amd  be  able  to  make  a  will, 
the  husband  being  placed  out  of  the  way.  And  I  apprehend 
that  by  a  deed  duly  executed,  in  which  her  husband  concurred, 
the  whole  of  her  property  might  be  placed  in  that  position 
without  any  actual  conveyance  or  assignment,  and  simply  by 
the  agreement  of  the  husband,  who  is  the  only  person  concerned 
in  the  matter. 

In  this  deed  it  is  recited  that  for  valuable  consideration  the 
husband  had  agreed  with  his  wife  to  abandon  all  authority  over 
her  property,  and  to  give  her  full  power  of  disposition  over  it 
as  if  she  were  '^'sole.  Then  he  covenants,  and  she  makes  [70 
a  declaration  to  the  same  effect;  and  as  both  present  and  future 
property  was  to  be  included,  it  is  impossible  to  hold  that  this 
reversion  expectant  on  her  life  estate  is  not  to  be  considered  as 

0)  Tayl<»'  V.  Jfeads,  34  L.  J.  (Ch.),  203. 
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within  the  metoing  of  the  deed.  I  am  quite  satisfied  that  the 
obBervations  in  GrofiB  v.  MiddUtan  (*),  with  tefei'enoe  to  the  sta- 
tute which  enables  the  husband  and  wife  to  deal  with  her  estate 
as  they  think  fit^  were  intended  to  displace  the  notions  which  I 
had  expressdd  as  to  thd  effect  of  a  mere  contiract 

.  It  seems  to  me  that  the  lady  has,  by  purchase,  acquired  to 
herself  this  right ;  and  that  the  right  having  been  once  acquired, 
the  husband  is  put  out  of  the  question  altogether.  And  as 
regards  any  doubt  as  to  the  position  of  her  future  properly, 
that  doubt  is  solved  when  once  it  is  determined  that  any  woman 
holding  an  estate  by  gift  to  her  separate  use,  although  other- 
wise not  able  to  bar  the  right  of  her  heir,  is  put  in  a  position  in 
which  she  can  deal  with  it  unfettered  by  a  marriage  contract, 
and  as  any  other  person  could  deal  with  it. 

I  think  the  decision  of  the  Master  of  the  EoUs  must  be  up- 
held as  being  right  in  principle,  and  that  the  appeal  must  be 
dismissed  with  costs. 

Solicitor  for  the  Plaintiff:  Mr.  OabrieL 

Solicitors  for  the  Defendants :  Messrs.  WkUe  ^  Sons. 


L.C.  Dec.  6, 1871. 

71  ^Gleog  v.  Bbbs. 

(Lnw  BeportB,  7  ChaiMery  Appeala,  71.] 
[1871  G.  W.] 

Demwrr&r — SbowtUion  qf  Deed -^  OredUori^  Deed  —  VciutUofry  Deed-^  Bight  rf 

TnuUeto  Sue, 

« 

A  bill  stated  that,  by  an  indenture  made  between  A,,  of  tbe  first  part,  B.,  ot 
the  second  part,  and  the  several  other  persons  whose  names  and  seals  were,  or 
were  intended  tb  be,  thereunto  subscribed  as  creditors  of  A,,  of  the  third  part, 
A,  assigned  all  his  personal  estate  to  J?.,  upon  trusls  for  the  crediton  of  A,  .^ — 

EM,  on  demurrer  (affirming  the  decision  of  the  Master  of  the  Rdls),  that  this 
was  not  an  averment  of  the  execution  of  the  deed  by  any  of  the  creditors : 

Held,  that  the  deed  nevertheless  would  operate  as  an  assignment  of  the  pei^ 
ponal  estate,  so  as  to  enable  B,  to  maintain  a  suit  against  a  trustee  to  whom  oer 

O  8  D.  M.  &  G.,  1»2, 212. 
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tain  penoBAl  estate  had  been  aasigned  in  txost  for  A. ;  and  that  the  creditors 
need  not  be  parties  to  the  suit. 

Decision  of  the  Master  of  the  Bolls  reversed. 

Oarrard  v.  Lord  LauderdcUe  (})  discussed. 

The  bill  in  this  case  was  filed  by  J".  Glegg  against  W.  H.  Hees^ 
and  alleged  that  in  1859  a  certain  messuage  at  Brixton  was  as- 
signed to  the  Defendant  as  a  trustee  for  W.  RaapeU;  and  the  bill 
stated  that  "  the  said  W.  BoupeUj  has  been  convicted  of  felony ; 
but  previously  to  such  conviction,  and  by  an  indenture  dated 
the  19th  day  of  September,  1862,  and  made  between  the  said 
WiUiam  Rmpell,  of  the  first  part,  the  Plaintiff,  of  the  second 
part,  and  the  several  other  persons  whose  names  and  seals  were, 
or  were  intended  to  be,  thereunto  subscribed  and  set  (being 
respectively  creditors  of  the  said  WyJIiam  Rcupell)^  of  the  third 
part,  the  said  WtlMam  Eoupett  assigned  all  his  personal  estate 
and  effects  to  the  Plaintiff,  upon  the  trusts  therein  mentioned 
in  fevor  of  the  creditors  of  the  said  WUliam  Boupell.  The  said 
indenture  was  duly  executed  by  the  said  WUliam  Boupell  and 
the  Plaintiff,  and  registered  under  the  194th  section  of  the  Bank- 
ruptcy Acty  1861 ;  and  the  Plaintiff  charges  that  the  equitable 
estate  of  the  said  WiUiam  BoupeUin  the  said  leasehold  messuage 
and  premises  at  Brixton  EM  aforesaid  *became,  upon  the  [72 
execution  of  the  said  indenture,  tod  now  is,  vested  in  the  Plaint- 
iff upon  the  trusts  of  the  said  indenture/' 

And  the  bill  prayed  a  declaration  that  the  Defendant  was  a 
trustee  of  the  messuage  in  question  for  the  Plaintiff,  and  might 
be  ordered  to  assign  it  to  him. 

To  this  bill  the  Defendant  demurred  for  want  of  equity,  and. 
for  want  of  parties ;  and  the  Master  of  the  Bolls  allowed  the  de- 
murrer (■). 

The  plaintiff  appealed. 

0)  2  Boss.  &  My.,  451. 

(^  July  4.  scribed,  is  no  averment  of  an  execution 

Ijosbld  Romilly,  M.B.,  said  he  was  of  by  0,,  as  to  which  the  averment  was 

opinion  that  there  was  no  sufficient  ambiguousf  and  that  was  the  case  here, 

averment  that  any  creditor  had  exe-  If,  however,  it  should  appear  that  the 

cuted  this  deed.    No  doubt,  in  general,  deed  was  really  executed  by  the  credi- 

the  averment  that  an  indenture  was  tors,  leave  to  amend  would  be  given, 

made  between  A,,  B.,  and  C,  is  a  suffi-  But  there  was  the  further  question 

cient  averment  that  they  all  executed  for  whom  the  plaintiff  was  trustee. 

the  indenture ;  but  an  averment  that  a  Putting  the  Crown  out  of  the  question, 

deed  is  made  between  A.  and  B.  and  0.,  the  plaintiff  was  trustee  for  either  Bern- 

whose  name  was  intended  to  be  sub-  peU  or  the  creditor^     It   Oa/rra/rd  v. 

56 
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The  Solicitor-General  (Mr.  JesseJ),  and  Mr.  C.  Walker^  for  the 
Appellant : — 

We  contend  that  the  allegations  in  the  bill  as  to  the  execu- 
tion of  the  deed  by  the  creditors  are  sufficient  If  a  deed  is 
averred  to  be  made,  that  involves  execution:  Cabell  v.  Vaaghani^), 
The  signature  of  the  creditors  will  be  presumed:  Bi^t  v. 
Hobson  (^,  As  the  deed  is  registered,  it  cannot  be  revoked  as 
73]  voluntary :  Smith  v.  *Hursi  (*).  At  all  events,  the  Plaintiif 
has  sufficient  interest  to  enable  him  to  maintain  this  suit,  and  to 
recover  the  property  assigned  to  him. 

Mr.  Fooks,  Q.C.,  and  Mr.  Holmes ,  in  support  of  the  demurrer, 
denied  that  there  was  any  allegation  of  the  execution  by  .the 
creditors ;  in  &ct,  the  inference  was  the  other  way,  because  it 
was  alleged  that  RoupeU  and  the  Plaintiff  had  executed  it  The 
deed  was,  therefore,  voluntary  and  revocable ;  Ghrrard  v.  Lord 
Lauderdale  (*) ;  WaUwyn  v.  Omtis  (») ;  ElUsm  v.  Ellism  («).  The 
deed  being,  therefore,  revocable,  the  Plaintiff  could  not  sue 
without  making  his  ceatm  que  trust  parties. 


Dec.  6.    Lord  Hatherlby,  L.C.  : — 

The  question  raised  on  this  demurrer  depends  upon  a  very 
short  point 

The  bill  alleges  that  the- Defendant  is  in  possession  of  certain 
property,  which  he  holds  or  did  hold  as  trustee  for   WtBiam 

■ 

Lard  Lauderdale  (2  Bass.  &  My.  451),  eection,  wMch  would  be  difficult  to  de- 
was  correct,  the  plaintiff  waa  trustee  nside :  for  Ms  Lordship  thought  that  the 
for  EoupeU  only,  and  not  for  the  credi-  lapse  of  time  since  the  deed  was  exe- 
tors,  in  which  case  it  was  a  question  cuted  was  a  complete  bar  to  its  being 
whether  he  would  be  entitled  to  sue  the  treated  as  an  act  of  bankruptcy,  and  left 
defendant,  who  was  a  trustee  for  either  it  a  voluntaiy  deed,  subject  to  aU  the 
BowpeU  or  the  Crown.  rules  of  a  Court  of  Equity.  His  Lord- 
As  to  whether  the  deed  was  valid  as  ship  allowed  the  demurrer,  and  refused 
registered  under  the  BankPuptcy  Ad,  leave  to  amend, 
his  Lordship  reserved  his  judgment.  Q)l  Wms.  Saund.,  291. 

O  1  S.  &;  S.,  64a 

July  12.  O  10  Hare,  80, 47. 

HiB  LoBDSHiP  expressed  his  opinion  {*)  8  Sim.,  1 ;  2  Russ.  &  My.,  451. 

that  the  case  did  not  turn  upon  the  (*)  ^  "^er.,  l&l. 

question     whether    deeds    registered  (")  6  Ves.,  656 :  1  Wh.  &;  T.  L.  C,  8d 

under  sect.  194  of  the  Barikrwptey  Act,  Ed.,  228. 
1861,  could  be  enforced  under  the  197th 
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HoupeUj  who  was  convicted  of  felony ;  that  JRoupeUj  before  this 
conviction,  executed  a  deed,  by  which  he  conveyed  all  his  per- 
sonal estate  to  the  Plaintiff,  in  trost  for  the  creditors  of  JRoupeU  ; 
that  the  dfeed  was  executed  by  JRoupeU  and  the  Plainti£^  and  was 
registered.  There  is  also  an  averment  that  the  equitable  estate 
of  RoupeU  became,  upon  the  execution  of  the  deed,  and  now  is, 
vested  in  the  Plaintiff.  Upon  these  averments  the  Master  of 
the  Bolls  came  to  the  conclusion,  in  which  I  agree,  that  there 
is  no  reason  to  presume  the  execution  of  the  deed  by  any  cre- 
ditors as  parties  of  the  third  part,  although  the  bill  does  allege 
that  the  deed  was  re^stered  under  the  Bankruptcy  Act^  and  that 
the  property  of  RoupeU  became  vested  in  the  Plaintiff  as  trustee. 
The  allegation  as  to  vesting  would  have  no  special  effect  beyond 
the  statement  of  the  terms  of  the  deed,  and  would  merely  con- 
tradict any  subsequent  revocation  of  the  deed,  or  that  the  deed 
had  been  set  aside  by  any  proceedings  in  bankruptcy  or  other- 
wise. 

*The  whole  effect  of  the  deed  as  stated  is  such  that  I  mu«t  [74 
assume  that  the  personal  estate  of  RoupeU  passed  to  the  Plaint- 
iff in  trust,  for  the  creators.  The  case  of  Qarrard  v.  Lord 
Lauderdale  Q)  has  no  application  to  this  case.  There  the  decla- 
ration of  trust  was  held  to  be  simply  for  the  benefit  of  the 
assignor ;  and  those  who  sought  to  take  any  benefit  from  the 
deed  as  a  deed  of  trust  for  them  were  unable  to  do  so.  It 
seemed  a  deed  for  the  benefit  of  creditors ;  yet  when  looked  at 
it  was  no  such  thing,  but  merely  an  arrangement  for  the  con- 
venience of  the  assignor  and  assignee,  the  assignee  undertaking 
the  agency  of  the  affidrs  of  the  assignor. 

The  authority  of  Garrard  v.  Lord  Lauderdale  has  been  ques- 
tioned by  Lord  St.  Leonards  in  Simrrumds  v.  PaUes  (^,  upon  the 
facts.  But  upon  principle  there  can  be  no  doubt^that,  if  the 
transaction  is  simply  between  the  assignor  and  the  assignee,  no 
creditor  can  take  advantage  of  the  deed  unless  it  has  been  com- 
municated to  him. 

I  will  assume,  however,  that  the  deed  is  strictly  within  the 
principle  of  Qarrard  v.  Lord  Lauderdale^  but  still  it  is  an  assign- 
ment and  vested  the  estate  in  the  Plaintiff  as  assignee  for  the 
purpose  which  the  assignor  had  in  view.  That  being  so,  there 
is  no  possible  reason  why  the  Plaintiff  should  not  sue  any  person 

O  3  Sim.,  1 }  2  Rnss.  &  My.,  451.  O  2  J.  &  Lat.,  489,  495. 
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who  holds  any  part  of  the  property  which  has  been  assigned. 
The  cases  relating  to  voluntary  settlements  do  not  apply  here. 
The  principles  were  discussed  in  l^oane  v.  Oadogan  Q,  and  it 
was  clearly  laid  down  in  Kekewkh  y.  Mcofming  if)  and  ottier  cases, 
that  a  contract  for  a  voluntary  settlement  cannot  be  enforced 
against  the  settlor.  But  if  a  voluntary  settlor,  for  purposes  of 
his  own,  wishes  to  part  with  his  properly,  he  can  do  so,  and  his 
purpose  can  be  carried  into  effect  by  the  assignee  taking  pro- 
ceedings against  any  person  in  possession  of  the  properly.  Why 
should  not  the  assignee,  as  against  third  parties,  perform  the 
simple  duties  intrusted  to  him  by  the  deed?  Ab  regards  third 
parties,  he  may  proceed  against  them,  though  not  against  the 
ae^ignor,  who  may  have  changed  his  mind,  and  be  able  to  avoid 
the  arrangement 

This  deed  has  vested  in  the  Plaintiff  such  an  interest  as  entities 
75]  '''him  to  call  upon  the  Defendant  for  an  answer.  The 
Plaintiff  does  not  sue  as  a  creditor,  and  does  not  say  that  there 
were  any  debts ;  but  even  without  debts,  there  would  be  a  re- 
sulting trust  for  RoupeU  or  the  Crown,  and  the  Plaintiff  has  a 
right  to  recover  the  property  from  wrong-doers. 

There  was  also  a  demurrer  for  want  of  parties ;  but  I  think 
that  the  statute  which  enables  trustees  to  sue  third  persons, 
without  making  their  cestuis  que  trust  parties,  applies  to  that 
objection.  If  the  case  ever  comes  to  a  hearing,  the  Court 
will,  no  doubt,  take  care  that  those  who  are  interested  in  Eaur 
peWs  estate  shall  have  sufficient  notice.  The  bill  does  not  seek 
administration  of  the  estate,  but  merely  to  get  in  the  property 
for  the  benefit  of  the  cestms  que  trusty  whoever  they  may  be. 

The  order  of  the  Master  of  the  Rolls  must  be  reversed,  and 
the  demurrer  overruled,  with  costs.    'So  costs  of  the  appeaL 
• 

Solicitors  for  the  Plaintiff :  Messrs.  Woodrooffe  ^  PlaskiL 

Solicitor  for  the  Defendant ;  Mr.  H.  Harle. 

0)  Bug.  V.  &  p.,  11th  Ed.  App.  No.  24.       01  !>•  M.  &  Ch.,  176. 
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L.O.  and  L. JJ.     Nov.  15, 16, 28, 1871. 

HUNTEB  V.  WaLTBKS. 
[1885  H.  818.] 

CUKUNG  v.  WaLTBRS. 
[1886  C.  2a] 

Darnell  v.  Hunter. 

[1866  P.  167.] 
[Law  Reports,  7  Chancery  Appeals,  76.] 

The  solicitor  of  two  mortgagees  put  up  for  sale  by  auction,  without  aoy  autho- 
rity, the  mortgaged  estate.  He  professed  to  have  bought  the  estate,  and  prepared 
a  conveyance  which  purported  to  be  made  by  the  second  mortgagee  under  his 
power  of  sale.  The  mortgagees  both  executed  the  conveyance,  and  also  signed 
indorsed  receipts  for  mdtiey  as  paid  to  them,  though  no  money  was  in  fact  paid 
to  them.  The  solicitor  took  passesedoa  oi  the  estate  and  continued  to  pay  the 
interest  to  the  mortgagees,  and  afterwards  made  an  equitable  mortgage  of  the 
estate,  representing  it  to  be  his  own  and  unincumbered.  As  to  the  first  mort- 
gagee, there  was  evidence  that  he  was  deceived  by  the  solicitor ;  *as  to  the  [76 
second  mortgagee,  there  was  evidence  that  he  trusted  the  solicitor  implicitly. 
There  were  inconsistencies  on  the  plans  upon  the  different  deeds,  and  iJie  soli- 
citor had  attested  some  of  the  prior  deeds : — 

Held  (affirming  the  decree  of  MdUns,  V.  C),  that,  under  the  drcumstances,  the 
equitable  mortgagee  had  priority  over  the  second  mortgagee: 

Held,  that  the  inconsistencies  in  the  plans  and  the  attestation  by  the  solicitor 
did  not  put  the  equitable  mortgagee  on  inquiry  so  as  to  fix  him  witii  constructive 
notice. 

In  May,  1885,  J.  Brandling  and  R,  W.  Brandling j  the  then 
owneii  in  fee  of  an  estate  consisting  of  seventy-five  acres,  and 
called  the  Felling  estate,  mortgaged  it  to  George  Burdon  for 
£7200.  In  September,  1888,  John  ^ron^Sm^  covenanted  to  con- 
vey the  Felling  estate  to  B.  W,  Brandling^  on  payment  by  him 
of  the  £7200  and  interest,  the  estate  in  fistct  belonging  to  R.  W. 
Brandling.  In  Octobel*,  1838,  1a.  2k.  24p.,  part  of  tiiie  estate, 
was  conveyed  by  Burdon  to  J.  Brandling  and  R.  W.  BrandJmg^ 
free  from  the  mortgage  debt. 
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Bj  an  indenture,  dated  the  26th  of  December,  1838,  the  mort- 
gage to  Burdon  was  transferred  to  a  Mrs.  Hunter,  and. the  deeds 
were  put  in  the  possession  of  Balph  Walters^  Mrs.  Hunter^s  soli- 
citor. In  January,  1839,  a  second  mortgage,  being  for  £2000, 
was  made  by  R.  W,  Brandling  and  J.  Brandling  to  W.  N.  Damdly 
another  client  of  Walters,  the  power  of  redemption  being  given 
to  It*  W.  Brandling.  Walters  attested  the  execution  by  the 
mortgagors  of  this  deed.  In  1840,  about  four  acres  of  the  es- 
tate was  conveyed  to  jB.  W.  Brandling  discharged  from  the 
mortgages.  The  conveyances  of  this  piece,  and  of  the  other 
small  piece,  were  made  in  order  to  enable  jS.  W.  Brandling  to 
dispose  of  the  land  for  building  purposes,  and  were  both  attested 
by  Walters.  In  1840,  the  two  small  pieces  of  land  were  equita- 
bly mortgaged  to  W.  N.  Darnell  by  way  of  further  security, 
and  the  memorandum  of  mortgage  was  attested  by  Walters.  In 
1846  E.  W.  Brandling  assigned  his  estate  to  trustees  for  the 
benefit  of  his  creditors  ;  and  on  the  SOth  of  October,  1852,  the 
trustees  conveyed  to  Darnell  the  two  small  pieces  of*  land,  with 
the  exception  of  certain  parts  thereof  which  had  been  sold  for 
building. 

In  1853  Walters,  acting  without  any  auliiority,  put  up  the 
Felling  estate,  except  the  two  pieces  conveyed  away,  together  with 
eight  acres  of  leasehold  land  of  his  own,  for  sale  by  auction.  The 
77]  *only  particulars  of  sale  were  some  which  had  been  used  on 
an  attempted  sale  in  1844,  and  in  the  particulars  the  name  of 
Walters  appeared  as  a  solicitor  concerned.  At  this  pretended 
auction  the  property  was  knocked  down  for  £9050  to  one  Dove, 
from  whom  Walters  professed  to  buy  it  at  an  advance  of  £150. 
An  indenture  was  then  prepared  by  Walters,  and  made  to  bear 
date  the  1st  of  June,  1853,  and  the  parties  to  it  were  WiUiam 
Hunter  the  executor  and  devisee  of  Mrs.  Hunter,  W.  N.  Darnell, 
Dove,  and  Walters.  The  indenture  recited  the  two  mortgages 
and  the  sale  as  made  by  DameU  under  the  power  of  sale  in  his 
mortgage  deed ;  and  all  parties  concurred  in  the  usual  manner 
in  conveying  to  Walters  the  whole  Felling  estate,  as  described  in 
the  deed  of  1835,  the  sum  expressed  to  be  paid  to  W.  Hunter 
being  £7200,  that  to  DameU  £1850,  and  that  to  Dove  £150. 
W.  Hunter,  W.  N.  Darnell,  and  Dove,  all  executed  the  deed,  and 
on  it  were  indorsed  receipts  in  the  usual  forms  for  the  £7200, 
the  £1850,  and  the  £150,  signed  by  Hunter,  DameU,  and  Dove 
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respectively.  No  money  was,  in  feet,  paid  to  any  of  them  by 
Walters.  He  took  possession  of  the  estate,  and,  until  his  death 
in  1865,  paid  interest  to  Bmter  and  Darnell^  as  if  they  still  had 
charges  on  the  estate. 

But  in  1862  WdUers  had  applied  to  Mr.  Taihamy  a  solicitor, 
partner  in  the  firm  of  Messrs.  Fyson  ^  Co.^  for  a  loan  of  £5000 
on  the  sectirity  of  the  Felling  estate,  representing  himself  to  be 
the  absolute  owner  thereof.  Tatham  accordingly  agreed  to 
advance  £5000  money  belonging  to  a  client,  W.  GurUng. 
Tatham  examined  the  title  deeds,  and  made  inquiries  as  to  the 
value,  and  ultimately  advanced  the  £5000  to  Walters  on  the 
security  of  an  indenture,  dated  the  11th  of  March,  1862,  and 
made  between  Walters^  of  the  one  part,  and  Curling ^  of  the  other 
part,  whereby  Walters  covenanted  that  the  deeds  mentioned  in 
the  schedule  thereto  shou]^  be  a  security  for  there  payment  of 
the  £5000  and  interest,  and  that  Waltets  and  all  necessary  par- 
ties would  convey  to  Carting  all  the  pieces  of  land  and  heredita- 
ments comprised  in  the  deeds  and  delineated  on  the  annexed 
plan,  by  way  of  mortgage  for  securing  the  payment  of  the  £5000 
and  interest;  and  that  in  the  meantime  the  said  hereditaments 
should  remain  charged  with  the  payment  of  the  £5000  and 
interest 

The  schedule  comprised  thd  deeds  of  1885, 1888, 1889, 1846, 
*1852,  and  1858,  but  not  the  two  conveyances  of  the  small  [78 
pieces  of  land,  nor  the  lease  of  the  leaseholds  which  belonged 
to  WdUers ;  and  the  plan  annexed  was  a  copy  of  that  annexed 
to  the  particulars  of  sale  in  1844,  the  small  pieces  of  land  which 
had  been  conveyed  to  B.  W.  Brandling  being  excluded,  but  the 
leasehold  being  included. 

The  deeds  were  delivered  to  Messrs.  Fgson  ^  Co.j  solicitors 
to  .Mr.  Curling y  and  Walters  paid  interest  on  the  £5000  until  his 
death  in  1865,  when  the  fraud  was  discovered. 

Thereupon  three  suits  were  instituted -=- one  by  W.  Hunter ^ 
one  by  the  executors  of  DameUj  who  was  dead,  and  one  by  Mrs. 
Curling y  the  executrix  of  GurUng  ;  Mrs.  Curling  claiming  priority 
over  Hunter  and  DameU^  and  Hunter  and  Darnell  claiming 
priority  over  Mrs.  Curling. 

As  to  the  execution  of  the  deed  of  1858,  TT.  Hunter  stated 
that  he  had  received  a  letter  from  Walters^  dated  the  81st  of 
January,  1858,  saying :  "  The  FeUing  property  has  been  sold. 
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and  you  will  have  to  take  this  as  notice  to  receive  your  principal 
and  interest  in  six  months  from  the  20th  instant.  It  is  possible 
the  purchaser  might  retain  the  mortgage  if  you  consented  to 
take  4  per  cent.,  but  in  the  present  state  of  ^e  money  market 
he  will  probably  try  to  get  it  at  8j^.  I  have  made  an  offer  to 
the  purchaser  to  take  the  purchase  off 4iis  hands  at  a  given  sum. 
Are  you  inclined  to  join  in  the  speculation  ?  I  told  you  the 
particulars  when  we  last  met.  I  think  it  will  pay  in  time,  but 
I  do  not  expect  a  quick  return.**  W.  Hunter  further  deposed 
that  he  understood  that  the  mortgage  was  not  to  be  paid  off, 
and  that  he  had  signed  the  deed  at  Walters^  request,  who  stated 
that  it  was  a  mere  form,  and  had  been  executed  by  DameUy  that 
he  never  read  the  deed,  and  that  he  believed  that  the  deed 
merely  transferred  the  interest  of  the  mortgagor  to  WaUerSj 
leaving  the  security  as  it  was  befor% 

Mr.  Damdl  was  dead,  and  there  was  no  evidence  as  to  the 
manner  in  which  he  was  induced  to  execute  the  deed  of  1853. 
There  was,  however,  evidence  that  he  had  great  confidence  In 
Walters  J  and  wasjn  the  habit  of  executing  deeds  brought  to  him 
by  Walters  for  execution. 

Tatham  stated  that  he  found  on  the  deeds  a  good  title,  and 
had  no  reason  to  suppose  that  Walters  was  not  the  unincum- 
79]  bered  *owner  of  the  FeOmg  estate,  and  that,  in  his  opinion, 
the  plans  of  the  estate  corresponded,  deduction  being  made  for 
small  portions  which  had  been  sold,  and  allowance  for  discre- 
pancies which  were  apparentiy  clerical  errors. 

The  Vice-chancellor  Malins  held  that  GurUn^s  executrix  had 
priority  over  Hunter  and  over  Damdl^s  executors,  and  made  a 
decree  accordingly  as  reported  (^),  where  the  evidence  of  HwnUr 
and  of  Taiham  is  more  fully  stated. 

DamdPs  executors  appealed,  but  before  the  appeal  was  heard 
Hunter  had  bought  up  CwrUng^s  charge ;  and  Hwfder  and  Mrs. 
Curling  now  appeared  by  the  same  solicitor. 

Mr.  Glasse,  Q.C.,  and  Mr.  JRigbt/y  for  the  Appellants : — 

We  contend  that  under  the  circumstances,  the  deed  of  1853 
is  not  to  be  considered  as  DameWs  deed  at  all.  He  thought  it 
a  different  deed,  and  did  not  know  what  he  was  signing.  In 
such  a  state  of  things  his  signature  is  useless  :   Vorley  v.  Cooke  (*), 

O  Law  Rep.,  11  Bq.,  39».  01  CJiff,  280. 
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Lee  v.  Angas  Q\  and  OgHvie  v.  Jeaffirescn  (*).  At  law  snch  a  deed 
"^Woold  be  inoperative :  Foster  v.  MaclAmon  (*).  Barnard  [80 
y.  Htmter  (^)  is  exactly  in  point.  It  is  clear  that  the  deed  is  void, 
and  that  Hunter  was  deceived ;  if  a  man  does  not  know  what  he 
is  signing,  his  signature  ^es  for  nothing :  Oockell  v.  Tajflor  (*) ; 
J(mea  v.  Thomas  (").  The  mere  execution  of  a  deed  is  not  con- 
clnsive  on  the  person  executing  it,  and  if  he  has  been  defrauded 
in  the  matter  equity  will  relieve  him :  Beckett  v.  Cordley  (^ ; 
Bice  V.  Bice  (^).  WaUers  was  the  solicitor  of  IktmeUj  who  was 
justified  in  leaving  the  business  in  the  hands  of  Walters.  In 
all  such  cases  relief  has  been  given :  Thorpe  v.  Holdsworth  (*) ; 
Newten  v.  Newton  (*^ ;  IJyre  v.  Burmester  (") ;  Cory  v.  JEyre  (^). 

O  1866.  Nov.  aa    V.  C.  BruABT.  wai  filed  bj  Hn.  Lee  and  MiaB  8.  Zee, 

IiKB  V.  AsQAB.  to  have  the  deed  of  December,  1867, 

WiLLiAH  Lbe,  hj  hla  will,  charged  declared  Toid,  and  cancelled, 
his  estate  with  an  annoitj  in  fa\ror  of 

his  wife,  and  after  her  death  he  gave  Ifr.  MaUne,  Q.C.,  and  Ifr.  Fry,  for 

his  estate   to  his   two  daughters,  as  the  Plaintifls. 
tenants  in  common.    The  widow  and 

elder  daughter,  ff.  Lee,  in  1842  and  Mr.  Oole,  Q.C.,  and  Mr.  E.  E.  Kay, 

1844,   mortgaged   their  annuity    and  for  the  Defendants, 
moiety  for  £1600.    In  December,  1867, 


E.  D.  Ckmyers,  a  solicitor,  who  had  (*)  2  Giff.,  868. 

acted  for  the  X«e«,  wrote  to  the  younger  Sm  John  Stuabt,  V.C,  said  it  was 

daughter,  8,  Lee,  stating  that  it  was  clear  that  Mrs.  Lei^s  signature  was  a 

necessary  to  raise  money  on  the  estate  forgery,  and  therefore  as  to  her  the 

to  pay  off  the  old  mortgage,  which  he  deed  must  be  set  aside.    After  going 

alleged,  was  called  in,  and  that  as  he  through  the  evidence.  His  Honor  said 

could  not  apply  to  her  elder  sister  (^ho  that  Miss  8,  Lee's  signature  was  pro- 

had  married  and  gone  abroad),  he  must  cured  by   fialse   representations,   and 

have  the  deed  signed  by  her,  and  he  therefore  there  must  be  a  decree  that 

invited  &  Lee,  then  residing  at  Edii^  the  deed  as  to  her  also  must  be  set 

Jmrgh,  to  meet  him  at  York,  and  he  aside,  and  the  Defendants  pay  the  costs 

then  told  her  that  she  would  not  be  in  of  the  suit. 

any  way  liable,  as  it  was  merely  a  re-  The  Defendants  appealed,  and  the 

newaL    The  deed  was  not  read  over,  appeal  was  dismissed  with  costs  by  the 

nor  further  explained  to  her.    S.LeetM-  Lords  Justices  on  the  17th  of  March, 

cordingly  executed  the  deed,  which  pur-  1868. 

ported  to  be  a  mortgage  of  her  moiety  (*)  Law  Bep.,  4  C.  P.,  704. 

and  of  her  mother's  annuity,  to  a  Mr.  (*)  2  Jur.  (N.  S.),  1218. 

Angae  for  £2000,  and  she  signed  the  (*)  16  Beav.,  108. 

indorsed  receipt.    Mrs.  Lee^s  signature  (*)  11  W.  R.,  60. 

to  the  deed  was  a  forgery.    It  was  al-  C)  1  Bro.  O.  C,  862. 

leged  that  Conyere,  who  was  Angcu^s  O  ^  Drew.,  78. 

solicitor  received  the  money,  and  ap-  O  ^^  ^P  ^  7  Eq.,  189. 

plied  it  for  his  own  purposes.    After  ('•)  Law  Rep.,  4  Ch.,  148. 

the  death  of  Vanyers,  the  fraud  and  (")  10  H.  L.  C,  00. 

forgery  were  discovered,  and  this  bill  (**)  1  D.  J.  &  8.,  149. 
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Moreover,  what  took  place  when  Curling  advanced  his  money 
was  enough  to  have  put  his  solicitor  on  his  guard,  and  to  have 
led  him  to  make  inquiries  which  would  have  disclosed  the  fraud. 
If  he  had  compared  the  plans,  he  would  have  found  a  difference, 
and  then  he  would  have  discovered  tl^t  those  lots  had  been  sold, 
and  that  Walters  was  concerned  as  the  solicitor.  The  whole 
fraud  would  then  have  been  discovered :  Kennedy  v.  Green  Q), 
He  would  have  seen  that  Darnell  did  not  sell  the  building  lots 
under  his  power  of  sale.  The  irregularities  and  imperfections 
in' the  deeds  and  plans  ought  to  have  created  suspicion.  If  the 
deeds  had  been  laid  before  counsel  it  would  all  have  been  found 
out.  If  Gwrling^s  solicitors  had  inquired  into  the  circum- 
stances of  the  sale  they  would  have  found  out  that  it  was  con- 
ducted by  Walters^  and  was  a  mere  sham.  At  all  events,  we 
have  a  charge  on  the  building  lots,  as  they  were  not  within 
DameWs  power  of  sale,  and  did  not  pass  by  the  mortgage  of 
1862. 

81]      *Sir  Bounddl  Palmer ,  Q.C.,  and  Mr.  V.  Hawkins y  for  Cwr- 
ling's  executrix ;  and 

Mr.  Cottony  Q.C.,  and  Mr.  Fischer ^  for  Hunter j  were  not  called 
upon. 

Lord  Hathbrlet,  L.C.  : — 

This  case  now  depends  upon  an  extremely  short  question, 
namely,  whether  the  mortgage  given  by  Walters  to  Curling  is  an 
effectual  security.  Mr.  Curling  undoubtedly  had  not  the  slight- 
est notice  of  any  interest  in  any  one  except  Walters j  unless  some 
constructive  notice  can  be  traced.  [His  Lordship  then  stated 
the  facts  of  the  case,  observing  that  unfortunately  it  was  ex- 
tremely bare  of  evidence  as  to  the  execution  of  the  deed  by 
Hunter  J  and  that  as  to  JDamelTs  execution  there  was  no  evidence 
at  all.]  It  is  first  said  that  we  ought  to  regard  the  whole  of 
these  instruments  as  void,  upon  the  principle  of  certain  cases, 
such  as  Kennedy  v.  Gfreen  (*),  where  a  representation  has  been 
made  to  a  party  to  a  deed  that  the  instrument  he  is  about 
to  execute  is  an  instrument  of  a  totally  different  description 
from  anything  which  it  turns  out  to  be.     In  sucji  cases  the 

0)  3  My.  &  K.,  099.  O  JJ  My.  &  K.,  699. 
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persou  execatmg  the  instriiment  has  not  had  his  mind  applied 
in  any  way  to  the  words  therein  contained,  but  to  a  different 
state  of  things;  for  instance,  when  a  person  has  signed  a 
document,  believing  it  to  be  a  certificate,  whilst  it  is,  in 
fact,  a  bond.  In  the  early  books  we  find  Lord  Ooke  saying 
that  if  a  man  is  blind  or  illiterate,  and  an  instrument  is  read 
over  to  him  fitlsely,  then  the  instrument  is  void  (^).  This  is  a 
proposition  which  one  would  not  be  inclined  to  dispute  when 
broadly  laid  down ;  and  I  do  not  wish  to  go  into  the  shades  of 
difference  between  the  cases  cited  before  us,  some  of  which 
might  stand  upon  very  different  principles.  There  are  two 
cases,  I  think,  before  the  Vice-Chancellor  Stuart^  where  mort- 
gages were  fraudulently  obtained,  and  could,  therefore,  when 
transferred,  not  stand  as  a  security  for  more  than  was  due. 
But  I  think  that  all  those  cases  are  so  entirely  beside  the  pre- 
sent case,  that  I  do  no);  wish  to  make  any  further  observations 
upon  them.  The  case  of  Jones  v.  Thomas  (*)  has  nothing  to  do 
with  the  question  whether  a  man  can  part  with  *his  interest  [S2 
by  signing  an  instrument  of  which  he  does  not  know  the  effect. 

I  apprehend  that  if  a  man  executes' a  solemn  instrument  by 
which  he  conveys  an  interest,  and  if  he  signs  on  the  back  a  re- 
ceipt for  money  —  a  document  which,  as  the  Vice-Chancellor 
observes,  could  not  be  mistaken — ^he  cannot  affect  not  to  know 
what  he  was  doing,  and  it  is  not  enough  for  him  afterwards  to 
say  that  he  thought  it  was  only  a  form.  That  merely  amounts 
to  saying  that  a  misrepresentation  was  made  to  him,  under 
which  he  executed  a  deed ;  still  the  deed  may  have  been  exactly 
what  he  intended  to  execute,  though  he  intended  it  to  be  used 
for  a  totally  different  purpose.  But  this  does  not  affect  the  deed. 
The  fraud  of  the  person  who  used  the  deed  for  a  different  pur- 
pose does  not  make  it  less  the  deed  of  the  person  who  executed  it. 

We  have  not  in  this  case  any  evidence  to  bring  it  within  the 
authorities  which  show  that  an  instrument  executed  under  cer- 
tain circumstances  of  misrepresentation  may  be  altogether  void. 
[His  Lordship  then  commented  on  the  letter  written  by  Walters 
to  SunieTy  and .  said  that  perhaps  Hunter  might  have  merely 
trusted  Walters  and  have  been  defrauded  by  him.] 

As  regards  the  minor  matters  in  this  case,  we  were  told  that 
Mr.  Curling,  or  his  solicitor,  Mr.  Tathamy  was  guilty  of  consider- 

O  2  Rep.  2  b,  9  a.  O  H  W.  R,  50. 
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able  negligence,  which  should  deprive  Mr.  Curling  of  any  ad- 
vantages he  might  otherwise  have  obtidned  ag&inst  the  former 
mortgagees.  First,  it  was  said  that  they  would  have  found,  if 
they  had  compared  the  maps,  discrepancies  and  defects  in  title 
to  some  of  the  properties,  and  would  have  found  that  there  was 
more  property  than  was  comprised  in  their  deed.  I  think  ther 
answer  to  that  contention  is,  that  they  took  a  security  upon 
whatever  was  in  their  deed  and  nothing  else ;  and  therefore,  if 
they  were  not  to  have  a  security  upon  anything  else,  they  need 
not  trouble  themselves  about  it ;  they  did  not  inquire  what  had 
become  of  the  other  land,  because  it  was  no  matter  of  theirs. 
As  regards  the  few  acres  which  were  surplus,  it  seems  to  me 
doubtful  whether  the  title  deeds  relating  to  that  were  included 
in  those  title  deeds  which  had  been  laid  before  Mr.  TaihoMj  but 
whatever  is  comprised  in  the  title  deeds,  I  take  it  they  must  have 
security  upon ;  and  as  regards  any  minor  ^pieces  which  are  com- 
83]  prised  in  their  deeds,  but  as  to  which  '^'the  anterior  title  has 
not  been  produced,  they  must  take  such  title  as  they  can  get. 

There  is  no  such  extravagant  doctrine  as  that  which  has  been 
contended  for,  that, if  a  man,  who  is  purchasing  or  taking  a 
mortgage  over  a  large  estate  as  to  which  the  title  is  famished 
to  him,  chooses,  as  to  a  small  portion,  to  be  content  with  a  short 
title,  then  as  to  all  the  rest  of  the  estate  he  is  to  b.e  affected  with 
notice  of  something  which  he  might  have  found  out  if  he  had 
investigated  the  earlier  title  to  the  small  portion.  That  would 
be  carrying  the  doctrine  of  constructive  notice  to  a  greater  length 
-    than  it  has  yet  been  carried.  • 

It  was  also  suggested  that,  if  they  had  looked  back  to  the 
deeds,  they  would  have  found  Mr.  WalterSj  the  solicitor,  attestr 
ing  several  of  the  deeds,  but  the  attesting  by  no  m^ans  shows 
that  he  was  the  solicitor ;  and,  in  the  next  place,  it  has  never 
been  the  doctrine  of  this  Court  that  you  are  obUged  to  look  at 
the  name  of  the  attesting  witness  in  such  transactions  to  ascer- 
tain all  his  relations  to  the  parties  executing  the  deed.  And  no 
such  proposition  can  be  maintained. 

Then  it  was  said  that  there  were  conditions  of  sale,  in  which 
Walters^  name  appeared  as  the  solicitor ;  but  the  utmost  that 
can  be  said  is,  that  you  must  take  the  legal  and  equitable  title 
as  you  find  it  conveyed  by  the  deeds ;  and  if  you  find  a  sale  re- 
cited, you  are  not  bound  to  inquire  into  all  the  circumstances 
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of  that  Bale ;  so  if  you  find  any  other  &ct  recited^  you  are  not 
bound  to  inqnire  into  all  the  attendant  oircnmstances. 

The  utmost  that  can  be  maintained  is,  that  you  must  take  the 
consequences  of  the  deduction  of  title  into  another  person  than 
yourself  and  submit  to  any  priority  of  title  so  obtained,  and  the 
doctrine  cannot  be  put  any  higher. 

I  think  that  the  Yice-Chancellor  has  come  to  a  correct  con- 
clusion, and  that  the  negligence  of  Mr.  Dcamdl  has  caused  him, 
notwithstanding  any  equities  between  himself  and  WaUerSy  to 
be  postponed  to  Walters'  alienee,  Mr.  Ourlmg. 

SUL  W.  M.  Jambs,  L.  J. : — 

This  case  appears  to  me  one  of  the  simplest  and  plainest  cases 
that  were  ever  presented  to  a  Court  of  Equity.  It  has  been  con- 
tended *on  the  part  of  the  Appellants  that  the  deed  under  [84 
which  Mrs.  Gulfing  claims  title,  that  is  to  say,  the  deed  of  con- 
veyance to  Mr.  WalterSy  was  an  absolute  nullity;  and  this  is 
based  upon  a  statement  that  one  of  the  mortgagees  executed  it 
upon  the  representation  that  it  was  a  matter  of  form,  and  that 
it  had  been  previously  executed  by  Mr.  DapieU. 

With  regard  to  Mr.  Damellj  the  other  mortgagee,  the  only 
evidence  is,  that  it  is  to  be  presumed  that  the  deed  was  executed 
by  him  witli  t^e  full  confidence  with  which  he  was  in  the  habit 
of  executing  all  deeds  placed  before  him  by  his  own  confidential 
solicitor,  Mr.  Waiters. 

To  my  mind  it  is  almost  ludicrous  to  contend,  and  it  would 
be  most  injurious  to  hold,  that  a  man  executing  a  deed  and 
signing  a  receipt  as  a  matter  of  form  should  be  able  to  say  that 
it  is  a  nullity.  Many  young  men  put  their  names  to  pieces  of 
paper  upon  the  representation  that  it  is  a  laere  matter  of  form, 
and  that  they  will  never  hear  any  more  of  it.  They  learn  by 
.  experience  that  the  form  is  a  painful  substance.  Many  a  trustee 
has  endeavored  in  vain  in  this  Court  to  escape  from  the  con- 
sequences of  his  acts  by  saying,  "  I  signed  a  deed,  and  I  signed 
a  receipt  for  money  as  a  matter  of  conformity ;  which  is  another 
mode  for  saying,  "  I  executed  it  as  a  matter  of  form.'*  But 
those  trustees  have  been  made  most  painfully  to  learn  that  the 
instrument  they  have  so  signed  will,  with  the  consequences, 
follow  them,  and  cause  them  to  suffer  for  their  negligence. 

I  am  of  opinion  that  such  statements  as  those  made  to  Mr. 
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Hunter — such  confidence  as  that  which  is  said  to  have  been  rer 
posed  by  Mf.  DameHr—f^Q  not  circumstances  which  will  afford 
the  slightest  ground  for  saying  that  a  deed  is  void. 

We  have  been  referred  to  the  cases  of  Kennedy  v.  Oreen  (*) 
and  Vorley  v.  Cooke  ('),  and  other  cases,  as  leading  to  the  con- 
clusion that  the  deed  in  this  case  is  void,  because  certfdn  deeds 
there  were  held  to  be  void.  As  those  cases  have  been  cited,  I 
think  it  right  for  myself  to  say  that — not  in  the  slightest  degree 
disputing  the  perfect  correctness  of  the  particular  conclusions 
which  were  arrived  at  in  those  cases  —  not  in  the  slightest  degree 
disputing  the  correctness  of  the  equitable  relief  which  was  given 
85]  there  —  I  am  not  ^prepared  to  concur  in  the  conclusion 
that  the  fitcts  in  any  one  of  those  cases  would  have  sustained 
at  law  a  plea  of  nan  est  factum  ;  and  if  the  contention  of  the 
Appellants  be  well  founded,  that  the  logical  sequence  from 
those  cases  is  that  the  deed  in  this  case  is  void,'  to  my  mind  it 
would  be  a  very  apt  and  very  useful  illustration  of  the  argu- 
ment which  is  called  the  redudtio  ad  ahsurdum. 

It  is  then  said  that,  assuming  the  legal  estate  to  have  passed 
to  Walters,  so  that  hp  was  capable  of  conveying  something,  and 
that  he  had  some  estate  in  him  at  the  time  when  he  executed 
the  equitable  mortgage  to  Mr.  Curling^  then  there  are  two  con- 
flicting acts  in  this  case ;  that  there  was  an  equity  which  still 
remained  in  DameU  prior  in  time,  and  therefore  prior  to  the 
right  in  equity  which  Mr.  Ourling  acquired  by  the  execution  of 
that  deed.  To  my  mind  that  question  also  is  very  simple. 
We  have  simply  to  consider  whether,  where  an  agent  has  com- 
mitted a  fraud,  the  principal  who  has  trusted  that  agent,  or 
another  person  who  has  dealt  with  him  has  to  answer  for  the 
consequences  of  that  fraud ;  whether,  where  a  person  has,  either 
through  fraud  or  otherwise,  executed  a  deed,  and  signed  a  re- 
ceipt containing  an  unmistakeable  representation  of  a  matter 
of  fact,  the  person  who  has  so  executed  the  deed  and  signed 
the  receipt  is  to  suffer  the  loss  arising  from  an  undue  use  made 
of  them,  or  another  person,  who  has,  in  the  ordinary  course  of 
business,  without  negligence  or  defisrult  of  any  kind,  trusted  to 
the  documents  which  contained  that  representation. 

I  am  of  opinion  that  the  rule  of  equity  is  the  rule  of  common 
sense;  that  the  principal  must  suffer  for  the  fraud  of  his  agent, 
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and  not  the  stranger  who  is  dealing  with  the  agent ;  that  the 
man  who  has  made  the  representations,  under  whatever  ciream- 
stances,  must  bear  the  consequences  of  those  representations, 
.  and  not  the  man  who  has  trusted  to  the  representations  so  made. 
It  was  then  contended  that,  assuming  all  this  to  be  in  &yor 
of  Mr.  Ourlingy  there  was  some  degree  of  negligence  on  the  part 
of  Mr.  Gurling^s  solicitor,  Mr.  Tathamy  which  is  to  postpone  the 
prior  equity  which  otherwise  Mr.  Curling  would  have.  The 
way  in  which  that  was  put  was  this :  it  was  said  that  if  the  so- 
licitor had  examined  the  deeds  with  very  great  accuracy — if  he 
had  minutely  examined  the  maps — if  he  had  minutely  examined 
all  the  recitals  *in  all  the  deeds  showing  the  devolution  and  [86 
the  deductions  from  the  previous  title — he  would  have  been  led 
to  the  discovery  that  there  were  certain  inconsistencies  in  the 
deeds,  that  a  man  was  professing  to  convey  under  a  title  which, 
when  carefully  examined,  did  not  include  the  whole  of  the  pro- 
perty ;  and  that  if  he  had  gone  further,  and  made  further  in- 
quiries, it  is  possible  or  probable  he  might  have  learnt  that  there 
had  been  a  sale  by  auction ;  and  he  would  have  learnt  that, 
upon  that  sale  by  auction,  certain  particulars  and  conditions  of 
sale  were  issued  which  were  a  mere  repetition  of  particulars 
and  conditions  of  sale  that  were  used  upon  some  former  occa- 
sion ;  and  that  he  would  have  found  that  a  Mr.  JRalph  Walters 
was  referred  to  as  the  person  from  whom  information  was  to 
be  obtained  in  respect  of  it ;  then  he  would  have  inferred  from 
that  that  Mr.  Balph  Walters  was  the  solicitor  for  the  parties,  and 
he  ought  to  have  inferred  that  JRalph  Walters^  the  alienee  in  the 
deed  of  conveyance,  was  the  same  person  who  had  been  the  so- 
licitor of  some  of  the  parties,  and,  finding  that  out,  he  would 
have  been  led  to  make  further  inquiries  which  would  have  re- 
sulted in  the  discovery  of  the  fraud. 

It  appears  to  me  that  the  proper  place  for  such  an  argument 
as  that  would  be  in  some  satirical  work  ridiculing,  by  clever 
exaggerations,  the  doctrines  of  the  Court  of  Equity,  with  respect 
to  constructive  notice.  It  is  not,  to  my  mind,  a  substantial  ar- 
gument, capable  of  being  addressed  with  any  effect  to  any  Court 
whatever.  I  am  of  opinion,  upon  all  these  grounds,  that  this 
appeal  totally  feils,  and  that  the  decision  of  the  Vice-Chancel- 
lor is  right,  and  ought  to  be  affirmed  with  costs. 
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Sm  G.  Melush,  L.  J. : — 

The  only  part  of  this  case  upon  which  I  wish  to  make  any 
observations  is^  the  question  whether  the  legal  estate  in  the 
property  passed  by  the  deed  executed  by  Mr.  Hvader,  and  the 
legal  estate  in  the  small  portion  of  it  which  was  in  Damellj 
passed  by  the  same  deed  as  having  been  executed  by  DameU. 
KoWy  I  am  of  opinion  that  there  is  evidence  that  both  Bunkr 
and  DameU  were  induced  by  the  fraud  of  Waiters  to  execute  that 
deed ;  but  the  mere  circumstance  that  they  were  induced  to 
execute  it  by  fraud  does  not  make  it  a  void  deed  in  point  of 
87]  1&^*  But  it  is  said  that  there  is  ^something  more  than 
this,  and  that  where  a  deed  is  procured  by  an  actual  fsdse  repre- 
sentation respecting  the  contents  oJ  the  deed  itself,  or  respect- 
ing the  legal  effect  of  the  deed,  there  the  deed  is  not  only 
voidable,  but  is  actually  void  at  law,  and,  being  void,  the  parties 
are  in  the  same  position  as  if  it  had  never  been  executed  at  all. 
Thence,  no  doubt,  it  would  follow,  that  Mr.  Walters  never  got 
any  estate  in  these  premises  at  all,  and  therefore  that  an  equitar 
ble  mortgage  by  him  would  be  altogether  invalid. 

Now,  in  my  opinion,  it  is  still  a  doubtful  question  at  law,  on 
which  I  do  not  wish  to  give  any  decisive  opinion,  whether,  if 
there  be  a  false  representation  respecting  the  contents  of  a  deed, 
a  person  who  is  an  educated  person,  and  who  might,  by  very 
simple  means,  have  satisfied  himself  as  to  what  the  contents  of 
the  deed  really  were,  may  not,  by  executing  it  negligently  be 
estopped  as  between  himself  and  a  person  who  innocentiy  acts 
upon  the  faith  of  the  deed  being  valid,  and  who  accepts  an  es- 
tate under  it  I  do  not  think  that  the  case  of  Swan  v.  North 
British  Australasian  Goftmpcmy  (*)  —  a  decision  of  which  the  learned 
Vice-Chancellor  disapproves  —  is  really  a  direct  authority  upon 
that  question,  because  in  that  case  a  transfer  of  shares  had  been 
executed  in  blank ;  the  person  who  executed  it  owned  shares 
in  two  companies,  and  gave  authority  to  the  broker  to  fill  them 
up  with  shares  in  one  company,  and  the  broker  filled  them  up 
with  shares  in  another  company,  which  were  afterwards  trans- 
ferred to  an  innocent  person.  There  the  Court  said  that  the 
whole  thing  was  a  forgery,  and  that  the  negligence  of  the  trans- 
feror in  executing  the  deed  in  blank  was  not  the  real  and 
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proximate  cause  of  the  loss,  which  was  the  forgery  of  the  broker 
in  filling  the  deeds  up  with  shares  differing  from  those  which 
he  was  authorized  to  fill  them  up  with.  That  decision  does  not 
go  to  the  extent  of  saying  that  if  the  broker  had  filled  them  up 
with  the  same  idiares  which  he  was  authorized  to  insert,  and 
therefore  had  done  what  he  was  authorized  to  do,  that  then, 
because  it  was  void  at  law  from  being  executed  in  blank,  never- 
theless the  principal  might  not  have  been  estopped!  Some  of 
the  Judges  expressed  an  opinion  that  in  no  case  where  a  deed 
is  void  in  that  way  could  there  be  an  estoppel ;  but  no  condu- 
cive opinion  was  given  on  that  point,  and  I  do  not  think  it 
necessary  for  me  in  this  case  to  give  any  opinion  upon  it, 
"^because  I  quite  agree  with  what  has  been  said  by  the  Lord  [88 
Chancellor  and  the  Lord  Justice,  that  in  this  ca8e  there  is  no 
evidence  of  any  such  misrepresentation  as  respects  the  contents 
of  the  deed  and  the  legal  effect  of  the  deed,  as  would  make  it 
void  on  that  ground. 

Kow,  what  is  the  case  as  respects  JBimter  f  In  the  first  place, 
when  we  are  to  depend  solely  on  the  evidence  of  tlie  person 
himself  to  prove  that  there  was  a  false  representation  made  to 
him  as  to  the  contents  of  the  deed  at  the  time  he  executed  it, 
we  must  look  at  that  evidence  with  very  considerable  care  be- 
fore we  act  upon  it  so  as  to  set  a  deed  aside  as  against  the  per- 
son who  has  bond  fide  acted  upon  the  faith  of  the  deed  being 
genuine.  Even  if  we  take  what  he  says  literally,  there  is,  in 
my  opinion,  no  suflicient  evidence.  He  is  informed  by  a  letter 
written  to  him — the  letter  no  doubt  contains  many  fiJse  repre- 
sentations, but  still  he  is  informed  —  that  the  estate  has  been 
sold,  that  Mr.  Walters  himself  may  become  the  purchaser,  and 
the  object  of  the  deed,  he  is  informed,  is  the  conveyance  of  the 
estate ;  he  is  also  told  that  the  purchaser,  who  in  fact,  is  Walters j 
will  be  willing,  if  the  interest  is  reduced,  to  keep  the  original 
mortgage ;  and  when  the  deed  is  brought,  it  really  is  exactly 
the  deed  which  was  requisite  to  carry  out  the  transaction,  with 
this  exception,  that  it  does  not  contain  the  new  mortgage.  If 
there  had  been  a  new  mortgage  executed  by  a  separate  deed, 
the  transaction  would  have  been  such  as  it  was  represented 

to  be. 

Then,  when  the  deed  is  brought,  Mr.  Walters  makes  no  state- 
ment as  to  what  the  contents  of  the  deed  are,  but  says  it  is  a 
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mere  fonn,  and  Mr.  JBurUer  does  not  ask  what  the  contents  of 
the  deed  are.  When  a  man  knows  that  he  is  conveying  or 
doing  something  with  his  estate,  bnt  does  not  ask  what  is  the 
precise  effect  of  the  deed,  because  he  is  told  it  is  a  mere  form, 
and  has  such  confidence  in  his  soticitor  as  to  execute  the  deed 
in  ignorance,  then,  in  my  opinion,  a  deed  so  executed,  aUhough 
it  may  be  voidable  upon  the  ground  of  fraud,  is  not  a  void  deed. 

But,  as  respects  DomeQ'^* execution,  there  is  absolutely  no 
evidence  whatever  as  to  how  he  came  to  execute  it,  though  we 
have  reason  to  suppose  that  he  was  induced  to  execute  it  by 
fraud,  otherwise  it  is  difficult  to  see  why  he  should  go  on  re- 
89]  ceiving  the  ^interest  on  the  mortgage;  but  what  the  fraud 
was  we  are  wholly  ignorant ;  and  to  infer,  when  the  evidence 
is  in  that  stafb,  that  the  nature  of  the  fraud  was  a  misrepresent- 
ation respecting  the  contents  of  the  deed,  or  the  effect  of  the 
deed  is,  in  my  opinion,  an  inference  that  certainly  no  Court 
ought  to  draw. 

I  do  not  think  it  necessary  to  add  anything  upon  the  equitable 
grounds,  though  I  conceive  that  the  parties  who  signed  the  re- 
ceipt are  guilty  of  such  negligence  that  they  ought  to  be  post- 
poned in  equity  to  Mr.  CurUngy  who  had  a  perfectly  equitable 
title  without  any  notice,  and  who  advanced  his  money  on  the 
&ith  of  the  representation  contained  in  that  instrument. 

Solicitor  for  Mr.  DameU :  Mr.  J.  Orcwdy. 

Solicitors  for  the  Defendants :  Messrs.  Farrer^  Ouwy,  ^  Co. 


LJJ.    Nov.  21.    1871 

90]  *Oarv.br  V.  Pinto  Lbits. 

[Law  BeportB,  7  Chancery  Appeals,  90.] 

Praetiee — Production  of  DoeumenU — IHscav&ry. 

Although,  in  considering  whether  the  mle  that  a  Defendant  who  snbmitu  to 
give  discovery  must  make  fall  discovery  is  to  be  applied,  the  Conrt  does  not  in 
general  weigh  nicely  the  materiality  of  the  discovery  sought ;  stiU,  if  the  discovery 
is  such  as  might  be  used  for  purposes  prejudidal  to  the  Defendant  irrespective 
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of  the  suit,  the  Court  will  look  nariowlf  to  the  question  whether  there  is  a 
reasonable  proepeet  of  its  being  of  material  service  to  the  plaintiff  at  the  hearing. 

The  Defendants  in  a  suit  to  restrain  infringement  of  trade-marks  having  sealed 
np  certain  parts  of  entries  and  letters  admitted  to  relate  to  the  matters  in  ques- 
tion in  the  cause,  were  ordered  bj  the  Duch7  Court  of  Lanetutw  to  unseal  the 
names  of  customers,  and  of  places,  and  the  prices,  forming  parts  of  such  entries, 
and  to  unseal  the  portions  of  letters  and  copies  of  letters  which  contained  the 
names  of  the  writers  and  of  the  persons  to  whom  the  letters  which  were  copied 
were  sent,  and  the  places  to  and  from  wl^ch  the  letters  were  sent,  and*  the  de- 
scription of  the  marks  to  be  placed,  or  which  had  been  placed,  on  l^e  goods  re- 
ferred to  in  such  letters :  — 

EM,  on  appeal,  that  the  Defendants  ought  not  to  be  compelled  to  disclose  the 
names  of  customers,  or  the  names  of  persons  to  or  from  whom  letters  were  sent 
or  received,  or  any  prices,  inasmuch  as  such  discovery  might  be  used  in  a  manner 
prejudicial  to  the  Defendants  in  their  trade,  and  was  not  likely  to  assist  the 
Plaintiffs  in  making  out  their  case  at  the  hearing ;  but  that  the  order  of  the  Vice 
Chancellor  was  in  other  respects  right.  0 

This  was  a  motion  by  the  Defendants  by  way  of  appeal 
from  an  order  of  the  Vice-Chaneellor  of  the  Duchy  Court  of 
Lcawasier  as  to  the  sealing  up  of  parts  of  certain  books  and 
papers,  the  nature  of  which  will  be  found  stated  in  the  judgment 
of  the  Vice-Chancellor. 

The  bill  was  filed  to  prevent  the  Defendants  from  impressing 
on  goods  exported  by  them  to  Portugal  certtdn  marks  which 
the  Plaintiffs  alleged  to  be  the  Plaintiffi'  trade-marks.  On  the* 
11th  of  April,  1870,  an  order  was  made  for  the  Defendants  to 
file  an  affidavit  as  to  documents  relating  to  the  matters  in  ques- 
tion in  the  suit  and  to  produce  them,  except  such  as  they  might 
by  their  affidavit  object  to  produce,  the  Defendants  to  be  at 
liberty  to  seal  up  such  parts  of  the  documents  as  did  not  relate 
to  the  matters  in  question  in  the  suit 

The  Defendants,  by  their  affidavit,  after  setting  out  a  schedule 
of  documents,  and  objecting  to  produce  those  in  the  second 
part,  stated  as  follows :  "  We  have  sealed  up  part  of  the  docu- 
ments ^referred  to  in  the  first  part  of  the  said  schedule,  and  [91 
we  swear  positively  that  there  is  not  contained  in  any  or  either 
of  the  portions  so  sealed  up  any  memorandum,  minute,  or  entry 
relating  directly  or  indirectly  to  the  matters,  in  question  in  this 
cause,  or  any  of  them,  or  whereby  or  wherefrom,  to  the  best 
of  our  knowledge  and  belief,  the  plaintiffii  could  gather  any  in- 
formation or  knowledge  which  would  in  anywise  enable  them 
to  establish,  or  aid  them  in  endeavoring  to  establish,  the  claims 
set  up  by  them  in  their  re-amended  bill." 
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The  Defendants  having  sealed  up  parts  of  various  entries  in 
their  books,  and  of  various  letters,  relating  to  the  matters  in 
question,  the  Plaintiffi  applied  for  an  order  to  oblige  the  De- 
fendants to  uncover  them,  and  on  the  22d  of  August,  1870,  the 
District  Registrar  made  an  order  that  the  Defendants  should, 
within  fourteen  days  after  service,  disclose  the  entirety  of  every 
entry  In  their  books  relating  tQ  the  matters  in  the  suit,  and  should 
accordingly  unseal  and  uncover  the  names  of  manu&cturers, 
customers,  or  other  persons,  and  of  places,  and  the  prices,  and 
other  particulars  forming  part  or  parts  of  such  entrieip  in  every 
case  in  which  such  names,  prices,  or  particulars  were  then  sealed 
up  or  covered.  The  Defendants  applied  to  the  Vice-Chancellor 
to  discharge  ^s  order. 

On  the  24th  of  March,  1871,  the  Plaintiffs  moved  before  the 
"Vice-Chancellor  that  an  order  might  be  made  directing  the  De- 
fendants to  unseal  the  whole  of  the  books,  letters,  copies  of 
letters,  and  documents  produced  by  them,  and  which  had  been 
sealed  up  by  them ;  or  that  the  Defendants  might  be  ordered  to 
unseal  those  portions  of  the  said  letters  and  copies  of  letters 
which  contained  the  names  of  the  writers  of  the  said  letters,  and 
of  the  persons  to  whom  those  copies  were  sent,  and  of  the  places 
to  and  from  which  the  said  letters  were  sent,  and  which  con- 
tained a  description  of  the  stamp  or  mark  to  be  placed  on,  or 
wh\ch  had  been  placed  on,  the  goods  referred  to  in  such  letters ; 
and  that  they  might  also  be  ordered  to  unseal  those  portions  of 
the  books  which  contained  the  names  of  the  persons  by  whom 
the  goods  were  ordered  and  to  whom  they  were  sent,  and  from 
whom  they  ordered  them  to  be  manufactured,  and  also  which 
contained  the  stamps  or  marks  to  be  placed  upon  the  said  goods, 
and  all  reference  thereto. 

92]  ^Before  either  of  these  applications  to  the  "Vice-Chancel- 
lor  had  been  disposed  of,  the  Defendants  put  in  their  answer, 
by  which  they  denied  the  plaintiff's  right  to  the  marks  as  trade 
marks,  and  denied  that  any  deception  had  been  practised  on  the 
public  They  further  stated  that  they  affixed  the  marks  as 
agents  for,  and  by  the  directions  of,  customers  in  Portugal^  to 
whom  they  sold  the  goods. 

On  the  15th  of  April,  1871,  the  Vice-Chancellor  made  the 
following  order  upon  the  motion  by  the  Plaintiffi : — **  That  the 
Defendants  do,  on  or  before  the  9th  of  June  next,  unseal  and 
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produce  to  the  Plaintifis  the  portions  of  the  letters  and  copies 
of  letters  mentioned  in  their  affidavit  of  documents  which  con- 
tain the  names  of  the  writers  and  of  the  persons  to  whom  those 
copies  were  sent,  and  of  the  places  from  and  to  which  the  letters 
were  sent,  and  which  contained  a  description  of  the  stqjnp  or 
mark  to  be  placed,  or  which  had  been  placed,  on  the  goods  re- 
ferred to  in  such  letters." 

On  the  same  15th  of  April,  1871,  the  Vice-Chancellor,  on  the 
application  by  the  Defendants  to  discharge  or  vary  the  Regis- 
trar's order  of  the  22d  of  August,  1870,  made  an  order  directing 
it  to  be  varied  by  striking  out  the  word  "  manufietcturers,"  but 
not  further  or  otiierwise  (^). 

C)  1871,  April  15.  side-wind.    I  apprehend  that  the  De- 
fendant \b  still  entitled  to  resist  the  pro- 
Mr.  WiCKSNB,  V.G. : —  dnction  of  documents  before  answer, 

not  only  on  the  ground  that  he  intends 

It  is  proper  to  state  here,  in  the  first  to  plead,  or  plead  and  answer,  but  also 

instance,  the  view  that  I  take  of  the  ex-  on  an  allegation,  supported  by  such  evi- 

isting  practice  as  to  the  discovery  of  dence  as  the  circumstances  render  ne- 

documents.  cessary ,  that  his  answer,  when  filed,  wiU 

Before  the  alterations  of  the  practice  displace  the  Plaintiff's  right  to  produc- 
in  >852  there  was  a  distinction  between  tion  in  whole  or  in  part, 
the  right  to  a  full  answer  and  the  right  It  seems  to,  me  that  these  principles 
to  discovery  of  documents,  inasmuch  as  must  apply  to  the  ^estion  of  sealing 
•the  Plaintiffvras  entitled  to  a  full  answer  up.  That  which  a  Defendant  is  en. 
(in  the  absence  of  a  plea  or  demurrer)  titled  to  seal  up  must  be  that  which  if 
to  every  question  relevant  to  the  state-  on  a  separate  paper  he  would  not  be 
ments  in  the  bill,  whereas  the  order  for  bound  to  produce, 
the  production  of  documents  was  so  far  It  was  on  these  grounds  that  I  post- 
discretionary  that  the  Court  only  made  poned  my  decision  on  the  defendant's 
it  if,  on  comparing  the  biU  and  answer,  motion  till  I  had  seen  the  answer, 
the  Court  thought  that  the  Plaintiff  had  The  Defendants  deny  the  Plaintifili' 
Aprirndfade  right  to  see  them.  This  property  in  the  marks,  and  any  decep- 
was  sometimes  said  to  involve  a  con-  tion  on  the  public  effected  by  means  .of 
tradiction,  since  it  would  be  idle  to  re-  them.  They  say  that  they  are  mere 
fuse  production  of  a  document  which  agents  obeying  the  instructions  of  cus. 
the  plaintiff  might  require  the  Defend-  tomers  in  Portugal,  and  that  the  marks 
ant  to  set  out  wrbaHm.  Still,  as  a  complained  of  are  impressed  on  the 
matter  of  fact,  it  was  recognized  in  prac-  covering  of  the  goods  by  the  Defendant's 
tice.  workmen  and  in  their  warehouse.  And 

The  alteration  of  practice  in  1852  gave  they  deny  any  pecuniary  interest  which 
the  Plaintiff  a  right  to  an  order  on  sum-  could  lead  them  to  perpetrate  any  such 
mons  for  the  production  and  inspection  fraudulent  acts  as  are  complained  of. 
of  documents  before  answer.  But  it  The  impression  which  the  answer  con- 
was  not,  I  conceive,  intended  to  enlarge  veys  is  that  of  an  unwillingness  to  dis- 
tho  Plaintiff's  right  to  discovery  by  a  close  more  than  is  absolutely  necessary. 
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93]  *The  Defendants  moved,  by  way  of  appeal,  to  discharge 
the  first  above-mentioned  order  of  the  15th  of  April,  1871 ;  so 
much  of  the  second  order  of  that  date  as  directed  the  order  of 

But  it  is  fair  to  observe  that  what  the  It  seems  to  me,  after  some  oonsidera- 

Defendlhts  seek  to  guard  is  the  secret  tion,  that  for  the  purpose  of  the  iasnes 

of  their  principals  rather  than  their  own.  which  will  have  to  be  tried  at  the  hear- 

The  documents  to  which  this  motion  ing,  the  names  of  the  manufacturers  of 

relates  are  entries  in  certain  trade  books  the  goods  can  hardlj  be  relevant.    The 

described   as   order    books,    purchase  other  particulars  are,  I  think,  primd 

books,  and  certain  portions  of  a  bundle  fade  such  as  the  Plaintiff  may  reaaon- 

of  invoices.    Each  item  in  the  order  ably  require  to  see.    The  case  against 

book  runs  across  a  double  page,  and  is  the  defendants,  it  will  be  remembered, 

divided  into  seven  parts.    The  first  and  is  in  substance,  and  taking  the  bill  and 

seventh  of  these  are  only  index  num-  answer   together,  that   they   are    the 

bers.     The  other  five  show,  1.    The  agents  through  whom  certain  Portu- 

date  of  the  order;  2.  The  description  of  guese  tradesmen  acquire  the  means  of 

the  goods ;  3.  Who  gave  it ;  4.  Whence  supplanting  the  Plaintifis  in  Portugal, 

it  came ;  and  5.  To  what  manufacturer  selling  goods  of  inferior  quality  with 

the  execution  of  it  was  entrusted.  Each  the  marks  which  the  Plaintiff  attach 

item  in  the  purchase  book  runs  also  to  goods  of  superior  quality.    Thegooda 

across  a  double  page,  and  after  the  date  sold  are  long  since  dispersed  and  Irre- 

and  the  number  of  the  order  contains  coverable,  and  the  only  obvious  teat  of 

the    following   columns :     Marks,    of  their  quality  would  be  the  price  paid 

whom   bought,   Quantity,   Price,   De-  for  them  to  the  manufacturer.  Nor  can 

scription.  Value,  Delivery,  Terms,  &c.,  I  doubt  that  the  Plaintiffs  are  entitled 

and   Instructions.  •  The   invoices    are  to  know  the  customers' names  and  the 

from  stamp  manufacturers  who  have  places  to  which  they  are  sent,  and,  in 

supplied  the   stamps   by   which   the  fact,  all  that  the  purchase  and  order 

marks  are  impressed  on  the  goods.  books  show,  except  the  manuf acturera' 

The  purchase  and  order  books  as  pro-  names.    I  think  also,  though  with  more 

duced  are  sealed  up  to  an  extent  which  doubt,  that  the  same  principle  would 

cannot  well  be  understood  without  in-  apply  to  the  names  and  addresses  of 

spection,  bft  which  certainly  strikes  me  the  manufacturers  of  the  stamps  aa  to 

as  unusual,  and  as  calculated  to  make  the  names  of  the  manufacturers  of  the 

useless  the  discovery  to  be  extracted  goods.    It  does  not  occur  to  me  at  pre- 

from  them.    The  order  of  the  District  sent  that  these  names  or  addressee  are 

Begistrar,  which  the  defendants  seek  to  likely  to  be  useful  to  the  Plaintifib  for 

discharge,  is  ^ted  the  22d  of  August,  any  legitimate  purpose,  and,  on   the 

1870,  and  directs  that  the  Defendants  whole,  I  am  not  prepared  to  order  the 

shall  within  a  limited  time  disclose  the  Defendants  to  unseal  them.    I  proxwse 

entirety  of  every  entry  in  their  books  to  vary  the  District  Registrar's  order  by 

relating  to  the  matters  in  this  suit,  and  striking  out  the  word  "  manufacturera/ 

shall  accordingly  unseal  and  uncover  but  no  further. 

the  names  of  manufacturers,  customers,  With  regard  to  the  Plaintiflb'  motion, 

or  other  persons,  and  of  places,  and  the  I  propose  to  order  that  the  Defendants 

prices,  or  other  particulars  forming  part  shall  unseal  the  portions  of  the  letten 

or  parts  of  such  entries,  in  every  case  in  and  copies  of  letters  which  contain  the 

which  such  names,  prices,  or  particulars  names  of  the  writers  of  the  letters,  and 

are  now  sealed  up  or  covered.  of  the  i^ersons  to  whom  those  copied 
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the  22d  of  '^'Aagast,  1870,  to  be  varied  no  further  than  [94 
by  striking  out  the  word  ^^  manufacturers/'  and  the  whole  of 
the  order  of  the  22d  of  August,  1870.     * 

Mr,  iVbr^A,  for  the  appeal  motion,  referred  to  Moart  v.  QrcmmS;^) 

were  sent,  and  of  the  places  from  and  by  the  Defendant ;  that  the  Plaintifis 

to  which  the  letters  were  sent,  and  had  discoYered  that  it  was  the  practice 

-which  contained  a  description  of  the  of  the  Defendant,  in  breach  of  his  datj 

stamp  or  mark  to  be  placed  on,  or  which  as  agent  of  the  bankrupts,  to  sell  the 

had  been  placed  on,  the  goods  referred  tops  delivered  to  him  at  a  higher  price 

to  in  such  letters.  than  the  amount  for  which  he  gave 

I  am  not  quite  sure  that  I  am  right  credit  in  the  accounts  rendered  by  him, 

in  treating  all  the  rest  of  the  Plaintiffs*  retaining  for  his  own  benefit  the  differ- 

notice  of  motion  as  being  either  too  ence  between  the  amount  for  which  he 

large  or  superfluous.    Probably,  how-  gave  credit  in  the  accounts  and  the 

ever,  vrhat  I  have  said  will  sufficiently  actual  sums  for  which  he  sold  the  tops ; 

explain  what  I  think  the   Plaintifls'  that  the  Plaintiffs  had  also  discovered 

lights  are.  that  it  was  the  practice  of  the  Defend- 

ant,  in  further  breach  of  his  duty  as 

such  agent,  to  misrepresent  to  the  bank- 
et) 1870.  Jan.  26.  L.  C.  &  L.  J.  G.  rupts  the  weight  of  bags  of  tops  de. 

livered  to  him  for  sale  as  agent,  and 

MOOBB  V.  Cravbh.  that  the  Defendant  in  fact  represented 

the  weight  of  tops  sold  by  him  to  be 

This  was  an  appeal  from  a  decision  of  lees  than  their  actua^  weight,  and  that 

Vice-chancellor  Sir  John  Stuanrt,  aUow-  in  this  manner  the  amount  for  which 

ing  an  exception  to  the  answer  of  the  credit  was  given  by  the  Defendant  was 

Defendant.  still  further  reduced  below  the  sums 

The  bUl  was  filed  by  the  assignees  in  actually  received  by  him ;  that  corre- 

bankruptcy  of  Messrs.  Dolby  &  Cha/p-  spondence  had  taken  place  with  the 

m^Ti,  a  firm  of  wool  top  makers,  alleg-  view  of  adjusting  the  claims  of  the 

ing  an  agreement  between  the  bankrupts  bankrupts'  estate  upon  the  Defendant, 

and  the  Defendant,  that  the  Defendant  but  that  the  Defendant  refused  to  give 

should,  as  agent  for  the  bankrupts,  sell  any  information  with  reference  to  the 

such  tops  as  the  bankrupts  might  de-  sales  of  tops  effected  by  him,  or  to  state 

liver  to  him ;  that  he  should  be  paid  in  the  names  and  addresses  of  the  persons 

respect  of  sales  a  commission  of  1«.  4d.  to  whom  he  sold  the  same,  or  to  ac 

per  lb.  avoirdupois  of  tops  soldby  him ;  count  for  the  profits  made  by  him  and 

and  that  the  Defendant  should,  in  anti-  retained  for  his  own  use. 

dpation  of  sale,  make  advances  to  the  A  general  account  was  prayed  of  all 

bankrupts  on  the  security  of  tope  de-  dealings  and  transactions  between  the 

livered  to  him.  Defendant  and  the  bankrupts,  and  it 

The  bill  also  alleged  that  tops  to  a  was  prayed  that  the  Defendant  might 

large  extent  were  delivered  to  the  De-  be  charged  upon  taking  the  account 

f endant  for  sale  by  him  as  agent  of  the  with  all  profit  made  by  him  upon  the 

bankrupts ;  that  accounts  professing  to  sale  of  tops  placed  in  his  hands  by  the 

show  the  dealings  between  the  parties  bankrupts  for  sale  as  their  agent, 

had  bvon  from  time  to  time  furnished  The  Defendant  was  by  the  interroga- 
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95]    *Mr.  Bobinscny  conirdj  referred  to  jKtt  on  IHacovery  (*). 
Mr.  North^  in  reply. 

tories  reqnixed  among  oCher  tliiiigs  to  rigbt  of  the  Flmintilb  to  dnmand,  or  my 

state  (Le  njunes,  addrenes,  and  deacrip-  liability  to  render,  aoch  an  aceonnt  as 

tiona  of  the  peraons  to  whom  he  sold  aforesaid.  ThePlaintil&aretheniaelTea 

the  tope,  and  the  prieea  at  which  he  top  dealers,  and  thejr  and  also  the  aud 

aold  them.  DaXbg  d  Chapman  are  mj  rirals  in 

The  Defendant  by  hie  answer  denied  trade,  and  the  informatioii  which  they 

that  he  had  entered  into  the  agreement  seek  from  me  by  the  interrogatories,  or 

alleged  in.  the  bill,andthathe  haderer  parts  of  interrogatories*  which  I  haTo 

sold  tops  as  agent  for  the  bankmpts.  declined  to  answer,  woold  give  them  an 

He  admitted  that  they  had  deliTered  unfair  advantage  over  me  in  my  trade, 

to  him  tops  which  he  had  afterwards  Even  if  the  Platntffls  were  to  establish 

sold,  bat  alleged  that  in  every  case  he  as  against  me  their  right  to  such  an 

purchased  the  tops  from  the  bankrapts  acoonnt  as  aforesaid  (the  possibility  of 

before  selUngthem,  and  that  the  prices  which  I  deny),  the  discovery  which 

mentioned  in  the  aooonnts  were  the  they  seek  from  me  by  the  inteiroga- 

prices  at  which  he  porchased  from  the  tories,  or  part  of  interrogatories,  which 

bankrupts.  I  have  declined  to  answer  would  not  in 

He  admitted  that  the  prices  obtained  .  any  manner  tend  or  assist  to  *>fft*>*1*«f^ 

by  him  on  sales  of  tops  for  the  most  their  right  to,  or  be  in  any  manner  rele- 

part  did  exceed  those  given  by  him  to  vant  to,  any  decree  which  they  could  by 

the  bankrupts  for  the  same  tops,  and  any  possibility  obtain  at  the  hearing  of 

that  if  the  PlaintiffB  were  to  establish  this  cause." 

his  liability  to  a#Dunt  to  them  for  any  The  plaintiffs  excepted  to  the  answer 
excess  of  the  sum  received  over  those  for  not  setting  forth  the  names,  ad- 
allowed  by  him,  a  balance  would  be  dresses,  and  descriptions  of  the  persona 
payable  by  him  to  the  Plaintiffi.  to  whom  the  tops  furnished  to  the  De- 

Ho  refused  to  answer  the  interroga-  fendant  by  the  bankrupt  were  sold,  but 
tories  as  to  the  prices  for  which,  and  did  not  except  on  the  ground  of  the  re- 
the  names  and  addresses,  and  descrip-  fusal  to  set  forth  the  prices  realized, 
tlons  of  the  persons  to  whom,  he  sold  the  The  Vice-Chancellor  allowed  the  ex- 
tops,  and  his  reasons  for  such  refusal  ception,  and  the  Defendant  appealed, 
wore  stated  in  his  answer  as  follows : — 

"  The  discovery  sought  from  me  by  Mr.  DickifMon,  Q.C.,  and  Mr.  Rigby, 

the  interrogatories  filed  for  my  examina-  for  the  Appellant :  — 
tlon  as  to  the  prices  for  which,  and  the 

names  and  addresses  and  descriptions  The  agency  is  dearly  and  drcum- 
of  the  persons  to  whom,  the  tops  fur-  stantially  denied  by  the  Defendant,  and 
nishedto  me  by  the  said  Dolby  &  Ohap-  the  Plaintiffs  are  not  entitled  to  the 
man  were  sold  by  me,  would  not,  if  I  discovery  sought  until  the  agency  is 
were  to  answer  the  said  interrogatories  proved.  The  only  issue  to  be  tried  at 
fully  as  to  such  parts  thereof  as  I  have  the  hearing  is  that  of  agency  or  no 
hereinbefore  declined  to  answer,  in  any  agency.  If  agency  is  established  a  de- 
manner  tend  or  assist  to  make  out,  and  cree  to  account  would  be  a  matter  of 
Is  not  in  any  manner  relevant  to,  the  course,  and  the  Defendant  admits  that 

O  Page  167. 
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In  this  case  it  appears  to  me  that  the  Yice-Chancellor  is  sub- 
stantially right  It  is  important  to  adhere  to  the  rule  of  the 
*Court,  that  where  the  Defendant  cannot  protect  himself  [97 
jfrom  giving  discovery,  there  should  be  a  fall  discovery  of  any- 
thing which  is  reasonably  material  to  the  Plaintiff's  case  at  the 
hearing,  and  which  may  be  produced  without  any  overwhelm- 
ing amount  of  injury  to  the  Defendant*    Generally  speaking, 

in  that  case  a  balance  would  be  due  from  LoBD  Hathebley,  L.C. :  — 
him.    To  entitle  a  plaintiff  to  discovery 

he  most  show  that  it  is  material,  and  The  court  does  not,  when  discovery 
that  it  would  of  itself  assist  him  t6ward8  is  a  matter  of  indifference  to  the  De* 
a  decree.  It  is  not  enough  to  say,  as  fendant,  weigh  in  golden  scales  the 
was  said  below,  that  the  discovery  question  of  materiality  or  immateri- 
might  put  the  Plaintiff  in  the  way  of  ality ;  but  where  the  nature  of  the , 
getting  at  facts,  which  might  so  assist  discovery  required  is  such  that  the 
him.  To  give  a  schedule  of  names,  ad-  giving  of  it  may  be  prejudicial  to  the 
dresses,  and  descriptions  of  purchasers  Defendant,  the  Court  takes  into  con- 
would  not  of  itself  in  any  manner  sideration  the  special  circumstances  of 
assist  the  Plaintifb  in  getting  a  decree  the  case,  and  whilst,  on  the  one  hand, 
and  might  be  very  injurious  to  the  it  takes  care  that  the  Plaintiff  obtains 
Def  endimt.  aU  the  discovery  which  can  be  of  use  to 

[They  cited  Marquis  of  ^Donegal  v.  him,  on  the  other  it  is  bound  to  pro- 

Stewari  (8  Ves.  446),  De  La  Bue  v.  tect  the  Defendant  agidnst  undue  in- 

DUkinaon  (8  K.  &  J.,  88$),  and  referred  quisition  into  his  affidrs.    The  question 

to   Wigram  on  Discovery  (Pages  157,  of  materiality  must  be  tested  by  refer- 

168, 168,  and  169).]  ence  to  the  case  made  by  the  Plaintiffs 

pleadings,  and  to  what  will  be  in  issue 

Mr.   Qreen,  Q.C.,  and  Mr.  Ince,  for  at  the  hearing.    Here  the  question  to 

Plaintiffs,  cited  and  relied  upon  Howe  be  decided  is,  agency  or  no  agency.    If 

V.  M'Keman  (30  Beav.,  547),  and  argued  agency  is  proved,  the  Defendant  admits 

that  if  they  had  the  names  and  ad-  that  there  would  be  a  right  to  an  ac- 

dresses  of  purchasers  they  might,  by  count.    The  names  and  addresses  of  the 

inquiry  from  them,  or  by  inspection  of  purchasers,  even  if  fully  set  out,  would 

invoices  made  out  by  the  Defendant  to  not  in  any  manner  tend  to  prove  agency, 
them,  ascertain  that  he  actually  sold  as        The  interrogatory,  therefore.  Is  not 

agent  for  the  bankrupts,  and  thereby  material  to  the  issue  about  to  be  tried, 
establish  the  Plaintiffs  right  to  a  de-  and  the  exception  must  be  overruled 
cree,  and  that  they  might  in  like  man-    with  costs.  • 

ner  ascertain  prices   and   weights  at 

and  according  to  which  the  defendant    Sir  G.  M.  Giffard,  L. J.,  concurred, 
sold,  and  by  means  of  such  information 

make  out  such  a  case  of  fraud  as  would        Solicitors :    Messrs.    Ed/acurdB,  . 
entitle  them  to  open  the  accounts.  ton  &   Jaques;.  Messrs.     Johnso. 

[They  also  cited  Kay  v.  Hargrea/oea    WeoitheralU. 
(14L.  T.(N.S.),281).] 
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as  the  Lord  Chancellor,  if  I  may  ventnre  to  say  so,  well  expressed 
it,  the  Court  does  not  weigh  in  golden  scales  the  materiality  or 
immateriality  of  the  discovery  in  considering  whether  tbe  rule 
is  to  be  applied  —  that  he  who  discovers  at  all  must  discover 
fally ;  but,  as  he  goes  on  to  say,  there  are  cases  in  which  it  is 
important  that  the  Court  should  so  weigh  it,  namely,  cases  in 
which  the  discovery  is  such  as  the  Plaintiff,  though  fidling  at 
the  hearing,  may  afterwards  use  in  a  way  prejudicial  to  the  De- 
fendant In  such  cases  it  is  important  to  consider  whether  the 
discovery  is  material  for  the  purpose  of  enabling  the  Plaintiff 
to  establish  his  case  at  the  hearing,  or  material  only  for  the  sub- 
sequent purposes  of  the  suit,  in  case  the  Plaintiff  should  suc- 
ceed. I  am  not  at  all  disposed  to  grant  discovery  when  I  am 
satisfied  that  it  is  likely  to  be  injurious  to  the  Defendant,  and 
am  not  satisfied  that  there  is  any  real  prospect  of  its  being  of 
material  service  to  the  Plaintiff  at  the  hearing.    Upon  that 

B  ground  I  think  the  Vice-Chancellor's  order  in  this  case  should 
be  varied  by  not  compelling  the  Defendants  to  discover  the 
names  of  customers  nor  to  discover  the  prices  at  which  the  goods 
were  sold  to  them  or  bought  from  anybody  else.  Those  are 
matters  which  only  concern  the  Defendants'  trade,  and  a  disco- 
very of  which  cannot,  as  it  seems  to  me,  in  any  way  aid  the 
Plainti^  in  establishing  their  title  to  the  marks  in  question. 

As  to  the  other  points  to  which  attention  lias  been  drawn  by 
98]  *Mr.  Northy  I  am  not  disposed  to  vary  the  Vice-Chancel- 
lor's order.  In  some  cases  the  Defendants  uncover  part  of  a 
mark,  admitting  it  to  be  part  of  one  of  the  marks  claimed  by 
the  Plaintiffs.  I  think  that  in  such  a  case  the  Plaintiffa  are 
entitled  to  see  the  whole  of  the  mark,  for  the  combination  in 

'  which  that  pctrt  of  a  mark  occurs  may  have  a  bearing  upon  the 
question  of  infringement  or  non-infringement.  I  think  that  the 
Plaintiffi  also  have  a  right  to  see  what  directions  were  given  to 
the  Defendants  with  respect  to  those  marks.  That  may  have  a 
very  considerable  bearing,  if  not  immediately  on  the  relief,  cer- 
tainly iipon  the  costs  to  be  given  at  the  hearing.  Then  the 
Defendant  seeks  to  avoid  discovery  as  to  what  the  circumstances 
were  under  which  the  marks  were  pot  on  the  cloth.  I  cannot 
see  what  possible  harm  such  discovery  can  do  the  Defendants 
if  the  Plaintiffs  fail  at  the  hearing,  and  it  may  materially  help 
the  Plaintiffs ;  and  so  with  regard  to  what  the  marks  were  which 
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were  actually  put  on,  and  what  directions  were  given  as  to  that. 
Then  as  to  the  names  of  the  people  to  whom  the  goods  were 
sent^t  does  seem  to  me  that  there  can  be  no  harm  in  the  De- 
fendant showing  the  names  of  the  places  in  Portiigal  (he  admits 
they  all  went  there)  to  which  the  goods  were  sent  It  is  not 
like  the  case  of  a  trade  secret  of  any  kind.  That  being  so,  it 
appears  to  me  that  our  order  should  be  to  this  effect : — 

Direct  that,  notwithstanding  the  order  of  the  District  Regis- 
trar of  the  22d  of  August,  1870,  and  the  Vice-Chancellor's  two 
orders  of  the  15th  of  April,  1871,  the  Defendants  are  not  to  be 
required  to  unseal  any  portion  of  any  document  containing  the 
names  or  the  initial  letters  of  the  names  of  purchasers  or  cus- 
tomers, or  the  names  of  any  persons  to  or  from  whom  any  let- 
ters produced  were  written  or  received  (other  than  letters 
written  to  or  by  Arsenio  Pinio  Leiie  (*),  or  the  addresses  by  post 
(other  than  the  names  of  towns)  of  such  customers,  purchasers, 
or  persons,  or  any  prices.  And  that  with  respect  to  any  por- 
tions of  books  or  letters  or  copies  of  letters  which  contain  any 
description  of  the  stamp  or  mark  to  be  placed,  or  which  had 
been  placed,  on  the  goods  referred  to  in  such  books  or  letters, 
or  copies  of  letters,  the  discovery  by  the  '^'Defendants  is  to  [99 
be  limited  to  such  stamps  or  marks  (other  than  the  names  of 
any  customers  or  purchasers  stamped  or  to  be  stamped  on  those 
^oods)  as  may  be  referred  to  in  any  parts  of  letters,  or  copies 
of  letters,  or  in  any  parts  of  such  books,  which  have  been  or 
may  be  uncovered.  And  such  discovery  as  the  Defendants 
have  to  make  undeMie  said  orders,  having  regard  to  this  order, 
iB  ^  be  made  within  seven  days  from  the  date  hereof. 

8iB  G.  Mellish,  L.J.,  concurred. 

Solicitors :  Messrs.  &fe,  Shijpman,  ^  Seddon,  Manchesier ;  J. 
EUioi  FoXy  Agent  for  Messrs.  JEkxrlCy  Son^  Orfordy  ^  Co.,  Mcrn^ 
cheater. 

Q)  A  former  partner  of  the  Defendants. 
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Law  Reports,  7  Chancery  Appeals,  104. 

[1870  E.  21.] 
8etHng  aside  Deed  —  Trustee — Preew/re, 

A  testator  by  his  will  desired  his  trustees  to  give  ap  his  farm  to  his  nephew, 
the  Plaintiff,  ii  the  landlord  wonld  accept  him  as  tenant ;  and  in  that  case  he 
bequeathed  to  him  the  farming  stock.  He  also  gave  some  real  property  to  the 
Plaintiff,  and  gave  legacies  and  annuities  to  the  Plaintiff's  father,  mother,  and 
sisters,  and  other  persons,  including  the  trustees.  One  of  the  trustees  of  the  will 
was  steward  to  the  landlord.  There  were  hardly  any  assets  to  pay  the  legacies 
and  annuities  if  the  Plaintiff  took  the  farming  stock,  upon  which  the  trustees 
represented  the  case  to  the  landlord,  who  left  it  to  their  decision  whether  the 
Plaintiff  should  be  accepted  as  tenant.  They  accordingly  refused  to  let  him  be 
accepted,  unless  he  executed  a  deed  making  over  the  devised  real  estate  to  pay 
the  legacies  and  annuities : — 

HM  (affirming  the  decision  of  the  Master  of  the  Rolls),  that  it  was  a  breach  of 
trust  on  the  part  of  the  trustees  to  endeavor  to  induce  the  landlord  to  refuse  his 
consent  to  the  Plaintiff  having  the  tenancy,  which  the  testator  had  by  his  will 
expressed  his  wish  for  him  to  have ;  and  that  the  deed,  having  been  obtained  by 
means  of  that  breach  of  trust,  must  be  set  aside ;  and  that  the  trustees,  having 
made  the  suit  necessary,  and  hostilely  contested  the  Plaintiff's  right  to  relief, 
must  pay  the  costs  of  the  suit. 

This  was  an  appeal  by  the  Defendants,  the  trustees  of  the 
will  of  Francis  EUis^  from  a  decree  of  the  Master  of  the  RoUb. 

By  will,  dated  the  7th  of  June,  1866,  the  testator  appointed 
JSarker  and  Godfrey  his  trustees,  and  gave  ^em  each  a  legacy 
of  £100.  He  gave  his  r^al  estate  to  his  nephew,  the  Plaintiff, 
in  fee.  He  bequeathed  to  the  superintendent  in  his  shop  a  life 
annuity  of  £30,  and  to  his  housekeeper  a  legacy  of  £100,  and 
to  another  person  a  life  annuity  of  £20,  and  gave  several  small 
105]  legacies  to  *different  persons.  He  then  gave  to  the  Plaint- 
iff's father  a  life  annuity  of  £100,  and  to  the  Plaintiff's  mother, 
if  she  survived  her  husband,  a  life  annuity  of  £50.  Then,  after 
reciting  that  he  was  tenant  from  year  to  year  of  a  form  at  FUx- 
borough^  under  Sir  Robert  Sheffield^  he  declared  it  to  be  his  wish 
and  desire,  and  he  authorized  his  trustees,  to  give  up  the  te- 
nancy in  favor  of  the  Plaintiff,  if  the  landlord  would  accept  him 
as  tenant;  and  if  he  should  be  accepted  as  tenant,  but  not 
otherwise,  the  testator  bequeathed  to  him  the  farming  stock 
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and  implements  of  husbandry  upon  the  farm.  He  then  gave  his 
personal  ^estate  to  Barker  and  Oodfrey  upon  trust  to  convert  it, 
and  in  the  first  place  pay  thereout  his  just  debts,  and  funeral 
and  testamentary  expenses  and  legacies,  and  then  invest  suffi* 
cient  funds  for  the  payment  of  the  annuities;  and,  subject 
thereto,  invest  £3500  upon  the  trusts  therein  mentioned  for  the 
benefit  of  the  Plaintiff's  seven  sisters  afld  their  respective  child- 
ren ;  and  he  bequeathed  the  residue  to  the  Plaintiff. 

The  testator  died  in  December,  1865.  At  the  time  of  his 
death  the  title-deeds  of  most  of  the  estate  devised  to  the  Plaint- 
iff were  deposited  with  the  testator's  bankers  as  security  for 
£2000.  On  investigating  the  state  of  the  assets  it  was  found 
that  if,  after  this  debt  was  paid  off,  the  Plaintiff  took  the  farm- 
ing stock,  there  would  be  hardly  anything  left  to  pay  legacies, 
including  the  £8500. 

JBarkeTy  one  of  the  trustees  of  the  will,  was  also  Sir  R.  Shef- 
JieJ/Ts  agent.  The  trustees  took  the  advice  of  counsel  as  to  the 
effect  of  the  will,  and  as  to  obtaining  some  concession  from  the 
Plaintiff.  Counsel  advised  that,  according  to  Stone  v.  Barker  (*), 
Smith  V.  Smith  (■),  and  Mio  v.  Tatham  (*),  the  Plaintiff  was  enti- 
tled to  have  the  devised  estate  exonerated  out  of  the  personalty, 
and  warned  the  trustees  against  exerting  any  pressure  upon  the 
Plaintiff  to  make  him  give  up  his  rights. 

Barker,  however,  represented  the  matter  to  Sir  B.  Sheffield^ 
and  informed  him  that  the  testator  had  purported  to  make  pro- 
vision for  the  Plaintiff's  father  and  mother,  and  their  jfemily ; 
that  there  was  not  money  for  the  purpose ;  that  if  the  Plaintiff 
was  accepted  tenant,  almost  everything  would  go  to  him,  but 
that  if  he  was  not  accepted  afr  tenant,  the  stock,  crops,  and  te- 
nant's rights  would  go  among  his  fikther,  mother,  and  sisters. 
Sir  Robert  thereupon  said,  *that  unless  the  Plaintiff  acted  [106 
rightly  and  honorably  in  the  matter  he  would  not  accept  him 
as  tenant  Barker  then,  in  March,  1866,  wrote  to  the  Plaintiff 
as  follows :  — 

"  Mr.  Godfrey  and  myself  intend  to  come  over  to-morrow  to 
talk  over  what  has  been  mentioned  to  you  before,  and  to  come 
to  some  conclusion  thereon.  Our  proposal  will  be  this — to 
offer  to  put  you  into  full  possession  of  the  FUxborough  farm  just 
as  it  stands  at  priesent,  together  with  £200  put  in  the  bank  for 

O  1  Dr.  &  Sm.,  213.  O  8  Giff.,  268.  0  D.  J.  &  S.,  448. 
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you,  if  you  will  give  up  your  right  to  the  property  at  Brigg  and 
Ferry.  I  mentioned  the  affair  to  Sir  jRoberi^  and  he  states  that 
he  will  do  what  the  trustees  think  right  I  have  put  it  in  writ- 
ing, in  order  that  you  may  have  the  opportunity  of  making  up 
your  mind  before  we  come.  I  am  satisfied  that  all  depends 
upon  what  you  will  do,  as  if  the  land  be  kept  a  break-up  at 
Flixboraagh  will  be  sure*to  follow,  which  I  should  be  very  sorry 
for.  I  don't  know  that  there  is  any  necessity  to  state  anything 
more  at  present.'' 

On  the  following  day  Barker  and  Godfrey  called  on  the  Plaint- 
iff, and  he  assented  to  their  terms,  and  accordingly,  by  a  deed 
of  the  13th  of  March,  1866,  the  Plaintiff  conveyed  the  real  es- 
tate to  Barker  and  Godfrey^  upon  trust  to  sell  and  to  hold  the 
proceeds  upon  the  trusts  declared  by  the  testator's  will  concern- 
ing his  personal  estate,  after  payment  of  his  debts  and  funeral 
and  testamentary  expenses.  The  Plaintiff  had  no  iudependent 
advice  as  to  this  deed. 

The  Plaintiff  was  thereupon  accepted  as  tenant,  and  the  £200 
was  placed  to  his  credit  at  the  bank,'and  the  stock,  implements 
of  husbandry,  and  crops  were  delivered  to  him. 

By  a  furlier  deed  of  the  6th  of  June,  1867,  to  which  the 
plaintiff  and  his  father,  mother,  and  sisters  were  parties,  it  was 
agreed  that  the  legacies  and  annuities  to  strangers  in  blood 
should  be  paid  in  full,  and  that  the  Plaintiff,  his  father,  mother, 
and  sisters,  would  accept,  in  full  satisfaction  of  their  demands, 
the  balance  which  would  remain  in  the  hands  of  Barker  and 
Godfrey  after  making  such  payment.  The  Plaintiff  at  the  same 
time  signed  a  memorandum,  agreeing  that  he  would  make 
up  the  amount  of  the  loss  sustauied  by  his  father,  mother,  sis- 
ters, and  nephews  and  nieces,  before  receiving  anything  from 
the  residue.  The  trustees  acted  upon  the  above  arrangement, 
and  retained  their  own  legacies. 

In  March,  1870,  the  Plaintiff  filed  his  bill  to  set  aside  the 
107]  deeds,  *as  executed  by  him  in  ignorance  of  his  rights,  and 
under  pressure  from  the  trustees.  The  Master  of  the  Rolls,  on 
the  2l8t  of  June,  1871,  made  a  decree  declaring  that  the  deeds 
were  obtained  by  the  trustees  by  coercion,  and  ought  to  be  set 
aside,  and  ordering  "  that  the  same  be  set  aside  accordingly,  so 
far  as  all  future  transactions  thereunder  are  concerned."  It 
was  declared  that  Barker  and  Godfrey  ought  to  refund  their 
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legacies  of  £100  each,  so  £Btr  as  they  had  been  retamed  by  them 
in  excess  of  what  they  ought  to  have  received  if  snch  deeds  had 
not  been  executed.  The  Plaintiff  was  directed  to  pay  the  costs 
of  the  Defendants  other  than  Barker  and  GMfrey,  and  add  them 
to  his  own,  and  Barker  and  Godfrey  were  ordered  to  pay  the 
whole. 

The  SoUcUar^Qeneral  (Mr.  Jessd,  Q.C,),  Mr.  Fry,  Q.C.,  and 
Mr.  BedweUj  for  the  Appellants,  contended  that  the  arrangement 
was  a  reasonable  fiunily  arrangement,  which  put  matters  on  the 
footing  on  which  they  would  have  stood  if  the  Act  80  &  81  Vict. 
c.  69  had  been  passed  a  few  years  earlier,  and  that  its  having 
been  brought  about  by  pressure  was  not,  according  to  the 
principles  applicable  to  such  arrangements,  a  ground  for  setting 
it  aside,  as  the  trustees  had  not  promoted  it  for  the  purpose  of 
securing  an  advantage  to  themselves.  They  referred  to  Hoghton 
V.  HogUon  (*),  WycherUy  v.  Wycherley  (■),  Westby  v.  Westby  (*). 

Sir  It.  BagffaUay,  Q.C.,  aqd  Mr.  Macnaghteny  for  the  Plaintiff; 
and  Mr.  CoUmcmj  for  other  Respondents,  were  not  called  upon. 

Sib  W.  M.  Jambs,  L. J. : — 

I  am  of  opinion  that  the  decree  of  the  Master  of  the  Bolls  in 
this  case  is  quite  right,  both  as  regards  the  relief  granted  and 
the  costs.  The  testator,  by  his  will,  the  meaning  of  which  is 
beyond  all  reasonable  doubt,  appointed  two  trustees,  one  of  whom 
was  the  steward  of  the  testator's  landlord.  By  his  will,  the 
testator  shows  a  clear  intention  that  his  nephew,  the  Plaintiff, 
should  have  the  testator's  &rm  given  up  to  him,  and  should  be 
continued  as  tenant  if  the  landlord  would  accept  him,  and  in 
that  event  the  testator  bequeaths  to  him  the  stock  on  the  farm. 
The  testator  also  gives  him  two  freehold  properties.  On  in- 
vestigatiftg  the  state  of  the  ^assets,  it  was  found  that  there  [108 
was  not  enough  to  pay  the  legacies  and  annuities,  including 
those  to  the  testator's  father,  mother,  and  sisters.  The  trustees 
thereupon  came  to  the  conclusion  that  the  will  was  made  by 
the  testator  in  ignorance,  not  of  the  decision  in  Mio  v.  Tatham  (*), 
but  of  the  amount  of  his  assets.     They  honestly  believed  that 

( »)  15  Beav.,  278.  O  2  D.  &  War.,  602. 

O  2  Eden,  174, 177.  (*)  3  D.  J.  &  S.,  443 
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he  made  it  under  a  mistake.  Still  they  were  the  trustees  of 
that  will,  and  their  duty  was  to  carry  its  trusts  into  effect  im- 
partially ;  they  had  no  right  to  use  the  power  given  to  them  by 
their  position  as  trustees,  or  any  other  power  which  they  had, 
as  a  means  of  making  a  new  will  for  the  testator ;  for  that  is 
what  their  proceedings  come  to.  They,  however,  thought  it 
morally  right  to  extort  a  concession  from  the  Plaintiff.  They 
consulted  counsel,  who  gave  them  a  cautious  opinion,  saying 
that  they  might  properly  represent  the  case  to  the  Plaintiff  to 
induce  him  to  make  some  concession ;  but  emphatically  warning 
them  against  exerting  any  pressure.  ^Notwithstanding  this  they 
went  to  the  landlord  —  tiiey  say  they  only  told  him  the  state  of 
things,  and  that  may  be  so,  still  the  fact  remains  that  they, 
being  trustees,  went  to  the  landlord  —  for  the  purpose  of  obtain- 
ing the  power  of  holding  out  the  threat  contained  in  the  letter 
addressed  to  the  Plaintiff  in  March,  1866.  ,  It  was  a  breach  of 
duty  on  the  part  of  the  trustees  to  endeavor  to  induce  the 
landlord  to  refuse  his  consent  on  any  grounds  to  what  the  testa- 
tor showed  by  his  will  that  he  wished  and  intended.  Then  they 
use  the  power  thus  obtained  from  the  landlord  by  saying, "  If 
you  do  not  sign  this  deed  "  (a  deed,  it  must  be  observed,  going 
much  further  than  what  they  had  told  the  landlord),  "  we  will 
break  up  your  farm."  To  my  mind,  this  was  as  clear  a  breach 
of  trust  as  I  have  ever  seen.  Then,  as  to  the  defence  that  the 
trustees  acted  under  the  notion  that  they  were  doing  what  was 
morally  right,  they  might  have  simply  submitted  the  point  to 
the  Court,  instead  of  which  they  have  fought  out  the  case,  and 
involved  the  Plaintiff  in  a  very  expensive  and  hostile  litigation* 
Having  done  this,  they,  like  any  other  unsuccessful  litigant, 
must  indemnify  the  successful  one  against  the  costs. 

Sir  G.  Mbllish,  L.J.,  concurred. 

Solicitors :  Messrs.  jB.  Lambert  ^  Son  ;  Messrs.  Scott  ^  Co. 
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In  re  Walker,  a  Lunatic.  [120 

[7  Chanoeiy  Appeals,  120.] 
Premm^ptiUm  of  Death--  Legatee--  StaiuU  iff  I^^ 

A  testator  gave  a  legacy  to  be  equally  divided,  within  twelve  monthst 
between  the  diildren  of  W.  P,  who  shonld  be  living  at  his,  the  testator's* 
death,  such  sum  to  be  raised  out  of  the  property  thereinafter  given  to  his 
execatrix  for  life.  He  then  gave  to  his  execatrix  certain  real  and  personal 
estate  for  her  life,  and  after  her  death  to  the  children  of  W.  P.  living  at  hiB» 
the  testator's,  death.  At  the  testator's  death  in  January,  1847,  there  were  four 
children  of  W.  P,  living,  but  another,  /.  T.  P.,  had  not  been  heard  of  since 
February,  1845,  and  nothing  ever  was  heard  of  him  afterwards.  The  executrix 
I>aid  to  the  four  children,  who  were  known  to  be  living,  four  fifth  shares  of  the 
legacy,  but  did  not  raise  the  remaining  fifth.  In  1861  she  became  lunatic,  and 
in  1852  the  funds,  to  the  income  of  which  she  was  entitled  for  life,  were  trans- 
ferred to  the  credit  of  the  lunacy*to  the  account  of  *the  lunatic  and  the  [121 
children  of  W.  P.,  and  the  income  was  ordered  to  be  applied  for  her  benefit. 
In  1871  the  four  surviving  children  of  W,  P.  and  the  administrator  of  J,  T.  P. 
petitioned  that  the  remaining  fifth  share  of  the  legacy,  with  interest,  might  be 
paid  to  the  four  children,  or,  if  not,  then  to  the  administrator  of  J.  T,  P. : — 

Hdd,  that,  there  being  no  proof  that  J.  T,  P.  survived  the  testator,  the  share 
must  be  paid  to  the  four  children  who  were  known  to  have  survived  him ;  that 
the  manner  in  which  the  Court  had  dealt  with  the  fund  took  the  case  out  of  the 
statute  as  to  the  principal,  but  that  only  six  years'  arrears  of  interest  should  be 
given. 

Joseph  Tyndall  Pitt,  by  will  dated  the  4th  of  October, 
1846,  bequeathed  to  the  children  of  his  deceased  brother,  William 
Pitt  J  who  should  be  living  at  his,  the  testator's,  decease,  £1000, 
to  be  divided  among  them,  share  and  share  alike  ;  ,and  he  di- 
rected his  executrix  to  raise  it  out  of  the  property  thereinafter 
given  to  her  for  life.  He  then  gave  property,  amounting  to 
several  thousands  of  pounds,  to  Martha  Walker  for  life,  and  after 
her  death  to  the  children  of  WiUiam  Pitt  who  should  b^  living 
at  his,  the  testator's,  decease,  share  and  share  alike,  and  ap- 
pointed Martha  Walker  his  executrix. 

The  testator  died  on  the  24th  of  January,  1847.     William  Pitt 

had  five  children,  one  of  whom,  Joseph  Tjfndall  Pitt  the  younger, 

was  born  in  Canada  in  1807.    J.  T.  Pitt  the  younger,  when 

grown  up,  worked  at  the  lumbering  trade  in  Canada,  for  some 

years,  during  which  time  he  visited  his  father  and  his  brother 

and  sisters  occasionally.    From  June,  1884,  t\\l  1845,  he  wan- 
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dered  about  the  United  States,  during  which  period  he  wrote  to 
some  one  or  other  of  his  fitther,  brother,  and  sisters,  about 
every  eighteen  months.  The  last  of  his  letters  was  written  from 
jNew  York  on  the  17th  of  February,  1846,  and  was  received  in  due 
course  of  post  by  his  sister,  to  whom  it  was  addressed.  He  was  on 
the  best  of  terms  with  his  relatives,  but  none  of  them  after  this 
ever  received  any  tidings  of  him,  though  inquiries  were  made 
imd  advertisements  issued. 

In  1848  Martha  Walker  divided  four-fiflhs  of  the  £1000  among 
the  four  children  of  William  Pitt  who  were  known  to  have  sur- 
vived the  testator ;  but  as  nothing  was  known  about  Joseph 
TyndaU  Pitt  the  younger,  she  did  not  raise  the  remaining  fifth. 
In  1851  she  was  found  lunatic  by  inquisition,  and  by  an  order 
made  in  1852  the  funds  bequeathed  to  her  for  life,  and  out  of 
122]  which  the  remaining  *fiflh  of  the  £1000  was  taiseable, 
were  transferred  into  the  lunacy  to  "  The  account  of  Martha 
Walker  and  the  children  of  WiUiam  Pitt;^^  and  it  was  ordered 
that  the  dividends  should  be  applied  in  part  discharge  of  the 
jEtUowance  which  had  been  ordered  for  the  lunatic's  mainte^ 
nance. 

The  present  Petition  was  presented  by  the  three  surviving 
children  of  WHUam  PiU,  by  the  representatives  of  another  who 
had  died  since  the  death  of  the  testator,  and  by  the  administra- 
tor of  Joseph  TyndaU  Pitt  the  younger,  praying  for  an  account 
of  what  "was  due  for  principal  and  interest  in  respect  of  the  un- 
paid part  of  the  £1000 ;  that  the  principal  might  be  raised  out 
of  the  funds  given  to  Martha  Walker  for  life,  and  the  interest 
out  of  a  fund  to  which  she  was  absolutely  entitled ;  and  that 
the  principal  and  interest  might  be  divided  between  the  three 
surviving  children  and  the  representatives  of  the  one  who  had 
lately  died ;  or  if  the  Court  did  not  think  it  right  to  make  an 
order  to  that  effect,  then  that  they  might  be  paid  to  the  ad- 
ministrator of  Joseph  TyndaU  Pitt  the  younger. 

Mr.  Fry  J  Q.C.,  and  Mr.  BardsioeU^  for  the  Petitioners. 

'  Mr.  Dickinson^  Q.C.,  and  Mr.  Methold,  for  the  solicitor  to  the 
suitors'  ftmd : — 

The  Petitioners  must  affirmatively  prove  their  title  to  this 
share,  which  they  have  not  done,  there  being  no  evidence 
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"whether  •/.  T.  Pitt  survived  the  testator  or  not :  In  rt  Lewes^ 
Trusts  (*) ;  Underwood  v.  Wing  (*).  But  if  the  title  is  proved 
sufficiently,  it  is  barred  by  the  Statute  of  Lirnitatians^  the  lunatic 
having  enjoyed  the  income  of  the  fund  ever  since  1862. 

Mr.  MUlaVj  for  the  next  of  Jdd. 

SiB-W.  M.  Jambs,  L.J. : — 

I  think  it  is  clear  that  the  unpaid  fifth  share  of  the  legacy  ought 
to  be  divided  among  such  of  the  four  children  of  WtUiam  ^Uy 
who  are  known  to  have  survived  the  testator,  as  are  living,  and 
the  representatives  of  the  one  of  those  four  children  who  has 
since  died.  There  is  no  doubt  that  those  four  children  were 
included  in  *the  class  of  children  of  WHUomi  Pitt  living  at  [123 
the  testator's  death. .  There  is  a  doubt  whether  William  PitVs 
fifth  child  was  not  included,  but  no  evidence  has  been  adduced, 
nor  apparently  can  be  obtained,  to  show  that  he  was  living  at 
the  testator's  death,  and  so  included  in  the  class ;  and  it  lies 
upon  those  claiming  under  him  to  show  that  he  was  included. 
As  to  the  defence  founded  on  the  Statute  of  LvmitationSy  the 
answer,  so  far  as  relates  to  the  principal,  is,  that  the  Court,  act^ 
ing  on  behalf  of  the  lunatic,  invested  the  fund  to  an  account, 
the  title  of  which  showed  that  the  children  of  William  Pitt  had 
an  interest  in  it.  As  regards  the  income,  however,  I  think  that 
the  defence  must  prevail,  and  that  the  Petitioners  can  only 
claim  interest  for  six  years.  The  Petitioners  must  bear  their 
own  costs ;  the  costs  of  the  Bespondents  must  come  out  of  the 
residue  of  the  trust  fund  after  paying  to  the  Petitioners  their 
share  of  the  legacy ;  and  the  interest  must  come  out  of  the  ftmds 
to  which  the  lunatic  is  absolutely  entitled. 

Sib  G.  Mbllish,  L.J.,  concurred. 

Solicitors :  Messrs.  BurUm^  Yeaies,  ^  Hart ;  Messrs.  Johnscn 
^  Master. 

(I)  Law  Bep.,  6  Ch.,  866.  O  4  D.  M.  &  G.,  638 ;  8  H.  L.  C,  188. 

Ab  to  presumption  of  death  see  Ne-  Law  Times,  XJ.  S.  Courts,  Rep.  908, 
peau  y.  Knight,  2Mees.  &  Welsh.,  894;  Burr  v.  Sims,  4  Wharton,  160 ;  Brad- 
Lewis's  Trust,  11  Eq..  286 ;  L,  R.  6  Ch.  ley  v.  Bradley,  4  Wharton,  178. 
App.,  866 ;  Montgomery  v.  Bevans,  4  Am, 
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Pabhall  V.  Farhall. 

[Law  ReportB,  7  Chancery  Appeals,  128.] 

[1867,  F.  9.] 

Ored/UoT — jl({m<nM0nitK»n^Z<Nmto  jBmou^ot. 

The  executrix  of  a  testator  kept  an  execntorshlp  account  with  a  bank,  and  hay- 
ing a  power,  under  the  will,  to  mortgage  the  real  estate  in  aid  of  the  i>enKxnalt7, 
she  deposited  with  the  bank  the  title-deeds  of  part  of  the  testator's  real  estate  as 
security  for  the  balance.  The  account  was  considerably  overdrawn  by  the  exe- 
cutrix, and  the  moneys  to  a  great  extent  misapplied,  but  without  the  bank  hav- 
ing notice  of  the  misapplication.  The  security  having  proved  insufficient  to  pay 
the  balance,  the  bank  applied  to  prove  as  creditors  against  the  testator's  estate 
for  the  difference : — 

^<9^<2  (reversing  the  decision  of  Biicon,  V.C.),  that  they  were  not  entitled  to  prove ; 
for  that  a  person  cannot,  by  contract  with  an  executor,  acquire  a  right  to  prove 
as  a  creditor  against  the  estate,  though  the  executor  has  power  to  give  him  a  lien 
on  specific  assets. 

This  was  an  appeal  from  a  decision  of  Vice-Chancellor  Ba4xn 
on  an  adjourned  summons  allowing  a  proof  by  the  I/mdon  cmd 
Camty  Banking  Company. 

124]  *The  testator  was  a  customer  of  the  London  and  Onmhf 
Bank,  and  at  his  death,  in  December,  1871,  was  indebted  to 
them,  on  an  overdrawn  account,  to  the  amount  of  £732,  for 
which  they  held  the  title-deeds  of  part  of  his  estates.  His 
widow  was  his  executrix,  and  as  such  had,  by  his  will,  a  power 
to  charge  his  real  estate  in  aid  of  his  personal  estate.  After 
the  testator's  death  she  kept  an  account  with  the  bank,  headed 
"  Bichard  FarhalTs  Executors'  Account;"  and  the  cheques 
which  she  drew  on  it  were  signed  by  her  "  Mary  Farhall^  for 
Executors  of  Bichard  Farhall.'^  This  account  being  overdrawn, 
Mrs.  Farhall  deposited  the  deeds  of  another  part  of  the  testa- 
tor's estates  as  a  security.  The  result  was,  that  beside  the  £732 
due  from  the  testator  at  his  death,  the  sum  of  £1861  145  IQd. 
became  due  to  them  on  this  later  account  A  decree  for  ad- 
ministration of  the  estate  having  been  made  in  this  suit,  the 
bank  claimed  to  prove  for  these  sums,  and  Hy  consent  the  es- 
tates, the  title-deeds  of  which  had  been  denosited,  were  ordered 
to  be  sold  without  prejudice  to  any  question.    On  the  23d  of 
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January,  1869,  the  claim  of  the  bank  to  rank  as  incumbrancers 
on  the  proceeds  of  the  sale  was  allowed  by  Vice-Chancellor 
James  (^).  After  this  the  sales  were  completed,  and  the  result 
was,  that  of  the  £1861  14«.  lOd  a  balance  of  £987  remained 
unpaid,  for  which  the  bank  claimed  to  prove. 

It  appeared,  from  Mrs.  FarhcUPs  own  afEidavit,  that,  to  a  great 
extent,  the  moneys  drawn  out  of  the  bank  had  been  improperly 
applied ;  but  it  was  not  alleged  that  the  bank  had  any  notice  of 
their  not  being  required  and  applied  for  proper  purposes. 

Vice-Chancellor  Bocoh  having  allowed  the  claim  (^),  the 
Plaintiff  appealed. 

Mr.  JPVy,  Q.C.,  and  Mr.  Ince^  for  the  Appellant : — 

An  executor  or  administrator  can  pledge  the  assets,  which  is 
only  a  way  of  realizing  them.  But  there  is  no  autiiority  for 
saying  that  he  can  pledge  the  credit  of  the  estate  generally,  so 
fis  to  make  the  person  with  whom  he  contracts  a  creditor  of  the  es- 
tate. The  two  cases  of  Secar  v.  Atkinscn  (■),  and  Bose  v.  Bowler  (*), 
are  reconciled  and  explained  in  Powell  v.  Qraham  (*).  The  au- 
thorities, '''as  summed  up  in  Williams  on  Executors  (^),  [125 
support  our  contention,  and  Ashby  v.  Ashln/  (^)  does  not  oppose 
it 

Mr.  Kajfy  Q.C.,  and  Mr.  Wallery  in  support  of  the  order : — 

If  this  account  had  been  in  credit,  the  balance  would  have 
belonged  to  the  testator's  estate,  and  the  bank,  to  their  own  loss, 
must  have  treated  the  account  as  an  executorship  account,  and 
could  not  have  set  off  the  private  debt  of  the  executrix  against 
it :  JBhc  parte  Kmgston  (•).  The  executrix,  it  is  admitted,  might 
have  mortgaged  to  its  utmost  value  every  chattel  forming  part 
of  the  testator's  estate,  and,  under  this  will,  might  have  mort- 
gaged the  really  to  any  extent.  Why,  then,  might  she  not 
create  a  general  debt  which  wou|^d  be  less  disadvantageous  to 
the  other  creditors  than  the  charges  which  she  confessedly  had 
power  to  make  ?  The  authorities  referred  to  against  us  decide 
no  more  than  this,  that  the  judgment  is  to  be  de  bonis  propriiSj 

(»)  Law  Rep.,  7  Eq.,«86.  O  7  Taunt.,  681. 

O  Itid.  12  Eq.,  98.  (•)  6th  Ed.,  p.  1605 ;  6tli  Ed.,  p.  1686-8. 

O  1  H.  Bl.,  102.  O  7  B.  &  C,  444. 

O  ttid.,  108.  O  Law  Rep.  Q  Qx.,  032. 
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there  being  enough  to  charge  the  executor  personally.  Hayms 
V.  Forshaw  (*)  decides  the  present  point  in  our  fevor.  At  the 
worst,  we  are  entitled  to  stand  in  the  place  of  any  creditors  who 
have  been  paid  with  this  money. 

Sir  W.  M.  James,  L.  J. : — 

In  this  case  it  seems  to  me  quite  clear  that  there  was  no  legal 
debt  due  from  the  estate  to  the  bank.  The  executrix  borrows 
money  as  executrix,  says  that  she  is  executrix,  and  the  bank 
debit  her  as  executrix.  To  say  that  this  charges  the  estate 
would  give  executors  power  to  create  debts  to  an  unlimited 
extent.  The  executor  has  the  power  to  realize  the  personal 
estate  and  to  pledge  specific  assets,  which  is  one  mode  of  realiz- 
ing them.  Here  the  executor  has  also  power  to  pledge  the 
realty ;  and  I  have  myself,  by  a  former  order,  given  the  bankers 
the  full  benefit  of  the  charge  they  had  on  part  of  the  real  estate, 
and  held  them  not  answerable  for  any  devastavit  the  executrix; 
committed  as  to  the  moneys  raised  by  that  mortgage.  But  to 
say  that  the  executrix  can,  by  borrowing  money,  enable  the 
person  who  has  lent  it  to  stand  as  a  creditor  upon  the  estate,  is 
126]  ^  position  supported  by  no  authority  *and  no  principle. 
The  contract  is  with  the  executrix;  there  is  no  loan  to  the 
estate ;  there  is  no  credit  given  to  the  estate ;  the  credit  is  given 
only  to  the  person  who  borrows,  though  the  money  may  be 
borrowed  for  the  purposes  of  the  estate. 

It  was  urged  for  the  Respondents  that  they  were,  at  all  events, 
creditors  to  the  extent  to  which  the  nloney  was  applied  in  pay- 
ment of  debts,  and  we  were  referred  to  Haynea  v.  Ihrshaw  (*). 
But  when  that  case  is  fully  considered,  looking  at  the  whole  of 
it,  and  not  merely  at  a  passage  picked  out  here  and  there,  it 
only  decides  that  an  executor  paying  money  for  the  estate  is 
entitled  to  have  credit  for  it,  and,  if  necessary,  to  stand  in  the 
place  of  the  person  to  whom  he  has  paid  it ;  and  the  learned 
Judge  goes  on  to  say,  that  perhaps  anybody  else  who  has  paid 
money  on  behalf  of  the  estate  may  be  able  to  stand  in  the  place 
of  the  creditor  who  has  been  paid.  I  can  easily  conceive  many 
cases  in  which  this  would  be  just  and  equitable;  but  there  is 
nothing  in  that  case  to  support  the  contentfon  that,  if  a  man 
lends  money  to  an  executor,  who  says  ^^  I  am  going  to  pay  debts 

O  11  Haze,  98, 104. 
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with  it/'  and  the  debts  are  not  paid,  the  lender  is  to  stand  in 
the  same  place  as  if  the  debts  iiad  been  paid  with  the  money. 
The  bankers,  no  doubt,  took  it  for  granted  that  the  executrix 
was  going  to  apply  the  whole  of  the  money  which  she  borrowed 
fi'om  them  for  the  purposes  of  the  estate ;  but  she  did  not  do 
60 ;  and  I  am  of  opinion  therefore  that  their  clfdm  fails. 

Sib  G.  Melush,  L.  J. : — 

I  am  of  the  same  opinion.  It  appears  to  me  to  be  settled  law 
that,  upon  a  contract  of  borrowing  made  by  an  executor  after 
the  death  of  the  testator,  the  executor  is  only  liable  personally, 
and  cannot  be  sued  as  executor  so  as  to  get  execution  against- 
the  assets  of  the  testator.  The  authorities  on  the  subject  are 
rammed  up  by  Mr.  Justice  WiUiams  (*) :  "  It  seems  to  have  been 
onoe  considered  that  wherever  an  action  was  brought  against 
an  executor  or  administrator,  on  promises  said  to  have  been 
made  by  him  after  the  death  of  the  testator  or  intestate,  he  was 
chargeable  in  his  own  right,  and  not  in  his  representative  capa- 
city. The  more  modem  authorities  have^  however,  established 
*that  in  several  instances  the  executor  may  be  sued  as  ex-  [127 
6Nitor  on  a  promise  made  by  him  as  executor,  and  that  a  de- 
claration founded  on  such  &  promise  will  charge  the  Defendant 
no  further  than  a  declaration  on  a  promise  of  the  testator." 
But  if  we  look  through  the  different  cases  which  follow  that 
statement,  it  will  be  found  that  in  every  one  the  consideration 
for  the  promise  of  the  executor  was  a  contract  or  transaction ' 
with  the  testator.  In  Dowse  v.  Coze  (*)  "  the  declaration  stated 
that  a  cause  depending  in  Chancery,  in  which  T^muis  Biddle 
was  a  parly,  was  referred  to  arbitration,  and  that  it  was  one  of 
the  terms  of  submii^sion  that  in  case  either  of  the  parties  should  , 
die,  the  death  was  not  to  abate  the  reference."  Then  one  of 
them  died ;  the  reference  went  on,  and  an  award  was  made ;  and 
then  a  promise  was  made  by  the  executor,  as  executor,  to  pay 
according  to  that  award.  That  was  a  promise  grounded  on  the 
reference  which  had  been  made  in  the  lifetime  of  the  testator, 
with  an  express  engagement  that  his  executors  should  be  liable 
for  the  performance  of  the  award.  Then,  in  Powell  v.  Ora- 
kam  (*),  "  one  count  of  the  declaration  stated  a  promise  by  the 

Q)  WUUams  on  Executors,  6th  Ed.  p.        (*)  3  Bing.,  20. 
1636.  0  7  Taunt.,  681. 
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testator  in  his  lifetime,  that  in  consideration  the  Plaintiff  wonid 
enter  into  his  service  as  a  nnrse  and  housekeeper,  and  would 
continue  to  serve  him  till  his  death,  his  executor  should,  after 
his  decease,  pay  the  Plaintiff  £20 ;  and  then  averred  the  De- 
fendant's liability  as  executor,  and  that  in  consideration  there^ 
of  the  Defendant  promised  to  pay  the  Plaintiff  that  sunu" 
There  the  foundation  of  the  promise  by  the  executor  was  a  pre- 
vious contract  made  with  the  testator.    Then,  again,  Mr.  Justice 
WUliams  says :  ^'  So  it  should  seem  that  a  count,  averring  that 
the  Defendant,  as  executor,  was  indebted  to  the  Plaintiff  for  so 
much  money  paid  by  the  Plaintiff  to  the  use  of  the  Defendant 
as  executor,  and  that  in  consideration  thereof  the  Defendant, 
as  executor,  promised  to  pay,  charges  tiie  Defendant  in  his  re- 
presentative character  only."    Then  he  states  the  reason :  "  For 
instance,  suppose  two  persons  are  jointly  bound  as  sureties,  and 
the  one  dies,  and  the  survivor  is  sued,  and  obliged  to  pay  the 
whole  debt  —  in  such  case,  if  the  deceased  had  been  living,  the 
survivor  might  have  sued  him  for  contribution  in  an  action  for 
money  paid ;  and  it  should  therefore  seem  that  he  is  entitled  to 
128]  sue  the  executor  of  the  deceased  for  *money  paid  to  his 
use  as  executor."    That  shows,  no  doubt,  that  a  count  for  money 
paid  for  the  use  of  an  executor  is  a  good  count  to  charge  him 
in  his  representative  character,  when  the  demand  arises  in  con- 
sequence of  a  contract  made  with  the  testator.    Then  he  goes 
on  to  say :  ^^  But  a  count,  alleging  that  the  Defendant,  as  ex- 
ecutor, was  indebted  to  the  Plaintiff  for  so  much  money  lent 
by  the  Plaintiff  to  the  Defendant  as  executor,  and  that  the  De- 
fendant, in  consideration  thereof,  as  executor,  promised  to  pay, 
charges  him  personally ;  and  the  only  possible  judgment  is  de 
hems  proprm.    And  so  it  is  of  a  count  which  charges  that  the 
"  Defendant,  as  executor,  was  indebted  to  the  ^Plaintiff  for  money 
had  and  received  by  the  Defendant,  as  executor,  for  the  use  of 
the  Plaintiff.^'    This  I  take  to  be  the  law ;  and  although,  as 
respects  money  had  and  received,  Lord  Tenierden  and  Mr.  Justice 
Bayley^  in  the  case  of  Aahhy  v.  Ashby  (^),  said,  that  if  the  matter 
were  res  novaj  they  should  have  some  doubt  whether  the  Plaint- 
iff might  not  elect  to  treat  the  receipt  of  the  money  as  an  act 
done  by  the  Defendant  in  his  character  of  executor,  and  though 
it  is  quite  possible  that  an  executor  may  receive  money  after 
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the  death  of  his  testator,  in  consequence  of  some  act  done  or 
contract  made  by  the  testator  during  his  lifetime  —  in  which 
case  it  certainly  seems  somewhat  anomalous  that  the  Plaintiff 
should  not  be  able  to  recover  it  out  of  the  assets — yet  both  those 
leahied  Judges  considered  the  point  to  be  settled  by  the  au- 
thorities. Mr.  Justice  'WiUiams  then  goes  on  to  say :  ^^  So  a 
county  alleging  that  the  Defendant,  as  executor,  was  indebted  to 
the  Plaintiff  for  goods  sold  and  delivered  by  the  Plaintiff  to  the 
Defendant,  as  executor,  at  his  request,  or  for  work  done  and 
materials  for  the  same  used  and  provided  by  the  Plaintiff  for 
the  Defendant,  as  executor,  at  his  request,  and  that  the  Defend* 
ant  as  executor  promised  to  pay,  charges  the  Defendant  in  his 
personal,  and  not  in  his  representative,  character;  for  such  a 
claim  must  necessarily  be  for  debts  due  from  the  Defendant  in 
his  own  right,  as  no  goods  can  be  sold  to,  or  work  performed 
for,  another  in  his  representative  character :  Comer  v.  Shew  (^).  *' 
That  case  shows  plainly  that  no  contract  can  be  made  with  an 
executor  which  will  not  charge  him  personally,  but  will  charge 
him  de  bonis  testaioris.  Tkere  were  counts  for  goods  sold  and 
delivered,  and  work  and  *labor  done,  not  saying  for  what  [129 
purpose— in  all  probability  it  may  have  been  for  the  funeral  of 
the  testator — ^yet  it  was  held  that  on  those  counts  the  Defend- 
ant could  only  be  charged  personally,  which  shows  how  strict 
the  law  is. 

*Kow,  the  only  doubt  that  has  been  raised  is  from  what  is  said 
by  Mr.  Justice  BayUy^  in  the  case  of  Ashby  v.  Ashby  (^,  which 
I  cannot  help  thinking  has  been  misunderstood  by  the  Yice- 
Chancellor  in  this  case ;  and  I  must  also  say  it  appears  to  me 
to  have  been  misunderstood  by  the  present  Lord  Chancellor, 
when  Vice-Ohancellor,  in  Haynes  v.  Forshaw  (■),  both  of  those 
learned  Judges  appearing  to  understand  him  to  have  laid  down, 
that  if  an  executor  asked  a  banker  or  anybody  else  to  pay 
money  for  the  purpose  of  paying  a  debt  of  the  testator,  and  he 
did  pay  the  money,  that  then  that  would  be  money  paid  to  his 
use  as  an  executor.  All  that  Mr.  Justice  Bayley  was  consider- 
.  ing  ^as,.  whether  the  count  for  money  paid  to  the  use  of  an  ex- 
ecutor, as  executor,  was  a  good  count ;  and  of  course  it  was  a 
good  count  if,  by  any  possibility,  money  could  be  paid  to  the 
use  of  an  executor  as  executor.    I  think  that  what  he  says  is 

O  3  M.  &  W.,  850.  (•)  7  B.  &  C,  444.  (•)  11  Hare,  98. 
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explained  by  the  instance  which  he  puts  afterwards,  and  that 
he  did  not  mean  to  say  that  the  money  could  be  money  pcdd  to 
the  use  of  the  executor  as  executor,  unless  the  matter  arose  out 
of  a  contract  with,  or  something  done  by,  the  testator.  And 
that  is  very  clearly  explained  in  the  same  case  by  Mr.  Justice 
1/Utledaley  who  does  not  share  the  doubts  of  Lord  Tejiterden  and 
Mr.  Jttstice  Bayley^  but  lays  down  very  plainly  what,  I  appre- 
hend, is  perfectly^ekar  law,  that  the  debts  contracted  by  the 
executor  cannot  come  into  competition  with  the  debts  con- 
tracted by  the  testator  in  respect  of  their  being  paid  out  of  the 
assets. 

I  am,  therefore,  of  opinion  that  the  claimants  are  not  enti-. 
tied  to  prove  for  this  debt  in  competition  with  the  creditors  of 
the  testator. 

Solicitors :  Messrs.  SteoenSy  Wilkinson^  ^  Hairrks ;  Messrs, 
Stephens  ^  MaUhewa. 


L.C.  Dec.  4, 6, 1871. 

130]  *Upmann  V.  Elkan. 

'  [1809  U.  24.] 

[Law  Reports,  7  Chancery  Appeals,  180.] 

Forged  TradMna/rk — Injfwnction — Agent — Costs — (hsU  of  BetponderU. 

A  firm  of  forwarding  agents  in  London  received  from  correspondents  abroad 
several  boxes  of  cigars  bearing  forged  brands,  which  were  to  be  delivered  to 
several  jiersons  in  England,  On  application  by  the  makers  whose  brand  had 
been  forged,  the  agents  gave  information  as  to  the  consignors,  and  offered  either 
to  send  back  the  cigars  or  to  erase  the  brands. 

Held  (affirming  the  decree  of  the  Master  of  the  Bolls),  on  a  bill  for  injonction 
filed  by  the  makers  whose  brands  were  forged,  that  the  fact  of  the  agents  being 
merely  carriers  was  no  defence  to  the  suit ,  but  that  as  they  had  given  sufficient 
information,  and  offered  to  erase  the  brands,  they  were  not  to  pay  costs. 

The  Appellant  gave  notice  to  a  respondent  whose  costs  the  Appellant  had  been 
ordered  to  pay,  that  no  alteration  in  the  order  as  io  his  costs  was  asked  for,  and 
ofiered  to  pay  his  costs :  ^ 

Held,  that  the  Respondent  was  not  entitled  to  his  costs  of  appearing  on  the 
appeal. 

This  was  a  suit  against  the  holders  of  goods  bearing  a  fraud- 
ulent trade-mark. 
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The  PlaintiffB  were  cigar  manafacturers  in  Cubuy  and  disco- 
vered in  Jim«,  1869,  that  several  boxes  of  cigars,  of  inferior 
qoality  and  not  made  by  them,  but  bearing  Iheir  brand,  had 
been  sent  to  the  Katharine  Docks,  and  was  there  entered  in  the 
name  of  Messrs.  EUcan,  who  resided  at  Hamburg,  bnt  carried 
on  in  London  the  business  of  agents  for  forwarding  goods  con- 
signed to  them.  These  cigars  had  been  consigned  to  them 
by  Messrs.  Herold  ^  Saenger,  of  Hamburg,  with  directions  to 
forward  the  contents  to  about  twenty  different  persons  in 
England.  The  Plaintifi,  on  making  this  discovery,  applied 
to  Messrs.  Mkan,  who  were  up  to  that  time,  as  it  appeared  on 
the  evidence,  not  aware  that  the  brands  were  false.  There  was 
some  controversy  as  to  what  tcHbk  place  on  the  application  by 
the  Plainti£&,  but  in  the  opinion  of  ^e  Lord  Chancellor  Messrs. 
Mkan  at  once  offered  to  give  the  name  of  the  consignor,  and 
offered  either  to  send  back  the  boxes  of  cigars  or  to  erase  the 
brands,  but  refused  to  disclose  the  names  of  the  persons  to 
whom  the  cigars  were  ordered  to  be  delivered,  stating  that  such 
information  would  be  ^useless.  After  the  bill  was  filed,  [131 
however,  they  disclosed  the  names  of  the  persona  to  whom  the 
cigars  were  ordered  to  be  delivered. 

The  Plaintiffs  then  amended  the  bill,  and  made  all  these  per- 
sons Defendants.  These  Defendants  all  disclaimed  any  inten- 
tion to  infringe  the  trade-mark,  and  the  bill  was  dismissed 
against  all  of  them  except  Messrs.  Hamberg  ^  Hoar,  who  were 
retained  as  Defendants. 

The  Master  of  the  Bolls  ordered  the  Plainti£b  to  pay  the  costs 
•  oi  Hamberg  ^  Hoar,  and  also  of  the  Dock  Company,  who  had 
been  made  Defendants ;  and  ordered  that  the  consignors  should 
be  at  liberty  to  intervene ;  and  that  if  they  did  not,  the  brands 
of  the  Plaintiffs  should  be  erased ;  and  that  the  Plaintiffs  should 
have  a  lien  on  the  cigars  for  their  costs ;  as  reported  (^). 

The  Plaintiffs  appealed ;  and  with  the  Petition  of  appeal  their 
solicitors  sent  to  the  Defendants  Hamberg  ^  Haar  a  letter  as 
follows : 

"  The  appeal  Petitions  do  not  ask  for  any  alteration  in  the 
orders  made  as  to  your  costs ;  and  as  your  costs  will  be  paid 
before  the  Petitions  are  heard  in  all  probability,  it  will  be  un- 
ci) Law  Rep.,  12  Eq.,  140. 
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necessary  for  you  to  attend  by  counsel  on  the  hearing.  If  you 
are  not  paid  before  the  hearing  we  undertake  to  pay  your  costs 
up  to  the  time  of  the  orders  appealed  &om  in  order  to  save  the 
expense  of  your  appearing  needlessly  on  the  appeals." 

Mr.  Eddis^  Q.C.,  and  Mr.  E.  Cutler ^  for  the  Appellants  : — 

Messrs.  Mkan  were  clearly  more  than  mere  carriers,  and 
must  have  been  aware  of  what  the  goods  were.  We  say  that 
we  ought  to  have  had  an  injunction  and  costs  as  against  them : 
Moet  V.  Oouston  Q).  Even  if  we  do  not  get  an  injunction,  we  are 
entitled  to  relief  as  against  these  Defendants,  and  ought  to  have 
our  costs.  We  contend  that  they  did  not,  before  the  bill  was 
filed,  offer  to  give  us  all  that  we  were  entitled  to. 

Mr.  Roxburgh^  Q.C.,and  Mr.  BardsweU,  for  Messrs.  Mkan : — 

Agents  cannot  possibly  tell  whether  a  brand  is  genuine,  and 
we  offered  to  do  all  that  we  could.  If  we  did  at  first  refdse  to 
give  the  names  of  the  persons  to  whom  the  cigars  were  to  be 
132]  ^^T^t,  it  '*'tums  out  that  the  information  would  have  been 
quite  useless ;  and  we  did  afterwards  give  it.  This  is,  in  fiu^t, 
an  appeal  tor  costs,  as  to  which  there  is  no  fixed  rule,  and  on 
*  which  the  Court  has  exercised  its  discretion :  Ainsworth  y. 
Walmsley  (*). 

Mr.  TerreUy  for  Hawherg  ^  Hojut^  asked  for  their  costs  of  the 
appeal. 

Mr.  Eddis^  in  reply. 

LoBD  Hathbrley,  L.C.  : — 

.  It  has  been  argued  that  the  Plaintiflb  were  not  entitied  to 
an  injunction  against  the  Defendants,  who  had  been  guill^  of 
no  offence,  being  merely  carriers -receiving  goods,  which,  though 
fi-audulently  marked,  were  not  for  their  own  use,  nor  to  be  sold 
by  them  for  their  own  benefit,  but  were  received  merely  for  the 
purpose  of  transmitting  them  to  the  persons  to  whom  they  were 
consigned. 

O  38  Beav.,  578.  0 1-aw  Rep.,  1  EJq..  618. 
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I  cannot  conceive  a  doctrine  more  dangerous  or  mischievous, 
or  more  &tal  to  the  authority  of  the  Court  with  respect  to  trade- 
marks. K  that  argument  prevailed,  any  persons  being  abroad, 
as  was  the  case  in  this  instance,  and  minded  to  commit  frauds 
upon  an  English  trade-mark,  could  easily  do  so  by  sending  Hieit 
different  consignments  togetiier  to  persons  in  the  position  of  the 
Defendants,  who  appear  to  be  respectable  agents  and  ware^ 
housemen,  thereby  committing  an  injury  in  a  manner  most 
convenient  for  themselves,  and  very  mischievous  to  the  person 
entitled  to  the  benefit  of  the  trade-marks. 

The  Master  of  the  EoUs  seems  to  have  said  —  and  I  entirely 
agree  with  him  —  that  there  would  be  a  right  to  an  injunction 
if  the  defendants  Jiad  not  made  an  offer  of  redress  when  first 
the  complaint  was  made ;  and  this  appeal  is  brought  forward 
almost  as  an  appeal  for  costs,  to  which,  in  fact,  the  argument 
has  been  mainly,  if  not  entirely,  addressed.  K,  however,  I 
thought  that  the  Plaintifis  had  not,  really  and  substantially, 
obtained  all  they  had  a  right  to  obtain,  or  that  they  might  be 
again  exposed  to  be  damnified  in  this  same  manner  by  the  De- 
fendants, I  think  it  would  have  been  *my  duty  to  have  [133 
granted  the  injunction  instead  of  taking  the  intermediate  course 
which  the  Master  of  the  Bolls  has  taken. 

The  Plaintiffi  are  the  undoubted  owners  of  the  trade-mark, 
and  have  given  sufficient  evidence  that  these  goods,  which  are 
impressed  with  the  trade-mark,  are  not  theirs.  [His  Lordship 
then  commented  on  the  evidence,  as  leading  him  to  that  con- 
clusion.] 

It  was  the  business  of  Messrs.  JElkan,  the  moment  the  com- 
plaint was  made,  to  give  all  proper  information.  They  say  they 
were  innocent,  and  the  Master  of  the  Bolls  has  held  Ihem  to  be 
innocent,  and  I  hold  them  to  be  innocent  of  any  part  of  this 
contrivance  on  the  part  of  the  consignor ;  but  still  it  was  their 
duty,  from  the  first  moment,  to  give  all  the  information  they 
possibly  ^ould,  and  to  offer  all  redress,  and  the  question  is  wh^ 
ther  they  did  so.  No  doubt  they  declined  giving  the  names  of 
the  persons  to  whom  the  goods  were  addressed,  but  they  gave  the 
name  of  the  consignor,  saying  that  the  goods  were  addressed  to 
about  twenty  different  people,  and  that  they  did  not  at  present  see 
why  they  should  give  the  names  of  these  twenty  people.  That,  I 
think,  was  an  error  on  their  part,  but  suppressing  the  names  of 
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the  consignees  would  be  a  matter  of  small  importance  if  they  did 
on  that  occasion  offer  to  do  one  of  two  things,  either  to  send 
the  goods  back,  which  would  be  no  redress,  because  it  would 
enable  the  consignors  to  repeat  the  fraud,  or  to  erase  the  trade-' 
mark  altogether.  If  they  made  these  offers  before  the  bill  was 
filed,  it  really  seems  to  me  that  they,  as  innocent  holders,  did 
all  that  they  need  do.  If  the  trade-mark  was  erased,  the  goods 
could  not  go  with  the  trade-mark  to  the  persons  to  whom  they 
were  directed,  and  the  Plainti£&  could  do  nothing  against  par- 
ties who  would  not  be  properly  parties  to  the  suit  [His  Lord- 
ship then  commented  on  the  evidence,  and  expressed  his  opinion 
that  the  Master  of  the  Rolls  was  not  wrong  in  coming  to  the 
conclusion  that  the  evidence  did  prove  that  the  offer  was  made 
before  the  bill  was  fil^d.] 

As  to  the  persons  to  whom  the  goods  were  to  be  sent,  it  is 
clear  that  there  was  a  mistake  in  making  them  Defendants. 
There  was  no  proof  that  they  ordered  the  goods,  and  the  goods 
never  reached  them  in  any  way  whatever.  It  seems  that 
eighteen  of  them  were  dismissed,  but  as  to  the  two  who  were 
retained,  I  cannot  say  that  they  were  justified  in  appearing  on 
134]  ^3  appeal  '*'when  an  offer  had  been  made  to  pay  them 
their  costs  then  and  there.  The  proper  order  is  to  dismiss  the 
petition  of  appeal  with  costs  as  to  the  Defendaiits  Messrs.  Mkan^ 
and  without  costs  as  to  the  other  defendants. 

Solicitors  for  the  Plaintiflps :  Messrs.  Lumley  f  Ijarnley. 
Solicitors  for  Messrs.  EUcan :  Messrs.  Le  Biche  f  San. 
Solicitors  for  Messrs.  Hamberg  ^  Sam :  Mr.  8.  ScoU. 


L.C.  Nov.  23, 24;  Dec.  10,  .15, 1871. 

« 

142]    *Oribntal  Financial  CoRPORATtoN  v.  Ovebbnp, 

QURNBY  &  Co. 

[1868  O.  6.] 

[Law  Reports,  7  Chancery  Appeals,  142.] 

Priiwipal  and  Surety^  Qvoing  Time, 

The  holder  of  a  eecority  who  agrees  with  the  principal  to  give  time  to  the 
earetj  by  so  doing  discharges  the  surety. 
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The  holder  of  a  Beeority  is,  in  dealing  with  the  aecnrity,  affected  by  knowledge 
acquired  after  taking  the  secarity  as  to  which  of  the  parties  liable  on  the  seca- 
rity  is  the  principal  and  which  is  the  sarety. 

A  financial  company,  by  agreement  with  an  agent,  accepted  bills  of  exchange 
which  were  disooonted  for  the  agent  by  a  discount  company,  the  agent  gnaian- 
teeing  payment.  The  discount  company  were  not  at  the  time  aware  of  the  rela- 
tions between  the  acceptors  and  the  agent,  but  were  informed  before  the  bills 
matured  that  the  agent  was  principal,  and  that  the  acceptors  were  sureties. 
After  this  the  discount  company  agreed  with  the  agent  not  to  press  the  acceptors 
for  payment  until  certain  other  bills  became  due : — 

JJ«2d,ihat  the  acceptors  were  thereby  discharged. 

Decree  of  MaUfU,  V.C,  reversed. 

Owen  y.  Haman  Q)  and  Bx  parte  Oraham  O  observed  upon. 

This  was  a  suit  by  the  Oriental  Mnancial  Corporation  to  restrain 
an  action  at  law  on  certain  bills  of  exchange  for  £10,000  which 
they  had  accepted ;  their  ground  being,  first,  that  the  bills  had, 
in  fact,  been  paid ;  and,  secondly,  that  they  were,  to  the  know- 
ledge of  the  holders,  merely  sureties,  and  that  the  holders  had 
given  time. 

James  McHenryy  as  agent  of  the  Atlantic  a:nd  Qhreai  Western 
HaHway  Oompanyy  in  1864  ii|)plied  to  the  Plaintiffi,  the  Oriental 
Financial  Oorporationy  to  accept  bills  to  the  amount  of  £100,000 
which  the  Plaintiff  agreed  to  do  at  a  commission  of  4  per  cent. 
Accordingly  bills  to  the  amount  of  £100,000  were  drawn  on 
the  Plaintiffi  by  one  Lion  LiUo,  a  banker  at  Paris.  They  were 
all  dated  in  July,  1864,  and  were  for  twelve  months.  The 
Plaintiffi  accepted  the  bills,  which  were  handed  over  to  Mc- 
Henry,  who  proceeded  to  get  them  discounted,  part  of  them 
being  discounted  by  *Overendy  Gwmey,  ^  Co.,  to  whom  [143 
McHenry  guaranteed  payment  When  the  bills  became  due 
fresh  bills  for  the  same  amount  were  drawn  and  accepted,  simi- 
lar in  all  respects  to  the  first  set,  except  which  they  were  six 
months'  bills,  and  that  the  name  of  the  drawer  was  ErmU  Des- 
champs  ;  and  these  bills  were  substituted  for  the  others.  This 
set  of  bills  became  due  in  January,  1866,  and  when  they  be- 
came due  McHenry  paid  or  provided  for  £82,000,  leaving  a 
balance  of  £18,000,  of  which  the  £10,000  in  question  in  this 
suit  was  provided  for  by  renewed  bills  for  £2000,  £2000,  £3000, 
and  £3000  respectively.  They  were  for  three  months,  and  were 
dated  the  2d  of  January,  1866,  drawn  by  Emile  De^luimps  on 
the  Plaintifls,  and  accepted  by  the  liquidators  of  the  jPlaintiffs, 

0)  8  Mac.  &  G.,  378.  O  6  D.  M.  &  G.,  856. 


480  CHANCERY  APPEALS.  p..  R 

9  i  — • 

1871  Oriental  Financial  Corporation  v.  Overend,  Qxunej,  &  Co.  L.C. 

ivho  had,  on  the  Ist  of  Novemher,  1865,  passed  a  resolntion  for 
a  voluntary  winding-up.  The  bills  weife  then  handed  over  to 
McHenrj/j  and  were  taken  by  Overmdy  Qumey^  ^  0>.,  in  renewal 
of  former  bills  to  a  similar  amount ;  MeHenry  giving  to  Ooerend^ 
Oumet/y  ^Oo.ySk  written  guarantee  that  he  would  indemnify  them 
for  all  loss  which  they  might  incur  hy  so  doing,  and  that  in 
the  event  of  the  bills  not  being  duly  paid  at  maturity  McHenry 
would  pay  the  amount  of  the  bills  on  demand ;  and  he  further 
gave  the  guarantee  of  the  AUanMc  cmd  Great  Western  BcaLway 
Company. 

The  biUs  became  due  on  the  6th  of  April,  1866,  and  were 
dishonored. 

Overendy  Ghimeyy  ^  Oo.y  had  neither  notice  nor  knowledge,  at 
the  time  they  received  the  bills,  whether  they  were  accepted  by 
the  Plaintifis  for  valuable  consideration  or  not,  nor  which  of 
them,  the  Plaintiff  and  McHenry^  was  in  advance  to  the  other^ 
nor  what  was  the  state  of  accounts  between  them. 

But  on  the  9th  of  April,  1866,  Mr.  Fcarmer^  one  of  the  solici- 
tors of  the  Plaintiffs,  called  at  the  ^lace  of  business  of  Overendy 
Oumjeyy  ^  Go.,  and  there  saw  their  managing  director  and  their 
secretary,  and  stated  to  them  that  the  bills  had  been  accepted  by 
the  Plaintiff  for  the  benefit  of  McHenry ^  and  that  they  treated 
him  as  primarily  liable. 

On  the  27th  of  April,  MeHenry  (who  had  other  transactions 
with  Overendy  Gumeyy^  Cb.,  and  had,  on  the  18th  of  March,  de- 
posited with  them  certain  shares  in  the  Atlantic  and  Oreat  West- 
ern BaUivay  Qnnpanyy  as  to  the  object  of  which  there  was  a 
144]  dispute)  called  *upon  Overendy  Oumeyy  ^  Cb.,  and  pro- 
posed to  them  to  discount  certain  other  bills,  and  to  apply  the 
balance  of  £1000,  which  would  arise  from  that  transaction,  in 
reduction  of  the  £10,000,  and  gave  them  thirty-two  bills  of 
£1000  each  drawn  by  Lion  LiUo  upon  the  Hank  of  Londony  and 
requested  them  not  to  press  the  Plaintiffs  for  payment  of  the 
biUs.  There  was  a  dispute  as  to  what  was  the  actual  agreement 
mad^  on  this  occasion  between  Overendy  Oumeyy  ^  Cb.  and  Me- 
Henry ;  but  in  the  opinion  of  the  Lord  Chancellor,  Overendy 
Gumeyy  ^  Co.  agreed  to  hold  over  the  bills  which  the  Plaintifi 
had  accented,  until  the  bills  drawn  by  Lion  LiUo  came  to  ma- 
turity, wmch  would  not  be  for  some  months  afterwards.  At 
the  same  time  a  document  was  made  out  and  assented  to,  which. 
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88  the  Defendants  oontended,  was  merely  a  statement  of  account 
as  between  McHenry  and  Overend^  Qumeyy  ^  Go.y  but,  as  the 
Flaintiffi  contended,  amounted  to  a  discharge  of  the  bills  for 

jeio,ooo. 

In  May,  1866,  Ooerend^  Gwrney^  ^  Co.  stopped  payment,  and 
shortly  afterwards  went  into  liquidation.  No  further  steps  were 
taken  in  reference  to  the  bills  till  the  5th  of  November,  1867, 
when  one  of  the  liquidators  of  the  Plaintiff  received  a  letter 
from  the  liquidators  of  Overendy  Qumeyy  ^  Cb.,  claiming  the 
balance  of  £9000,  together  with  interest  on  the  bills.  A  cor- 
respondence thereupon  took  place,  and  on  the  28th  of  Feb- 
ruary, 1868,  Overendy  Qumeyy  ^.  Co.  commenced 'an  action 
against  the  Plaintifis  for  £11,536  9^.  8^.,  being  the  amount 
claimed  for  principal  and  interest  on  the  four  bills,  together 
with  a  balance  claimed  upon  a  fifth  bill. 

The  Plaintiffs  then,  on  the  10th  of  March,  1868,  filed  their 
original  bill  in  this  suit  against  Overendy  Qurruyy  ^  (%.,  and 
McHemy  praying  a  declaration  that  the  Plaintiffs  were  not  lia- 
ble on  the  four  bills  for  £10,000,  and  that  the  bills  might  be  de- 
livered up  to  be  cancelled,  and  that  the  proceedings  at  law 
might  be  restrained.  On  the  23d  of  April,  1868,  an  order  was 
made  by  arrangement  restraining  the  action,  on  a  submission 
by  the  Plainti£&  to  abide  by  any  order  the  Court  might  make 
for  payment  of  whatever  might  be  found  due  on  the  bills. 

The  suit  then  came  on  for  hearing  on  motion  for  decree 
before  the  Yice-Chancellor  MalinSy  who  held  that  the  Plaintifib 
""^i^ere  bound  to  pay  the  bills,  and  must  pay  the  costs  of  [145 
the  suit  f ). 

The  Plaintiffs  appealed. 

(')  1871.  Jane  10.  Aflcnuning  these  blUs  to  have  been 

Sib  R.  Maldts,  V.C,  after  stating  and  accommodation  bills,  and  that  McHenry 

dlflCTifwing  the  facts  of  the  case,  con-  was,  as  he  is  treated  by  the  Plaintifb, 

tinned : —  the  principal  debtor,  there  is  no  doubt 

The  Plaintifis,  then,  rest  their  case  as  to  the  law  of  the  case.    It  is  settled 

on  three  points :  first,  security  given  to  by  a  long  line  of  authorities  that  wher- 

the  Defendants  on  the  13th  of  March ;  ever  there  is  a  debt  by  a  principal 

secondly,  that  the  transactions  o^  the  debtor  and  a  surety,  and  the  creditor 

Idth  of  March  and  the  27th  of  April  enters  into  a  binding  contract  to  give 

amounted    to    actual    payment;   and  time  to  the  principal  debtor  without 

thirdly,  if  not,  that  the  result  of  the  the  consent  of  the  surety,  such  giving 

transaction  was  to  give  time  to  theprin-  of  time  to  the  principal  is  a  disdiarge 

cipal  debtor JtfbJJ<mry,which  discharged  of  the  surety.    It  is  not  necessary  to 

the  Plaintifffl  who  were  sureties.  go  minutely  into  the  cases ;  Davies  v 

61 
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146]    *Sir  BoundeU  Palmer^  Q.C.,  Mr.  OoUany  Q.C.,  and  Mr. 
Jason  Smithy  for  the  Appellante : — 

Whether  these  were  accommodation  bills  or  not  makes  no 
difference,  as  the  doctrines  of  principal  and  surety  would  ap- 

^fi^n&ar^  (6  D.  M.  &  G.  679)  wius  much  by  him  (3  Mer.  278).    *' The  role  is  this: 

relied  upon  by  Sir  BoundeU  Palmer  in  that  if  a  creditor,  without  the  consent 

hiB  argament,  bat  I  do  not  find  in  it  any  of  the  surety,  gives  time  to  the  prind- 

new  law  whatever.    It  was  really  a  pal  debtor,  by  so  doing  he  discharges 

discussion  whether  the  parties  had  given  the  surety.    That  is,  if  time  be  g^ven 

time  or  not,  the  law  having  long  been  by  virtue  of  a  positive  contract  between 

clearly  settle4  in  the  manner  I  have  the  creditor   and  the   principal — not 

stated.     The  long  judgments  of  the  where  a  creditor  is  merely  inaclive. 

Lords  Justices  in  that  case,  particularly  And  in  the  case  put  the  surety  is  held 

oil  the  Lord  Justice  KniglU  Bruee,  only  to  be  discharged,  for  this  reason :  be- 

state  the  grounds  on  which  he  arrives  cause  the  creditor,  by  so  giving  time  to 

at  the  conclusion  that  Stainbanks,  who  the  principal,  has  put  it  out  of  the 

were  the  holders  of  the  bills  of  ex-  power  of  the  surety  to  consider  whether 

change  which  were  accepted  by  the  he  will  have  recourse  to  his  remedy 

Plaintiff  in  equity  for  the  accommoda-  against  the  principal  or  not ;  and  be- 

tion  of  other  parties,  had  given  the  cause  he,  in  fact,  cannot  have  the  same 

principal  debtor  time,  and  had  thereby  remedy  against   the  principal  aa  he 

discharged  the  surety;  which  i^  the  would  have  had  under  the   original 

conclusion  arrived  at.    Pooley  v.  JSor-  contract." 

radiTie  (7  E.  &  6.  431)  is  a  case  of  pre-  Now,  in  the  present  case,  it  is  not 
cisely  the  same  nature,  and  only  pro-  even  alleged  in  the  bUl  that  there  waa 
ceeded  upon  the  general  law.  Bailey  any  contract  to  give  time  to  McHenrpy 
V.  Edwoflrda  (4  6.  &  S.  761)  is  also  a  and  McHefvry  throughout  the  whole  of 
strong  instance  of  the  same  kind.  There  the  argument  is  treated  as  the  prind- 
a  term  of  two  years  was  given  by  the  pal  debtor.  The  only  agreement  to 
creditor,  who  accepted  a  deed  which  give  time  which  is  in  evidence  is,  that 
had  been  executed  by  the  principal  instead  of  giving  time  to  MoHenry,  it 
debtor ;  that  was  done  without  the  con-  being  a  great  object  plainly  to  McHeniy 
sent  of  the  surety,  and  it  was  held  to  be  that  this  company,  which  had  accepted 
a  discharge  of  the  surety.  Ewin  v.  bills  under  an  arrangement  with  him, 
Lancaster  (18  W.  R.  857)  is  another  in-  should  not  be  unduly  pressed,  he,  for 
stance  of  the  same  kind.  Oakdey  v.  his  own  purposes,  requested  (herend, 
Patih&Uer  (4  01.  ft  F.  207)  is  to  the  same  Onmey  d  Co.,  not  to  press  the  Plaint- 
effect.  In  all  these  cases  time  was  ifis.  [His  Honor  then  referred  to  the 
given.  But  it  is  perfectly  clear  that  in  evidence  bearing  upon  this  point,  and 
order  to  discharge  by  giving  time  there  continued: — ]  The  evidence,  in  my 
must  be  a  positive  contract  to  give  time  opinion,  entirely  fails  to  prove  that 
which  is  binding  on  the  creditor.  That  time  was  given  to  McHenry.  It  is  not 
is  very  distinctly  laid  down  by  Lord  proved,  or  even  alleged,  that  there  was 
BUden  in  8amueU  v.  BowaHh  (3  Mer.  so  much  as  a  verbal  promise  to  suspend 
272),  a  celebrated  case  which,  though  the  right  of  action  against  him ;  and 
not  dted  at  the  Bar,  is  dted  in  almost  even  if  a  verbal  promise  had  been  al- 
all  the  cases  which  have  been  referred  leged  it  would  not  have  been  binding, 
to.    I  will  read  this  rule  as  laid  down       In  Philpot  v.  Briant  (4  Blng.^  717)  it 
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ply  in  either  *ca8e.    The  money  had  been  advanced  to  [147 

McHenry  by  Overend^  Oumeyj  ^  Cb.,  on  the  former  bills  for 
which  the  present  bills  were  substituted.    If  McHenry  had  been 

a  stranger,  the  agreement  with  him  might  not  affect  the  rights 

was  decided  that  a  verbal  promise  to  clearly  settled  that  giving  additional 

give  time,  which  was  not  binding,  did  security  to  the  creditor  by  the  principal, 

not  discharge  the  snrety.     [His  Honor  without  the  knowledge  of  the  surety, 

then  read  the  marginal  note  and  parts  is  not  tf  discharge.    That  was  distinctly 

of  the  judgment  of  the  Lord  Chief  Jos-  laid  down  by  the  Court  of   Queen's 

tice  Begt  in  that  case  (4  Biug.,  720).]  Bench  in  the  case  of  Pring  v.  Clarkwn 

There  must,  therefore,  be  a  binding  (1  B.  &  C,  14),  where  Lord  Tenterden,  in 

contract,  suspending  the  right  of  action,  giving  judgment,  says:   "If  time  be 

The  Defendants  contended,  first,  that  given  to  the  acceptor  the  other  parties 
these  bills  were  not, in  the  proper  sense  to  the  bill  are  discharged;  but  in  no 
of  the  words,  accommodation  bills ;  se-  case  has  it  been  said  that  taking  a  col- 
eondly,  that  the  transaction  of  the  27th  lateral  security  from  the  acceptor  shall 
of  April  was  merely  giving  additional  have  that  efiect.  Here  the  second  bU] 
security,  which  is  not  a  discharge  of  the  was  nothing  more  than  a  collateral  se- 
snrety;  and  thirdly,  that  the  under-  curity."  The  second  bill  had  been 
standing  that  the  bills  should  be  held  given  by  the  surety  without  the  know- 
over  was  merely  giving  time  to  the  ledge  of  the  principal, 
surety,  not  to  the  principal  debtor,  In  Wyke  v.  Sogers  (1  D.  M.  &  G.,  406) 
which  never  discharges  the  surety.  I  Lord  8t,  Leanarda  laid  it  down  that 
am  of  opinion  that  the  Defendants  were  taking  a  new  promissory  note  from  the 
right  on  aU  these  points.  I  need  not  principal  does  not  discharge  the  surety, 
enter  into  it  further,  because  I  had  oc-  if  the  remedies  against  the  surety  are 
casion  in  Ex  parte  Swwn,  In  re  Overend,  preserved.  In  Twopenny  v.  Taung  (8  B. 
Gumey,  dk  Co.  (Law  Bep.  6  Eq.,  356),  to  &  C.  208)  it  is  also  decided  that  the 
consider  what  was  an  accommodation  creditor  taking  from  the  principal  addi- 
bUl,  and  I  came  to  the  conclusion,  for  tional  security  could  not  amount  to  a 
the  reasons  there  stated,  that  where  discharge.  Therefore  if  any  additional 
there  is  an  account  between  the  parties  security  was  given  by  McHen/ry  on  the 
and  bills  are  accepted,  those  were  not  27th  of  April,  1866,  it  is,  upon  the  au- 
strictly  accommodation  bills.*  I  do  not  thorities,  perfectly  clear  that  taking  that 
mean  to  decide  the  point,  but  I  think  additional  security,  unaccompanied  as  it 
it  open  to  very  grave  doubt  whether,  was  by  any  binding  contract  to  suspend 
considering  these  bills  were  accepted  the  right  of  action  against  McHewry, 
for  value,  4  per  cent,  commission,  and  could  not  have  the  effect  of  discharging 
the  other  circumstances  (I  must  assume  the  surety. 

as  against  the  Plaintiffi  that  all  the  I  also  entirely  concur  with  the  opinion 

other  arrangements  were  satisfactory  to  of  many  le  amed  Judges — ^indeed,  I  may 

them),  these  bills  can,  in  any  sense  of  say,  almost  every  Judge  who  has  ex- 

the  word,  fairly  be  held  to  be  accommo-  pressed  an  opinion  on  this  subject — 

dation  bills.    However,  I  do  not  decide  that  this  doctrine,  of  discharging  the 

the  case  on  those  grounds.  surety  by  giving  time  to  the  principal. 

As  it  is  settled  that  an  agreement  to  is  not  a  doctrine  founded  upon  high 

give  time  to  the  principal  debtor,  with-  prindple.    It  is  a  doctrine  which,  as  I 

out  the  consent  of  the  surety,  is  a  dis-  have  had  an  opportunity  of  learning 

charge  of  the  surety,  so  it  is  also  equally  from  other  Judges,  is  not  generally  ac 
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148]  of  the  parties ;  but,  in  &cty  he  was  *th6  principal,  and 
known  at  the  time  to  be  sUch,  which  is  quite  sufficient  to  bring 
in  the  doctrine  as  to  giving  time :  Oakeley  v.  Pasheller  (^).  Even 
at  common  law  the  Courts  will  look  to  the  real  relation  between 
the  parties :  JEwiny.  Lcmcasier  (').  It  is  clearthat  the  transaction, 
though  nominally  a  giving  time  to  the  surety,  was  in  effect  a  giv- 
ing time  to  the  principal,  and  by  so  doing  tiie  rights  against  the 
surety  have  been  lost :  Davies  v.  Stainbank  (^ ;  PooUy  v.  Harron 
dine  (^ ;  BaUey  v.  Edwards  (^.  Moreover,  we  contend  that,  ac^ 
cording  to  the  arrangement  of  the  27th  of  April,  these  bills  must 
be  taken  to  have  been  discharged* 

Mr.  OdeTy  Q.C.,  and  Mr.  Ferrers^  forOverendy  Gwmey^^  Co. : — 
We  must  look  to  the  original  loan  and  consider  what  were 

quieaced  in..   It  has,  in  many  of  the  tion  bills  at  all ;  iseoondlj,  that  even  if 

jndgmentB  I  have  referred  to,  been  la-  they  bad  been,  neither  the  arrangement 

mented  by  the  Judges  that  it  had  be-  of  the  18th  of  March,  1866,  nor  that  of 

come  a  role;  but  it  has  become  so  fixed  the  37th  of  April,  amounted  to  payment 

a  role  that  it  is  impossible  to  interfere  or  giving  tin\e  to  the  principal  debtor, 

with  it.    Still  I  think  it  is  equally  clear  There  was  no  contract  whatever  to  give 

that  it  is  not  a  rule  which  is  to  be  ex-  time  to  McHeirvry,  if  I  am  to  treat  him. 

tended,  and  I  entirely  concur  in  the  ob-  as  the  principal  debtor.  They  were  just 

servation  of  Sir  Anthony  HaH  in  Hvime  as  much  at  Uber^  on  the  2^  of  April 

V.  Cb26«  (2  Sim.  12),  that  the  principle  to  sue  him  at  law  as  if  the  statement  of 

of  discharging  a  surety  by  giving  time  account  of  the  27th  of  April  had  not 

CO  the  creditor  is  a  refinement  of  a  C6urt  been  made.    It  was,  in  my  opinion,  a 

of  Equity,  and  that  he  would  not  refine  mere  statement  of  account ;  there  was 

upon  it  no  time  given  and  certainly  no  paymoit. 

Then  the  last  point  contended  for  by  On  these  grounds,  therefore,  I  am  of 

the  Defendants  was,  that  the  principle  opinion  that  the  Plaintiff's  case  has 

does  not  apply  to  the  case  of  giving  time  wholly  failed,  and  that  they  are  bound 

to  a  stranger  to  the  bills,  which  was  the  to  pay  the  biUs.    There  must,  therefore, 

position  of  McHmry,    In  support  of  on  the  undertaking  given  on  the  8th  of 

this  view  Ftomt  v.  Jordcm  (8  E.  &  B.,  April,  1868,  be  a  reference  to  ascertain 

808)  was  cited,  and  I  think  it  is  a  very  what  is  due  for  principal  and  interest 

material  authority  in  the  present  case,  on  the  bills,  and  there  must  be  an  order 

[His  Honor  then  stated  ^e  facts  of  for  the  Plaintifb  to  pay  the  amount  of 

that  case,  and  read  a  portion  of  the  the  bills  under  their  undertaking ;  and 

judgment  of  Mr.   Justice    Goieridge.]  of  course  they  must  pay  the  costs  of 

The  decision  in  that  case  was,  therefore,  the  suit. 

that  no  arrangement  with  a  stranger  (*)  4  CI.  &  F.,  207 ;  10  Bli.,  548. 

can  have  the  effect  of  discharging  tbe  O  12  W.  R.,  857. 

surety.  (^  6  D.  M.  &  O.,  679. 

I  am  of  opinion,  on  all  these  grounds,  (*)  7  E.  ft  B.,  481  ^ 

first,  that  these  bills  were  not,  in  the  (*)  4  B.  ft  S.,  761. 
proper  sense  of  the  term,  accommoda- 
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the  relations  of  the  parties  at  that  time ;  and  it  is  clear  that 
'  the  Plainti£B3  were  treated  as  principals.    The  only  notice  which 
can  bind  them  is  the  notice  they  had  when  they  disconnted  the 
bills.    The  parties  cannot,  after  getting  the  money,  turn  round 
and  declare  that  the  relation  between  them  was  different: 
Morrison  v.  Courtauld  Q);  Manky  v.  Boyeoi  (■).    Precisely  the 
same  point  arose  in  Ex  parte  Graham  (•)  and  in  Strmg  v.  Foster  (*). 
Pooley  y.  Harradme  merely  followed  former  cases,  and  the  dicta 
in  BaStey  v.  Edwards  were  extrajudicial.    Giving  time  to  the 
surety  is  very  different  from  giving  time  to  the  principal,  and 
to  hold  that  it  amounts  to  the  same  thing  would  be  an  exten- 
sion of  the  rule,  which  the  Court  would  certainly  not  desire. 
The  agreement  to  give  time  must  be  clearly  proved :  Hvlme  v. 
OoUs  (•) ;   Wyke  v.  Rogers  (^ ;  Ex  parte  Harvey  (^.    The  Plaint- 
iffi  have  no  *equity ;  if  they  have  any  case,  it  is  for  the    [149 
jury  to  consider  in  the  action  at  law.    It  would  be  a  great 
hardship  on  *bill  discounters  if  they  were  obliged  to  keep  in 
mind  all  the  equities  of  the  parties  to  the  biUs,  and  could  not 
deal  as  they  choose'  witlDi  the  bills  they  hold.    Morever,  no  time 
was  given  to  McSenry.    What  was  to  prevent  the  holders  from 
suing  him  on  his  guarantee  ?    K  McHenry  had  indorsed  the 
bills  it  would  be  different,  but  he  is  a  mere  stranger  to  the  bills, 
and  no  agreement  with  him  can  affect  the  acceptors.    In  fact, 
neither  McSenry  nor  the  Plaintiffs  are  pr^ndpals ;  the  Railway 
Company  are  the  principals. 

Sir  JRounddl  Palmer  j  in  reply. 


Dec.  15.    Lord  Hathbblet,  L.C.  : — 

In  this  case  the  Plaintiffs  seek  to  be  relieved  from  their  lia- 
bility on  four  bills  of  exchange  amounting  together  to  £10,000, 
upon  two  grounds :  first,  that  McHenry  to  whom  they  gave  the 
bills,  and  who  procured  them  to  be  discounted  by  Overendy  Gur- 
ney,  ^  Go.^  afterwards  settled  an  account  with  Ooerend,  Oumey^ 

0)  8  B.  ft  Ad.,  88.  O  17  C.  B.,  301. 

•0»E.ftB..46.  (•)2Bim.,13. 

O  6  D.  M.  ft  G„  366.  O  1  D.M.  ft  G.,  408. 

*  n  4  Ibid.,  881. 
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^  Co.y  by  which  account  Overendy  Gumey,  ^  Co.  discharged  and 
released  everybody  concerned  from  all  liability  upon  the  bills. 
Secondly,  that  even  if  that  were  not  so,  yet  the  Plaintiffii  ought 
to  be  relieved  upon  the  principle  that  time  was  given  to  Jfc* 
jBfewry,  he  being,  to  the  knowledge  of  Overend^  Vumey^  ^  Oo.ySA 
the  time  when  the  arrangement  was  come  to,  primarily  liable, 
and  the  Plaintiffs  being  liable  only  in  the  nature  of  his  sureties. 

If  ow,  as  regards  the  first  ground,  it  appears  to  me  clear  that 
the  bills  were  not  paid  or  intended  to  be  paid  by  the  arrange- 
ment which  was  come  to  on  the  27th  of  April,  1866. 

As  regards  the  circumstances  connected  with  the  bills,  there 
seems  to  be,  I  think,  no  dispute  of  &yot.  [His  Lordship  then 
stated  the  facts  of  the  case,  and  said  that  the  agreement  of  the 
27th  of  April  between  Overendj  Gwmey^  ^  Go.,  and  McHenrj/y  was, 
that  during  the  currency  of  the  bills  drawn  by  LiUo  they  would 
hold  over  the  bills  accepted  by  the  Plaintiffi  which  were  then 
payable,  and  on  which  the  guarantee  of  MeHenry  bad  accrued.} 

Now,  the  real  question  is,  whether  this  case  falls  within  the 
150]  ^authorities  by  which  it  has  been  long  settied  that,  if  time 
is  given  to  the  principal,  the  surety  is  discharged.  It  was  sug- 
gested, and  the  learned  Yice-Chancellor  seems  to  have  given 
some  weight  to  the  suggestion,  that  the  basis  on  which  this 
principle  rests  has  never  been  fully  understood,  and  that  it 
would  have  been  better  had  the  Court  ab  initio  decided,  not  that 
the  surety  should  be  absolutely  released,  but  that  he  should  be 
put  to  prove  his  injury,  and  be  allowed  damages  for  any  injury 
he  might  have  sustained,  and  that,  therefore,  the  authorities 
which  have  proceeded  upon  this  principle  are  in  no  way  to  be 
extended. 

I  do  not  feel  myself  at  liberty  to  comment  upon  the  propriety 
or  impropriety  of  a  principle  which,  more  than  half  a  century 
'  ago,  was  stated  by  Lord  Mdon  in  SamueU  v.  Howarih  Q)  to  have 
been  long  established,  and  which  has  been  continually  acted 
upon  since  that  time,  and  is  as  well  settled  and  established  aa 
any  other  principle  of  the  Courts  of  Equity.  I  think  that  some* 
times  the  cases  are  a  little  open  to  this  observation,  that  they 
do  not  all  of  them,  especially  the  later  cases,  clearly  and  dis- 
tinctly show  in  what  way  the  principle  was  established  and 
brought  to  bear.    But,  undoubtedly,  if  we  look  to  the  earlier 

O  3  Mor.  273.     • 
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cases,  amongst  which  I  might  cite  especially  OaMey  v*  PashelUr  (^), 
the  principle  is  laid  down  very  clearly  that  if  you  agree  with 
the  principal  to  give  him  time,  it  is  contrary  to  that  agreement 
that  you  should  sue  the  surety,  because  if  you  sue  the  surety 
you  immediately  turn  him  upon  the  -principal,  and  therefore 
your  act  breaks  the  agreement  into  which  you  have  entered 
with  the  principal.  It  is  not  simply  neglecting  to  sue  the  prin- 
cipal which  would  have  any  effect  upon  the  surety,  but  tiiere 
must  be  a  positive  agreement  with  the  principal  tiiat  the  cre- 
ditor will  postpone  the  suing  of  him  to  a  subsequent  period. 

To  show  that  this  is  the  principle,  we  have  only  to  refer  to 
another  class  of  cases,  which,  down  to  one  very  late  case,  clearly 
and  distinctly  established  that  it  is  competent  to  the  creditors 
to  reserve  all  their  rights  against  the  surety,  in  which  case  the 
surety  is  not  discharged ;  and  for  this  reason,  that  the  contract 
made  with  the  principal  is  then  preserved,  because  the  creditors 
have  engaged  with  the  principal  not  to  sue  him  for  a  given 
time,  but  '''subject  to  the  proviso  that  the  creditors  shall  [151 
be  at  liberty  to  sue  the  surety,  and  so  turn  the  surety  upon  the 
principal  without  any  breach  of  the  engagement  with  the  prin- 
cipal. I  say  that  this  doctrine  has  been  always  recognized 
down  to  a  late  period,  because  Lord  Truro  threw  some  doubts 
upon  it  in  the  case  of  Owen  v.  Hcmum  (*).  But  Lord  Oranworih, 
in  giving  judgment  in  that  case  on  appeal  to  the  House  of 
Lords  C),  said  there  could  be  no  doubt  about  the  case  before  the 
House,  and  that  he  did  not  think  he  should  have  entered  into 
any  discussion  of  the  case  had  it  not  been  for  the  doubt  thrown 
by  Lord  Truro  upon  the  principle  that  you  might  retain  the 
surety,  if  that  formed  part  of  the  original  contract  as  to  not 
suing  the  principal ;  and  Lord  Oranworih  said  that  he  thought  it 
right  to  protest  agidnst  the  doubt,  because  he  thought  ihe  doe- 
trine  was  perfectly  clear  and  established. 

TSow,  that  being  so,  what  was  the  condition  of  these  parties  ? 
As  I  have  said,  it  is  plain  that,  as  between  McJffemy  and  the 
Flainti&  themselves,  the  Plaintiffl  were  secondarily  liable,  and 
McHenry  was  primarily  liable ;  the  PlaintiflS  were  only  liable 
as  sureties. 

The  learned  Vic^Chancellor  entered  at  some  length  into  the 

C)  10  Bli.  W8.  O  8  Mac.  &  O.,  878 ;  15  Jnr.,  389. 

O  4  H.  L.  C,  997 ;  17  Jur.,  861. 
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question  whether  these  were  accommodatioD  bills,  bat  really  I 
cannot  quite  follow  the  argument  on  that  point*  and  I  do  not 
think  it  worth  while  to  inquire  whether  bUls  are  accommoda.* 
tion  bills  or  not,  where  some  commission  is  paid  for  the  lend- 
ing of  the  name.  The  substance  of  the  case  is,  whether  the 
relation  of  principal  and  surety  subsisted,  and  I  think,  upon 
the  whole,  that  it  clearly  did  subsist. 

The  second  point  raised  by  the  defendants  was,  that  in  effect 
this  contract,  which  was  entered  into  with  McHenary  was  not  a 
contract  to  give  time  to  him,  but  was,  in  substance,  a  contract 
to  give  time  to  the  surety ;  and  that  therefore  this  case  did  not 
come  within  the  rule.  But  McHmry  was  at  that  time  liable 
upon  the  bills ;  he  had  given  a  guarantee  to  pay  them  at  ma- 
turity, and  Overendy  Qumeyy  ^  Co.  had  learned  iliat  the  Plaint- 
iffs were,  as  between  themselves  and  McHmry^  in  fact  the 
sureties.  By  agreeing,  therefore,  to  hold  over  the  bills  they 
must  have  meant  that  they  would  not,  during  the  currency  of 
152]  i2fo'5  bills,  place  McHemy  *in  a  position  in  which  he 
could  be  sued.  If  they  recovered  or  received  the  money  and 
handed  them  the  bills,  they  would  obviously  break  their  con- 
tract with  McHmry,  If  the  creditor  agrees  with  the  principal 
that  he  will  not  sue  the  sureties,  the  case  is  stronger  than  the 
usual  case  of  an  agreement  to  give  time  to  the  principal,  which 
only  involves  by  implication  an  engagement  not  to  sue  the 
surety.  The  position  of  the  surety  is  changed,  because  it  is  one 
thing  to  lie  by  and  wait  before  suing  the  principal,  during  which 
time  the  surety  has  a  right  to  come  in,  discharge  the  debt,  and 
immediately  sue  the  principal,  and  another  thing  to  engage  posi- 
tively with  the  principal  that  lime  shall  be  given  to  the  surety, 
and  so  tie  up  your  own  hands  from  doing  that  which  would 
throw  the  surety  upon  the  principal.  In  fact  the  creditors  had 
bound  themselves  not  to  receive  payment  from  the  sureties,  be- 
cause if  they  did  receive  payment  they  must  give  up  the  bills  to 
the  Plaintii^,  who  were  the  sureties,  and  so  allow  them  to  pro- 
ceed against  McHenry,  which  would  'be  contrary  to  the  yrhole 
arrangement  betweea  them. 

There  remains  one  point  upon  which  Mr.  Cble  pressed  me 
very  strongly.  He  argued  that  Overend^  Gwm^,  <f  Q).,  at  the 
time  when  liiey  took  the  bills,  knew  nothing  of  this,  but  be- 
lieved the  Plaintiffe  to  be  the  principals  in  every  sense  of  the 
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word  as  between  themselves  and  McBmry^  and  as  between  them 
and  Overendj  Oumeyj  ^  Cb. ;  and  he  argued  that  their  position 
could  not  be  altered  by  their  being  afterwards  informed  of  the 
existence  of  a  different  arrangement,  and  he  cited  an  authority : 
Ex  parte  Graham  Q).  Now  in  that  case  the  Lords  Justices 
asked  if  there  was  any  authority  to  show  that  knowledge  ac- 
quired subsequently  to  the  engagement  would  fix  upon  the 
creditors  the  obligation  of  seeing  to  the  interests  of  the  surety ; 
and  counsel  citing  none,  it  seems  to  have  been  held  that  in  that 
case  the  discharge  did  not  take  place.  But  Oakeley  v.  Pasheller  (^ 
is  a  precise  and  indirect  authority  upon  the  point,  and  being  in 
the  House  of  Lords  is,  of  conrse,  above  that  of  this  Court  or 
that  of  the  Lords  Justices.  [His  Lordship  then  stated  the  facts 
of  that  case,  and  that  there  had  been  in  that  case  a  change  of 
the  positions  of  the  principal  and  the  surety,  and  that  Sir 
C.  Oakdey  was  held  to  have  had  notice  of  the  change  and  to  have 
♦discharged  the  executors  of  the  deceased  partner,  who  [153 
originally,  gave  this  bond  to  the  creditors,  and  who  had  origin- 
ally been  the  principal  debtor,  by  entering  into  an  engagement 
by  which  he  gave,  on  two  or  three  occasions,  time  to  the  re- 
maining partners  of  the  bank,  who  were  originally  sureties.] 

That  is  a  case  distinctly  and  plainly  in  point :  and  I  appre- 
hend that  tbe  hardship  involved  in  the  principle  is  not  so  great 
as  Mr.  Cole  represents.  There  is  really  no  hardship  in  tlie  case 
and  that  is  one  reason  why  I  proceeded  at  some  little  length 
to  show  that  the  doctrine  was  not  at  all  infringed  upon  by 
the  right  of  the  creditor  to  reserve  his  remedies  against  the 
surety.  The  Defendants  here  could  have  freed  themselves  from 
all  difficulty  whatever  by  reserving  their  rights  against  the 
Plaintiff,  and  if  that  had  been  done,  the  case  would  have  fallen 
within  the  principle  of  Owen  v.  Homaa  (*),  and  would  have  been 
free  from  all  difficulty. 

I  confess,  therefore,  that  it  appears  to  me  that  this  is  a  case 
plainly  within  the  line  of  authorities,  and  that  I  am  not  advanc- 
ing a  single  step  beyond  the  clear  principle  which  those  autho- 
rities have  established.  I  am  obliged  to  reverse  the  dedsion  to 
WMch  the  Vice-Chancellor  came ;  and  I  must  make  a  dech 

(>)  5  D.  M.  &  G.,  356.  O  10  Bli.,  548 ;  4  CI.  &  F.,  207. 

O  4  H.  L.  C,  997. 
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tion  according  to  the  prayer  in  the  bill,  and  the  Defendants 
must  pay  the  costs  of  the  suit,  except,  of  course,  of  the  appeal. 

Solicitors  for  the  Plaintiffs :  Messrs.  Farmer  ^  Bobins, 
Solicitors  for  the  Defendants :  Messrs.  Markby  ^  Tarry. 

The  reader  will  find  a  somewhat  ela-  BwnM,  2  Lansing.  52,  affirmed  N.  Y. 

borate  note  by  the  editor  of  the  present  Gonrt  of  Appeals,  Sept.  5,  1871,  Ex 

volame  in  Clarke's  Chancery  Reports,  parte  More,  2  Cox  03  and  74,  note  to 

edition  1869,  pp.  72-4.    See  in  addition  Hofl&uan's  edition, 
to  the  cases  there  cited  Bamk,  dte,,  ▼. 


L.JJ.  Dec.15,1871, 

161]   *-^  ^^  Maeseillbs  Extension  Bailway  Compant* 
JEx  parte  Orbdit  Fonoibb  and  Mobilieb  of  England. 

[Law  Reports,  7  Chancery  Appeals,  161.] 

Company — JUtsappiieaHon  of  Funds  by  Directors — Borrowing  Powers — Biggmur 
the  Mcurket — Notice — Oofnmon  Diflretstors  ofnd  SoUoitar. 

Two  directors  of  Company  A,  were  also  directors  of  Company  B.,  and  both 
companies  employed  the  same  solidtor.  Company  A.  owed  money  to  their 
contractor,  which,  however,  was  not  payable  immediately.  The  contractor  had 
bought  shares  in  the  company  and  was  pressed  by  the  stock  brokers  for  tho 
money.  Company  A.  agreed  to  advance  him  £7000,  and  borrowed  the  money 
from  Company  B.  on  the  secarity  of  a  mortgage.  The  loan  was  negotiated  by 
one  of  the  persons  who  was  a  director  of  both  companies,  and  the  solicitor  who 
acted  for  both  companies  prepared  the  mortgage.  >  Company  A,  had  power  under 
the  articles  to  borrow  money,  but  were  not  authorized  to  buy  up  their  own  shares. 
Both  companies  afterwards  were  wound  up : — 

HM  (reversing  the  decision  otMaUns,  V.C.),that  Company  B,  were  nota^cted 
by  notice  of  any  illegality  in  the  purpose  to  which  the  money  borrowed  was  to 
be  applied,  and  that  they  were  consequently  entitled  to  prove  against  the  estate 
of  Company  A.  under  the  winding-up. 

*  This  was  an  appeal  from  a  decision  of  Vice-Ohancellor  Matins 
made  in  the  winding-up  of  the  Marseilles  Extension  HaSway  and 
Land  Company^  Limited. 

The  company  was  instituted  for  the  .purpose  of  obtaining  a 
concession  of  land  for  the  construction  of  a  railway  to  Marse^O/dS^ 
and  for  acquiring  land  in  connection  with  that  object  The 
memorandum  of  association  was  dated  the  29th  of  December, 
1864. 
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One  of  the  principal  promoters  of  the  company  was  Mr.  W. 
Bowles^  who  entered  into  a  contract  to  sell  the  company  certain 
lands  which  he  had  purchased  in  Frcmce,  and  a  concession  from 
the  French  Government,  and  to  construct  their  railway.  By  a 
subsequent  agreement  made  on  the  21st  of  November,  1865, 
the  money  payable  by  the  company  was  fixed  at  £208,000,  of 
which  £120,000  were  to  be  paid  to  M.  Taliboty  the  owner  of  the 
lands,  and  £88,000  to  Bowles^  on  the  completion  of  the  purchase, 
and  he  gave  up  all  right  to  the  contract  for  the  railway.  Bowles 
was  accordingly  credited  with  £88,000  in  the  books  of  the  com- 
pany. 

♦Previously  to  this  date  Bowles  purchased  shares  of  the  [162 
company  to  a  large  extent  on  the  Stock  Exch/mgey  for  which  he 
was  unable  to  pay  on  the  day  of  settlement.  Under  these  cir- 
cumstances, he  applied  to  the  company  for  an  advance  on  ac- 
count of  the  money  due  to  him.  The  directors,  not  being  able 
to  pay  the  money,  and  fearing  that  any  failure  on  the  part  of 
Bowles  would  injure  the  company,  applied  to  the  OrSdU  Fonder 
and  MobUier  of  JEngUmd  to  advance  them  £10,000. 

Two  of  the  directors  of  the  Marseilles  BaUwaj/  Company y  one 
of  whom  was  Mr.  Newbon^  were  at  that  time  iJso  directors  of 
the  OridU  Fonder^  and  Mr.  Heritage^  the  solicitor  of  the  Marseilles 
Bailway  Company ^  also  acted  as  solicitor  for  the  Oridii  Fonder. 
Mr.  Newbon  and  Mr.  Heritage  were  deputed  to  negotiate  the  loan, 
and  they  accordingly  attended  at  the  board  meeting  of  the  Oridit 
Fonder  on  the  14th  of  November,  1865,  for  that  purpose. 

Mr.  Newbon  stated  in  his  examination  as  follows :  •*  The  £7000 
mentioned  in  the  minutes  of  the  15th  of  November,  1865,  as 
having  been  lent  by  the  OridU  FonxAer^  was  wanted  to  pay  Bowles 
under  his  contract.  We  were  advised  that  he  was  entitled  to 
receive  it.  I  made  the  proposal  to  the  Oridit  Former  for  the 
£7000.  I  made  it  to  Mr.  Ghrantj  who  was  the  managing  director 
at  that  time.  It  was  brought  before  the  OridU  Fonder  board. 
I  was,  no  doubt,  present.  I  do  not  remember  who  was  present 
except  Mr.  Grant  and  myself.  I  told  Mr.  Oranij  in  his  private 
room,  what  the  money  was  wanted  for.  I  have  no  doubt  that 
Mr.  Orant  stated  to  the  board  what  the  money  was  wanted  for, 
but  I  have  no  recollection  of  hearing  him  do  so.  I  told  Mr. 
Ghrcmi  that  Bowles  had  entered  into  engagements  to  pay  money, 
which  I  believed  he  had  no  means  of  paying  unless  he  received 
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some  payments  from  the  directors  of  the  company  under  his 
contract.  I  told  Mr.  Grant  that  these  engagements  were  to  pay 
stock-birokers  for  shares  in  the  company  in  qaestion,  which  he 
(Bowles)  had  bought  The  company  was  anxious  to  preserve 
its  reputation  on  the  Stock-Excfumpe^  and  therefore  we  were 
desirous  of  assisting  Bowles  to  meet  his  engagements." 

The  directors  of  the  OrSdit  Fancier  consented  to  advance  the 
money,  and  promissory  notes  were  thereupon  given  by  the  Jfar- 
seSles  Bjoalwoy  Gompami  for  £10,000,  and  the  repayment  of  the 
♦loan  was  secured  by  a  mortgage  of  certain  lands  which  [163 
the  company  had  contracted  to  purchase  at  MarseUUs.  The 
mortgage  was  prepared  by  Mr,  Heritage.  Of  the  money  so  ad- 
vanced £7000  was  paid  to  Bowles^  or  to  the  brokers  to  whom  he 
was  liable,  and  £3000  was  applied  in  meeting  some  bilk  on 
which  the  company  were  liable. 

In  August,  1866,  the  Marseilles  Mctension  BaHway  Compam/ 
was  wound  up  voluntarily,  and  subsequently  the  Oridii  Fancier 
was  also  wound  up  voluntarily. 

T&e  liquidators  of  the  Oridit  Fancier  claimed  to  prove  against 
the  estate  of  the  Marseilles  Bailway  Company,  for  the  amount 
advanced  by  them,  the  mortgage  having  turned  out  to  be 
valueless.  The  claim  was  resisted  by  the  liquidators  of 
the  MarseSks  Bcalway  Company  so  &r  as  related  to  the  £700(f 
advanced  to  Bowles  on  the  ground  that  the  money  was 
borrowed  by  the  directors  for  a  purpose  which  was  not 
warranted  by  the  articles  of  association,  namely,  the  purchase 
of  shares  in^eir  own  company,  and  that  the  directors  of  the 
Oridit  Fancier  had  notice  of  the  purpose  for  which  the  mobey 
was  to  be  applied.  The  principal  clauses  of  the  articles  of 
association  bearing  on'the  question  were  the  following: — 

Art  28.  "  The  directors  may  issue  debentures,  bonds,  or 
obligations  of  the  company,  at  any  time,  and  in  any  form  or 
manner,  and  for  any  amount  which  the  directors  may  from  time 
to  time  determine." 

Art.  57.  "  The  directors  shall,  subject  to  the  powers  of  the 
general  meetings,  have  the  entire  management  of  the  company, 
and  they  shall  have  power  to  appoint  and  fix  the  duties  and 
salaries  of,  and  to  remove,  the  manager,  secretary,  and  all  clerks, 
oflGlcers,  and  servants,  and  generally  to  do  all  acts,  matters,  and 
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things  which  are  necessary  or  proper  for  carrying  on  the  busi- 
ness of  the  company/' 

"  {a)  IVlthout  limiting  the  general  authority  hereby  given  to 
the  directors,  they  shall  have  the  following  specific  powers: 
viz.,  they  may,  for  the  purposes  of  the  company,  make,  draw, 
accept  or  indorse  any  promissory  note,  bill  of  exdiange,  or  other 
negotiable  instrument,  and  may  borrow  on  behalf  of  the  com- 
pany from  any  person  or  persons  any  sum  or  sums  of  moAey, 
eith^  by  way  of  mortgage  of  any  of  the  property  of  the  com- 
pany, or  on  bonds^  *debentures,  or  by  receiving  moneys  [164 
on  deposit,  or  otherwise,  as  they  may  see  fif 

The  claim  was  brought  before  the  Vice-Chancellor  MalinSy  on 
an  adjourned  summons,  when  His  Honor  refused  the  claim, 
and  die  liquidator  of  the  Oridit  Fonder  appealed  from  his  de- 
cision (*). 

0)  1871.  Nov.  6.  and  foster  other  companies,  and  that 
Sib  R.  Malinb,  V.G.,  said  that  the  they  were  not  very  scrapnloos  as  to  the 
question  to  be  settled  was,  whether  the  means  to  which  they  resorted.  The 
money,  which  was  advanced  by  the  evidence  in  this  case  appeared  to  him 
OrSdU  Fonder,  was  parted  with  under  conclusive  that  this  company  had  f  os- 
Buch  circumstances  as  to  constitute  a  tered  and  encouraged  the  formation  of 
debt  against  the  M<vrs«iUe%  BatHUnKvy  the  MarseiUes  Ecnkoay  Company.  Of 
Company.  the  eight  persons  who  signed  the  me- 
With  respect  to  borrowing  money,  morandum  of  association,  four  were 
different  principles  were  applicable  to  directors  of  the  CridU  Fbnder.  Mr. 
public  companies  from  those  which  ap-  Heritage  was  the  solicitor  of  both  com- 
plied to  individuals.  Shareholders  in  panies,  and  he  could  not  hesitate  in 
a  company*  had  certain  protections  coming  to  the  conclusion  thA  every 
thrown  over  them,  and  it  did  not  foUow  part  of  the  transactions  of  the  Marseilles 
that  any  sum  borrowed  by  the  directors  EaUtoay  Company  was  known  to,  par- 
constituted  a  debt  against  the  share-  ticipated  in,  and  promoted  by  the  Cri- 
holders.  .It  must  be  borrowed  for  a  dU  Fond&r. 

purpose  within  the  powers  conferred  Then  what  was  the  course  of  pro- 

upon  the  directors  by  their  deed  of  settle-  ceeding?    The  company  made  a  con- 

ment.    There  could  be  no  doubt  that  tract  with  Mr.  Talibot  for  land  in  France 

these  two  companies  were  intimately  for    £120,000,  which,   however,   they 

connected  with  each  other,  and  that  never  obtained,  as  the  land  was  taken  by 

the  Marseilles  HaUtoay  Com^ny  was  an  incumbrancer,  and  then  afterwards 

an  emanation  from  the  Or^dU  Fonder,  they  professed  to  purchase  the  same 

Although  he  could  not,  of  course,  im-  land  of  BouHes  for  £208,000,  crediting 

jwrt  the   evidence  of   one  case  into  him  with  an  advanced  price  of  £88,000. 

another,  yet  the  transactions  of  these  He  could  only  come  to  the  conclusion 

companies  had  been  so  often  before  him  that  this  was  a  simply  colorable  trans- 

that  it  was  well  known  that  the  object  action,   and    that   they  credited   him 

of  the  Cr^dU  Fonder  and  MobiUer,pTe-  with  this  sum  merely  for  the  purpose 

sided  over  by  Albert  Orant,  the  great  of  enabling  the  directors  to  carry  out 

speculator  of  the  age,  was  to  bring  out  their  schemes  for  misleading  the  public. 
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165]      *Mr.  Glassey  Q.O.,  Mr,  OoUon,  Q.C.,  and  Mr,  Jackson^ 
for  tie  Appellants : — 

There  is  no  evidence  that  the  Marseilles  Company  had  any 
illegal  intention  in  borrowing  the  money.  On  the  contrary,  it 
is  clear  that  the  directors  conceive  that  a  large  sum  of  money 
was  really  due  to  Bowles,  although  it  might  not  have  been  paya- 
ble immediately.    But  whatever  their  object  may  have  been. 

The  Credit  Fonder  were  also  at  that  OridU  Fonder  had  no  notice,  becauae 
time  engaged  in  promoting  the  Imperial  the  knowledge  poBseesed  b  j  Ifetobon  and 
Zand  Company  ofMa/rsdlles,  and  it  was  Heritage  was  not  in  the  same  transac- 
clear  from  the  evidence  of  the  secretary  tion.  But  that  was  simply  a  dealing- 
that  it  would  not  have  done  for  the  betweenborrowerandlender;  the  same 
Credit  Fonder  to  let  the  MareeiUes  Bail-  solicitor  acted  both  for  borrower  and  len  * 
Viay  Company  go  down,  because  in  that  der ;  and  nothing  could  be  clearer  law  in 
case  they  could  not  have  floated  the  that  Court  than  that  where  the  same  soli- 
Imperial  Land  Company.  Therefore,  citor  is  employed  by  both  borrower  and 
Bowles  was  sent  into  the  market  to  buy  lender,  whatever  knowledge  he  had  of 
shares  in  the  MarsdUes  Baxkoay  Com-  the  circumstances  of  the  borrower  the 
panyt  through,  not  one,  but  several  bro-  lender  was  affected  by  that  knowledge, 
kers,  and  in  so  doing  lost  a  large  sum  Mr.  Heritage,  as  the  agent  of  both  par- 
of  money.  How  was  this  money  to  be  pro-  ties,  had  notice  of  these  transactions, 
vided?  Th^  Ma/rmUee  Ba^jlAX>a/y  Company  and  Mr.  Neuibon,  as  a  director  of  both 
had  none,  so  they  sent  Mr.  Neulbon,  who  companies,  was  party  to  .them ;  his  oon- 
was  a  director  of  both  companies,  and  duct  as  director  of  one  company  could 
Mr.  Heritage,  who  was  the  solicitor  for  not  be  separated  from  hiB  conduct  as 
both  companies,  to  the  CrSddt  Fonder,  director  of  the  other.  He  considered 
and  they  told  Grant  the  purpose  for  that  Zitltieta*»  Claim  (Law  Rep.  5  Ch. 
which  t^  money  was  wanted,  and  ob-  444)  went  the  whole  lengtl^of  the  pre- 
tained  the  loan  from  the  board.  Under  sent  case.  In  that  case  Mr.  Henry  waa 
these  circumstances,  he  was  asked,  ait-  affected  with  notice  of  the  constitution 
ting  as  a  jury,  to  come  to  the  conclusion  of  the  company,  and  in  the  present  case 
that  Albert  Grant,  as  representing  the  Grant,  the  chairman  of  the  OridU  Fim- 
CrMit  Fonder,  believed  that  money  der,  knew  as  well  as  J^eubon  ttnd  Heri- 
was  really  due  to  Bowles,  and  that  he  tage  that,  although  the  directors  of  the 
did  not  know  the  purpose  for  which  the  Ma/rseiUes  BaHway  Compan^f  were  em- 
money  was  wanted.  He  was  perfectly  powered  to  borrow  money,  they  could 
satisfied,  on  the  whole  evidence,  that  not  do  so  for  the  purpose  of  "  rigging 
Albert  Grant,  and  Newbon,  and  all  the  market,"  or  paying  losses  incurred 
others  associated  with  them,  well  knew  in  the  process.  On\he  whole,  his  Honor 
that  there  was  no  debt  due  to  Bowles,  was  of  opinion  that  the  whole  transac- 
and  that  they  knew  that  the  money  was  tion  was  colorable,  was  fraudulent — 
wanted  for  "  rigging  the  market,"  and  a  transaction  out  of  which  no  rights 
that  all  had  b^en  done  with  their  full  could  arise,  in  which  all  the  Court  could 
consent  and  approbation  for  the  pur-  do  was  to  leave  the  parties  where  they 
ix>se  of  carrying  into  effect  their  general  were,  and  to  refuse  to  interfere  on  one 
purpose  of  fraud  upon  the  public.  side  or  the  other.  He  therefore,  refused 
It  had  been  urged  upon  him  that  the  the  claim,  but  without  costs. 


Vol.  Vn.]  CHANCERY  APPKALS.  496 

L  JJ.  In  re  Maneilles  Extension  Railway  Co.,  etc.  1671 

there  is  nothing  to  fix  the  OridU  Ibneier  with  any  notice  of 
it.  The  MarseHUs  Company  had  clear  powers  to  borrow  money, 
and  that  was  sufficient  for  the  secnrity  of  the  lenders.  The  mere 
&ct  of  the  two  companies  having  the  same  solicitor,  or  some 
common  directors,  does  '*'not  affect  each  company  with  [166 
notice  of  everything  that  is  done  in  the  other :  In  re  European 
Bank  Q. 

The  Vice-Chancellor  assnmed  that  one  company  was  an 
emanation  from  the  other,  and  that  they  were  conspiring  to- 
gether to  delude  the  public,  of  which  there  is  no  evidence 
whatever. 

Mr.  Wffffins  and.  Mr.  Oill^  for  the  liquidators  of  the  Marseilles 
Extension  Bailway  Company : — 

The  transaction  was  a  fraud  upon  the  articles  of  the  MarseUks 
Campanyj  and  was  not  binding  upon  the  shareholders.  !N'o 
money  was  really  due  at  that  time  to  BowleSy  and  the  evidence 
is  conclusive  that  the  directors  advanced  the  money  for  the  pur- 
pose of  "  rigging  the  market.  *'  It  was  a  breach  of  trust  on  the 
part  of  the  directors,  of  which  the  CridM  Fonder  had  notice  when 
they  lent  the  money.  This  is  not  an  ordinary  case  of  construc- 
tive notice,  for  Mr.  Newbon  actually  informed  Orant  that  the 
money  was  to  be  spent  m  paying  for  shares  in  the  company, 
and  the  same  solicitor  was  employed  for  both  parties  in  the 
transaction.  Whether  one  company  was  an  emanation  from  the 
other  or  not,  it  is  clear  that  they  had  common  interests ;  and  the 
directors  of  the  OridU  Fonder  believe  that  the  ruin  of  the  Mar^ 
seiUes  Company  would  materially  injure  their  company :  Balfour 
V.  Ernest  ^ ;  Holland  v.  Sart  (*) ;  Zubietas  Claim  (*). 

Sib  G.  Mellish,  L.  J. : — 

This  is  a  claim  on  behalf  of  the  Cridit  Fonder  Company  to 
prove  against  the  Marseilles  Extension  Bailway  and  Land  Company 
for  -£10,000,  which  was  money  lent,  in  the  year  1865,  on  the 
security  of  promissory  notes  given  by  the  Marseilles  Company  to 
the  Cridit  Fonder. 

By  the  57th  clause  of  the  articles  of  association  of  thS  Mar- 
sdUes  Company  they  had  the  most  unlimited  authority — of  course 

Q)  Law  Rep.  5  Ch.,  868.  O  Law  Rep.  6  Ch.,  678. 

O  28  L.  J.  (C.P.),  170.  O  Law  Rep.  5  Ch.,  444. 
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for  the  purposes  of  the  company — to  borrow  money  upon  the 
security  of  bills  of  exchange  and  promissory  notes.    Then  it  is 
not  denied  that  they  did  borrow  money  from  the  Or&lU  Fancier 
Company  upon  promissory  notes^  and  therefore  there  is  a  per- 
1671  fectly  plain  "^^imd /ooe  case.    The  defence  is  in  substcuice 
that  this  money  was  really  borrowed  for  a  purpose  that  was 
vltrii  vires  —  that  either  it  was  borrowed  to  "  rig  the  marked" 
or  was  borrowed  for  the  purpose  of  buying  up  the  shares  of  the 
company  itself,  there  being  no  clause  in  the  articles  of  associa- 
tion by  which  the  Marseilles  Company  were  allowed  to  buy  up 
their  own  shares ;  and  it  is  alleged  that  the  CrAUi  Fonder  had 
notice  of  it  at  the  time  the  money  was  lent  and  the  notes  given. 
The  witnesses  called  for  the  purpose  of  proving  this  defence 
were,  Mr.  Newbon,  a  director  of  both  companies,  and.  also  the 
secretary.    But  Mr.  Newbon  does  not  really  prove  the  case; 
for  the  result  of  his  evidence  is,  that  Mr.  Bowles^  the  contractor, 
had  a  claim  for  a  large  sum  of  money  against  the  company,  and 
that  it  was  extremely  desirable  that  some  of  it  sh6uld  be  ad- 
vanced to  him,  because  he  had  been  speculating  very  largely 
in  purchasing  shares,  and  because  if  the  money  was  not  paid 
to  enable  those  shares  to  be  taken  up,  they  would  not  get  a  set- 
tling day  Oil  the  Stock  J^change^  and  the  company  would  not  be 
enabled  to  start.    Although  that  was^the  way  in  which  the 
money  was  to  be  expended,  according  to  Mr.  Newbon^s  state* 
ment,  it  was  money  which  was  due  to  Bowles  on  the  existing 
contracts  with  the  company.    Then  it  is  proved  by  Mr.  Newbon 
that  he  and  Mr.  Heritage^  the  solicitor  of  both  companies,  went 
to  the  Or&iit  Fonder  for  the  purpose  of  negotiating  the  loan ; 
and  he  says  that  he  told  Mr.  Grants  the  managing  director  of 
the  Oridit  Fonder j  those  facts ;  that  he  told  him  they  wantedto 
borrow  the  money  for  the  purpose  of  making  a  payment  to 
their  contractor ;  that  the  money,  he  believed,  was  due  from 
them,  but  the  real  object  why  they  wanted  to  pay  him  the 
money  was,  that  it  would  be  prejudicial  to  the  company  (and 
he  probably  said  also,  to  the  Oridit  Fonder ,  who  were  about  to 
st£a*t  another  land  company  at  MarsdUes)  if  those  shares  were 
not  tal^en  up  and  the  company  was  not  started.    This  evidence 
certainly  does  not  by  itself  establish  the  defence.    The  Vice- 
Ghancellor  appears  to  have  come  to  the  conclusion  that  all  this 
was  a  sham,  and  that  there  was  nothing  due  to  Bowles ;  but 
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there  is  no  proof  of  that  in  the  evidence  now  before  us,  and  the 
Vice-Chancellor  appears  to  have  drawn  some  inference  in  this 
case  from  the  knowledge  of  the  affidrs  of  the  OridU  Fonder 
"v^Idch  he  had  gained  in  previous  eases.  But  we  must  decide 
this  case  on  the  '^'evidence  that  is  before  us.  I  do  not  [168 
thii^k  that  it  is  necessary  to  go  into  a  minute  examination  of  tixe 
deeds  to  see  whether  any  money  really  was  due  to  Bowles.  It 
-^^ould  rather  appear  that  none  was  actually  due  to  him  at  that 
time,  although  there  were  contracts  on  which  money  might 
afterwards  become  due,  and  this  would  rather  appear  to  have 
been  an  advance  to  him  in  anticipation  of  such  money.  But  in 
my  opinion  there  is  no  evidence  at  all  which  could  properly  be 
left  to  a  jury,  if  this  were  beiug  tried  at  Common  Law,  that  the 
OridU  Fonciefr  had  notice  of  any  of  these  transactions,  so  as  to 
make  this  loan  on  the  security  of  these  negotiable  instruments 
in  itself  an  invalid  loan. 

In  the  first  place,  it  is  said  that  the  one  company  was  an  ema- 
nation from  the  other,  and  whatever  was  known  to  the  one  was 
known  to  the  other.  That  is  a  general  statement  which  it  is 
difficult  for  me  to  follow ;  and  it  is,  in  point  of  fiact,  denied  by 
the  Appellants.  The  evidence,  as  &r  as  there  is  any  on  the 
subject,  is  that  the  Marseilles  Company  was  not  a  company  started 
by  the  OridU  Fanjcier.  It  appears  no  doubt  that  many  of  the 
original  promoters  of  the  Marseilles  Company  had  been  directors 
in  the  OridU  Fonder ,  and  that  at  the  time  when  this  transaction 
was  going  on  there  were  two  common  directors,  one  of  whom 
was  Mr.  Newbon,  What  does  the  circumstance  of  their  being 
two  common  directors  prove  ?  I  need  hardly  go  into  that,  for 
Mr.  Newbon  distinctly  denies  that  he  had  himself  notice  that  the 
money  was  not  due  to  BowleSy  or  that  there  was  any  impropriety 
in  the  transaction ;  and  this  is  not  contradicted.  But  even  if  that 
were  not  so,  I  cannot  think  that,  because  he  was  a  common  di- 
rector to  the  two  companies,  we  are  on  that  account  to  say  that 
the  one  company  has  necessarily  notice  of  everything  that  is 
within  the  knowledge  of  the  common  director,  and  which 
knowledge  he  has  acquired  as  director  of  the  other  company. 
It  appears  to  me,  that  a  director  is  simply  a  person  appointed 
to  act  as  one  of  a  board,  with  power  to  bind  the  company  when 
acting  as  a  board,  but  having  otherwise  no  power  to  bind  them. 
And  when  he  goes  on  behalf  of  the  Marseilles  Company  to  deal 
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with  the  OridU  Fonder y  and  the  Or&Ut  Fonder  company  negoti- 
ate with  him  and  come  to  a  certain  resolntion,  it  would  be,  as 
it  appears  so  me,  contrary  to  sound  principle  to  hold  that  the 
Oridii  Fomer  had  necessarily  notice,  or  that  their  board  had 
169]  notice,  of  every  fieict  that  '''happened  to  be  known  to  Mr. 
Newbon.  That  appears  to  me  quite  consistent  with  what  was 
laid  down  by  Lord  Justice  Qiffard  in  Zulweia^s  Clodm  Q)  which 
has  been  referred  to. 

Then  it  is  said  that  there  was  a  common  solicitor,  and  there- 
fore everything  known  to  one  company  must  have  been  known 
to  the  other.    Mr.  Heritage  is  not  called,  and  ail  that  is  said  is, 
that  he  was  the  solicitor  of  both  companies  and  used  to  attend 
their  boards ;  but  what  as  matter  of  £Etct  he  actually  knew,  or 
what  conclusion  he  drew  from  what  he  knew,  we  have  no  evi- 
dence.   It  appears  to  me  it  would  be  going  very  £Eur  indeed  to 
say,  not  that  the  OridU  Fonder  had  notice  of  any  fisKSts  which 
had  happened,  but  that  they  were  bound  by  any  knowledge 
that  Mr.  HerUage  might  have  of  an  intention  on  the  part  of  the 
Marseilles  Company  to  expend  the  money  which  they  were  pro- 
fessedly borrowing  for  a  purpose  quite  legitimate  for  some  other 
purpose.    I  cannot  see  that  there  is  any  evidence  at  all  when 
the  loan  was  agreed  upon  that  Mr.  Heritage  had  begun  to.  act 
or  was  acting  as  solicitor  for  the  OridU  Fonder.    He  went  with 
Mr.  Newbon  to  negotiate  the  loan.    That  loan  was  only  negoti- 
ated with  Mr.  Orantj  the  mana^ng  director  of  the  OridU  Fonder ^ 
and  it  was  brought  before  the  board  of  the  OridU  Fonderj  and 
the  board  as  a  board  came  to  the  resolution  to  make  the  loan, 
not,  as  fiur  as  appears,  consulting  Mr.  HerUage^  or  employing 
him  at  all  as  their  solicitor  in  the  matter,  but  acting  as  com- 
mercial men  upon  their  own  discretion.    "So  doubt  it  may  have 
been  part  of  the  terms  that  there  should  be  a  mortgage,  and 
Mr.  Heritage  may  have  been  employed  as  their  solicitor  to  draw 
up  the  mortgage  deed.    But  I  cannot  think  that  is  sufficient  to 
affect  the  OridU  Fmder  with  notice  of  any  improper  mode  in 
which  this  money  was  to  be  expended,  even  if  Mr.  HerUage  had, 
which  I  cannot  see  that  there  is  any  evidence  that  he  had,  notaoe 
that  it  was  to  be  expended  for  an  improper  purpose. 

After  all,  the  real  question  is,  which  of  two  innocent  sets  of 
shareholders  is  to  bear  this  loss  ?    It  appears  to  me  that  if  the 

O  Law  Bep.,  5  Ch.,  444. 
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directors  of  the  Marseilles  Company  have  been  gailty  of  an  im- 
proper application  of  the  fdnds  of  the  Marseilles  Company  it 
would  be  more  jost  that  the  shareholders  of  the  Marseilles  Com- 
pomi^  whose  directors  improperly  applied  this  money,  should 
bear  the  loss,  than  the  innocent  '^'shareholders  of  the  [170 
OridH  JEbneieTj  whose  directors  appear  to  have  done  what  it  was 
a  perfectly  legitimate  thing  for  them  to  do ;  it  being  a  part  of 
their  business  to  lend  money,  and  the  other  company  having 
power  to  borrow  it. 

It  appears  to  me  that  this  claim  is  made  out,  and  that  the 
order  of  the  Vice-Chancellor  should  be  reversed,  and  an  order 
made  allowing  the  claim,  with  costs,  in  the  Court  below. 

Sib  W.  M.  Jambs,  L.  J. : 

I  am  of  the  same  opinion.  I  desire  only  to  add  this :  I  can- 
not understand  how  a  director  of  a  company  going  to  borrow 
money  from  another  company  can  put  the  company  from  whom 
he  borrows  it  in  any  different  position  from  that  in  which  a  joint 
stock  bank  would  be  placed  by  a  director  of  it  asking  a  loan  for 
]iimsel£  Is  it  to  be  imputed  to  the  banking  company  that  they 
liave  knowledge  of  everything  the  director  knows  about  his  own 
private  affidrs  ?  Such  a  proposition  seems  to  be  most  unrea- 
aonable. 

Solicitor  for  the  Appellants :  Mr.  Heritage. 

Solicitors  for  the  Bespondents :  Messrs  Bathaway  ^  Andre!U)B. 


LJJ.,  Dec.  16, 1871. 

In  re  ElElvbbt's  Tbusts. 

[Law  BeportB,  7  ChAnoery^Appeftk,  170.] 

"Wm^LaU/ni  Amhiguity'-Pcvrdl  Skidmce-^ Imperfect  Description -^Legaey  to 

OharttMe  Society,  crfor  OharitMe  Gtject, 

A  tostatzix,  bj  wUl  made  in  1868,  gave  a  legacy  to  "the  treafraie^  for  the  time 
iMing  of  the  fond  for  the  relief  of  the  widows  and  orphans  of  the  dergy  of  the 
diocese  of  Woreetter,  to  be  applied  bj  him  for  the  benefit  of  that  charity."  Two 
Bodeties  made  a  daim.    One  had  been  founded  in  1777  for  the  relief  of  the 
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widows  and  orphaiiB  of  the  clergy  of  the  diooese,  at  which  tinde  the  diocese  com- 
prised only  the  Archdeaconry  of  Wbreetter.  In  1887  the  Archdeaconry  of  Go- 
f^entry  wa«  added  to  the  diocese^  and  in  1848  the  Worcester  society  altered  its 
title,  so  as  to  show  that  its  operations  were  restricted  to  the  Ardbideaconiy  of 
Woreeeter,  The  other  society  had  been  f otmded  in  1777  for  the  relief  of  widows 
and  orphans  of  clergy  in  the  Archdeaconry  of  CofDeairy,  The  father  of  the  tes- 
tatrix had  been  a  subscriber  to  the  Wareester  society  till  his  death  In  1817.  His 
widow  had  continued  the  subscription  lill  her  death  in  1800.  And  the  testatrix 
171]  had  continued  it  from  *that  time  at  an  increased  rate ;  but  it  did  not  appear 
that  the  testatrix,  or  any  of  her  family,  had  subscribed  to  the  Ooceniry  society  ;— 

BM,  by  MdUns,  V.Cthat  the  gift  was  to  be  treated  as  a  gift  to  an  object,  not 
to  a  x>articular  society,  and  must  be  apportioned  between  the  two  sodeties : 

Held,  on  appeal,  that  the  gift  w^  a  gift  to  a  particular  sodety,  with  a  slight 
inaccuracy  of  description,  and  that  the  Woreegter  society  was  solely  entitled. 

This  was  an  appeal  from  a  decision  of  Vice-OhanceUor  Maims. 

The  testatrix,  Miss  Kiloerty  died  on  the  26th  of  Ifovember, 

1870,  having,  by  will  made  in  July,  1868,  given  a  legacy  of 

£10,000  '**  to  the  treasurer  for  the  time  being  of  the  fund  for 

the  relief  of  the  widows  and  orphans  of  the.clQrgy  of  the  diocese 

•  of  Worcester  J  to  be  applied  by  him  for  tike  benefit  of  timt  charity." 

About  1777  a  society  had  been  founded  4it  Worctsier  called 
The  Society  for  the  JReUrfof  ihef  Widcnosemd  Orphans  of  Poor  (Jergy- 
meny  ^.,  ^:,  wUhifi  the  IHocese  of  Worcester. 

At  that  time  the  diocese  of  Worcester  was  co-extensive  with 
the  Archdeaconry  of  Worcester^  and  remained  so  till  1837,  in 
which  year  the  Archdeaconry  of  Oovenhy  was  added  to  the  dio- 
cese. After  this,  in  1848,  the  rules  of  the  society  were  altered, 
so  as  to  keep  its  operations  confined  to  the  old  diocese,%nd  its 
title  was  altered  to  The  Society  far  the  Belief  of  CUrgyrruTCs  Widmos 
and  Orphans^  and  Necessitous  CUrgymen^  in  the  Archdeacomy  of 
Worcester. 

About  1777  a  society  had  been  founded  called  ITie  Charity 
for  the  Belief  of  Necessitous  Clergymen^  their  Widows  and  ChMrenj 
wUhia  the  Archdeaeonry  of  O&oentry.  This  society  had  remained 
unaltered  up  to  the  present  time. 

The  testatrix  was  the  ^^ghter  of  a  clergyman  who  was  a 
yearly  subscriber  of  £1  Is.  to  the  Worcester  society,  and  died  in 
1817.  After  his  death  his  widow  continued  this  subscription 
till  her  own  death  in  1860,  and  the  testatrix,  on  her  mother's 
death,  increased  this  subscription  to  £5,  which  she  c^mtinaed 
during  the  remainder  of  her  life.  Neither  the  testatrix  nor  any 
of  her  femily  had  subscribed  to  the  Coventry  society.    There 
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was  no  other  society  besides  these  two  which  could  claim  to  be 
the  olgect  of  the  gift. 

The  legacy  haying  been  paid  into  Court  under  the  Trustee 
Rdief  Act,  the  Worcester  society  petitioned  for  payment  of  it  to 
them..*  The  Vice-Chancellor  Malins  held  that  it  must  be  [172 
apportioned  between  the  two  societies  Q).  The  Worcester  so- 
ciety appealed. 

Mr.  Chttony  Q.C.,  and  Mr.  C.  Walker j  for  the  Appellants : — 

There  is  no  society  to  which  the  words  ot  the  gift  accurately 
apply,  but  it  is  plain  that  the  testatrix  intended  a  gift  only  to 
one  society.  The  words  are  prmd  facie  applicable  to  the  Wor- 
cester society ;  and  when  we  look  at  the  fact  of  the  testatrix 
having  been  a  subscriber  to  this  society,  and  not  to  the  other, 
evidence  of  which  is  admissible  as  part  of  the  surrounding  cir- 
cumstances ( Wigram's  Extrinsic  Evidence  (^,)  there  can  be  no 
doubt  which  society  was  intended.  In  Bemascom  v.  Atkmcn  (^, 
part  of  the  description  applied  to  one  person  and  part  to  another, 
and  parol  evidence  was  adlnitted  according  to  the  principle  of 
jyoe  V.  JERscocks  {\  The  cases  as  to  apportioning,  iSmon  v.  Bar- 
ber (^,  BermeU  v.  Sayter  {%  do  not  apply ;  the  gift  is  not  a  gift 
'^  for  the  relief  of  the  widows  and  orphans  of  the  clergy  of  the 
diocese  of  Worcestery*^  but  a  gift  to  a  particular  society  called 
The  Society  for  the  Rdief  ^.  It  is  a  mere  case  of  inaccurate  de- 
scription. 


Mr.  Grlasscy  Q.C.,  and  Mr.  Vimghan  Hawkins ^  for  the  Qmntry 
society : — 

The  Court  will  look  to  the  object  of  the  ^ft,  which  is  plainly 
indicated  to  be  the  relief  of  the*  widows  and  orphans  of  clergy 
in  the  diocese ;  In  re  Maguire  f) ;  In  re  Clergy  Society  (■).  Parol 
evidence  as  to  subscriptions  is  not  admissible  to  show  ihe  inten- 
tion :  Drake  v.  Drake  (*). 

[The  Lord  Justiob  Mbllish  referred  to  Grant  v.  Grant  (*®).] 
There  is  no  case  in  which  a  charitable  society  has  obtained  a 

0)  Law  Rep.,  13  Bq.,  188.  O  ^  Beav,,  81. 

O  Page  leO.  O  Law  Rep.,  9  Eq.,  833. 

0 10  Hare,  845, 848.  O  ^  El.  &  J.,  616. 

O  6  M.  &  W.,  368.  08  H.  L.  C,  172. 

(»)  5  Eu88.,  112.  O  Law  Eep.,  5  C.  P.,  737. 
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bequest  unless  the  description  of  the  object  has  been  correct. 
A  purpose  is  pointed  out  which  the  Court  can  carry  into  eflfect 
by  a  scheme,  as  is  indicated  in  MUls  v.  Farmer  ("),  and  was  done 
in  *Losc(ymhe  v.  Winirmgham  (*)  and  Beece  v.  AUomey-  [173 
general  (•).  In  the  case  of  Clark  v.  Taylor  (*)  the  description  of 
tlie  objects  was  too  vague  to  have  effect  ^ven  to  it 

Sib  W.  M.  Jambs,  L.J, : —  • 

I  cannot  bring  my  mind  to  entertain  any  doubt  as  to  what 
the  meaning  of  the  testatrix  was.  The  soil  question  is,  do  her 
words  amount  to  a  gift  for  the  relief  of  the  widows  and  orphans 
of  clergy  throughout  the  whole  diocese  of  Worcester  t  Now, 
first,  are  the  words**  for  the  relief  of  the  widows  and  orphans, 
&c.,"  used  to  indicate  the  objects  of  the  bounty  of  the  testatrix, 
or  are  they  only  used  as  part  of  the  description  of  a  society  to 
which  the  testatrix  intends  to  give  a  legacy  ?  I  am  clearly  of 
opinion  that  they  are  only  part  of  the  description,  and  that  what 
we  have  to  find  out  is  —  who  answers  the  description  of  the 
treasurer  to  whom  the  legacy  is  given  ?  The  treasurer  of  the 
Worcester  society  giyes  parol  evidence  to  show  that  he  answers 
the  description,  just  as  if  a  legacy  was  given  "  to  the  son  of 
A  B.,"  a  claimant  would  give  parol  evidence  to  show  that  he  was 
the  son  of  A.  B,  Had  there  been  no  other  society  witli  any  such 
object,  it*  would  have  beenidle  to  suggest  any  doubt  as  to  the  trea- 
surer of  the  Worcester  society  being  the  person  intended ;  as  idle 
as  to  say  that  a  bequest  to  "  the  Dean  of  Westminster  "  was  not 
good,  because  he  ought  to  have  been  described  as  the  Dean  of 
the  Collegiate  Church  of  St.  Peter ^  at  Westrmnsier.  Such  a  slight 
inaccuracy  of  description  woUd  have  no  effect.  Here,  however, 
we  have  a  second  society,  which,  if  it  had  existed  alone,  might, 
*  I  will  assume,  have  answered  the  description  with  sufiicient  cer- 
tainty. Parol  evidence,  then,  is  admissible  to  show  which  of 
the  two  was  meant.  Evidence  has  always  been  admitted  to 
show  which  of  two  societies  the  testator  loiew,  and  to  which  of 
them  he  subscribed.  Such  evidence  is  admissible  to  remove 
an  ambiguity,  if  there  has  been  sufiicient  ground  laid  to  raise 
an  ambiguity,  and  I  am  assuming  against  the  Appellants  that 
the  Coventry  society  has  raised  an  ambiguity.  The  fund  must, 
in  my  opinion,  be  paid  to  the  treasurer  of  tie  Worcester  society. 

0)  1  Mer.,  55, 96.  O  13  Beav.,  87.         0  3  Hare,  191.        (*)  1  Drew..  642. 
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*SiB  G.  Mbllish,  L.  J.  : —  [174 

I  am  of  the  same  opinion.  The  language  of  the  bequest 
shows  that  the  testatrix  had  some  particular  society  in  her  mind, 
and  the  question  is  what  society  ?  There  is  no  difference  be- 
tween the  course  to  be  adopted  here  and  in  any  other  case  of 
finding  who  answers  the  description  given  in  a  will  of  a 
legatee.  If  there  were  no  sodety  answering  the  description 
sufiSicientiy  to  enable  it  to  claim  the  legacy,  it  may  be  that  the 
'  Court  would  carry  the  gift  into  effect  as  a  gift  for  the  relief  of 
the  widows  and  orphans  of  the  clergy  of  the  diocese.  Here, 
however,  I  think  it  clear  that  the  Appellants  come  near  enough 
to  the  description  to  be  entitled  to  the  legacy  if  there  were  no 
other  society  to  compete  with  them.  There  is  a  description  of 
the  society  by  its  old  name ;  its  name  has  been  changed,  but  its 
object  is  precisely  the  same  as  at  first,  and  the  old  name  is  not 
wholly  inapplicable  to  it  Then,  assuming  another  society  to 
come  near  enough  to  the  description  to  have  grou|id  for  claim, 
parol  evidence  is  admissible  to  remove  the  ambiguity,  and  the 
evidence  adduced  is  decisive. 

Solicitors :  Messrs.  Merediths^  Boberis^  ^  MBs;  Messrs.  Dim- 
eon  ^  Mvrton. 


L.JJ.  Jan.  25, 27, 1872. 

■  *jE&  parte  Hawkbb.    In  re  Kbbly.  [214 

[Law  BeportB,  7  Chancery  Appeals,  214.] 

Bankruptey-^AsiigiyinefU  of  aU  JMtar^a  Property --SubaUmUtA  BtoeepHan— 

Penaianfram  the  Bout  InSia,  (kympamy. 

A  debtor  execnted  as  Becurity  for  an  antecedent  debt  of  £1900,  an  assignment 
which  included  aU  his  properly  of  any  appreciable  value,  except  a  pension  of 
IO0.  6d.  a  day  to  which  he  was  entitled  as  a  retired  servant  of  the  EatilndAa  Com- 
pany:— 

HM  (affirming  the  order  of  Bacon,  C.  J.),  that  as  this  pension  wonld  not  pass 
to  a  trustee  in  bankrupt^^,  and  oonld  not  be  taken  In  execution  by  a  creditor,  it 
constituted  no  substantial  exception  from  the  assignment,  which,  being  an  as- 
signment of  substantially  the  whole  of  the  debtoir's  property,  was  an ACt  of  bank- 
ruptcy.* 
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This  was  an  appeal  by  an  execution  creditor  from  an  order 
of  the  Chief  Judge  refusing  to  discharge  an  injunction  granted 
by  the  Registrar  of  the  County  Court  of  CornwalL 

On  the  7th  of  July,  1871,  ELawker,  the  Appellant,  signed  judg- 
ment in  an  action  against  Kedy  for  £49 10^.  9c2.  debt  and  costs. 
The  poundage  made  the  total  amount  a  little  over  £61.  On  the 
11th  of  July  he  issued  execution,  and  seized  goods  sufficient  to 
satisfy  the  execution.  On  the  13th  of  July  Kedy  filed  a  declara- 
tion of  inability  to  pay  his  debts,  and  took  proceedings  for  tt^e 
liquidation  of  his  a£Gairs  by  composition  or  arrangement,  and  on 
the  same  day  obtained  an  interim  injunction  restraining  Hawker 
from  further  proceedings  under  ^e  judgment,  and  appoint- 
ing the  22d  of  July  for  him  to  show  cause  why  he  should  not 
be  absolutely  restrained.  On  the  22d  the  BegiBtrar  granted  an 
absolute  ii\j  unction  to  restrain  the  bailiff  of  the  County  Court 
from  selling  the  goods  under  the  execution.  On  the  9th  of 
August  the  first  meeting  of  creditors  was  held,  and  refused  to 
accede  to  liquidation  by  arrangement.  The  result  of  a  second 
meeting  was  the  same,  and  ultimately,  on  the  13th  of  Sep- 
tember, Kedy  was  adjudicated  bankrupt;  the  adjudication  being 
founded ^on. the  declaration  of  the  13th  of  July. 

Hawker  appealed  to  the  Chief  Judge,  and  when  the  appeal 
came  on  the  Chief  Judge  was  of  opinion  that  the  injunction  tould 
215]  ^ot,  *on  the  above  materials,  be  sustained;  but  by  ar- 
rangement the  case  was  adjourned  to  allow  the  trustee  to  bring 
forward  circumstances  which  made  a  new  case,  viz.,  that  Kedy 
had  committed  an  act  of  bankruptcy  on  the  8th  of  July,  by  giv- 
ing a  bill  of  sale  comprising  the  whole  of  his  property  to  secure 
an  antecedent  debt. 

It  appeared  that  Kedy  was  indebted  to  the  Lisheard  Baank  in 
£1600  on  three  bills  of  exchange  which  had  been  dishonored, 
and  he  accordingly  executed  the  bill  of  sale  in  question  to  N. 
Maky  the  manager  of  the  Oamelford  branch  of  the  bank.  This 
bill  of  sale  was  an  absolute  assignment,  as  upon  a  sale  to  Male 
for  £500,  of  all  Kedy^s  household  furniture,  goods,  chattels,  and 
effects  then  being  in,  or  upon,  or  belonging  to  the  messuage, 
garden,  and  premises  then  in  Kedy^s  occupation,  and  the  horses, 
cattle,  sheep,  pigs,  crops,  com,  hay,  straw,  consumable  stores, 
agricultural  implements,  carts,  carriages,  and  farming  uten^s, 
live  and  dead  stock,  goods,  chattels,  and  effects  then  being  in 
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or  upon  the  several  lands  and  premises  in  the  occupation  of 
Kedy  in  the  three  parishes  therein  mentioned,  the  particulars 
of  which  were  set  forth  in  a  schedule,  and  aU  other  the  goods, 
chattels,  and  ejSects  of  Keely  in  those  three  parishes. 

Keety  had  retired  from  the  service  of  the  East  India  Company j 
and  had  a  retiring  pension  of  10^.  6d.  a  day.  Evidence  was 
given  that  he  had  some  landed  property  at  Bangocnj  but  no- 
thing was  shown  as  to  its  value.  It  was  also  deposed  that  he 
was  lessee  of  a  house  on  which  he  had  covenanted  to  expend, 
and  had  expended,  £200,  of  which  lease,  commencing  in  1869, 
there  were  about  twelve  years  to  run ;  but  the  solicitor  of  the 
trustee  deposed  that  these  premises  had  been  made  over  by 
Kedyj  with  the  privity  of  the  landlord,  to  OaroUne  Keely^  and 
would  only  revert  to  Kedy  in  the  event  of  his  surviving  her. 
Kedy  was  also  tenant,  at  a  rack  rent;  of  some  lands,  which  he 
fiu-med,  but  his  interest  in  them  was  rejected  by  the  trustee  as 
valueless.  Kedy  had,  to  a  small  extent,  sold  manure  at  a  com- 
mission,  and  his  dealings  in  manure  were  reHed  on  as  trading. 
The  above  particulars,  and  the  chattels  mentioned  in  the'b^U  of 
sale,  were  tiie  whole  of  his  property. 

In  this  ertate  of  circumstances  the  Chief  Judge  held  the  assign- 
ment to  be  an  act  of  bankruptcy,  and  refused  to  dissolve  the 
injunction. 

♦Mr.  -Kay,  Q.O.,  and  Mr.  Bagleyy  for  the  execution  ere-  [216 
ditor,  in  support  of  the  appeal,  referred  to  Lomax  v.  Buxton  Q) ; 
Hopkinson  v.  I/usk  (*) ;   Woo^umse  v.  Murray  ^). 

l^Oibson  V.  Hast  India  Company  (^)  and  Innes  v.  Hast  India 
Company  (^  were  referred  to  during  the  argument  as  showing 
that  a  pension  of  this  kind  was  not  available  for  creditors.] 

Mr.  De  Qex,  Q.O.,  and  Mr.  Bobertson  OriffithSj  for  the  Re- 
spondent, were  not  called  upon. 

SiE  G.  Mbllish,  L.J.  :— 

The  question  we  have  to  decide  is,  whether  this  bill  of  sale 
was  within  the  rule  that  an  assignment  of  substantially  the 

(0  Law  Rep.,  6  C.  P.,  107.  (")  Law  Rep.,  2  Q.  B.,  634 ;  4  Q,  B.,  27. 

O  84  Beav.,  216.  (*)  5  Bing.  (N.S.),  262. 

O  17  C.  B.,  351. 
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whole  of  a  debtor's  properly,  to  secure  an  antecedent  debt,  is 
an  act  of  bankruptcy.  The  Chief  Judge  has  decided  that  it 
was  an  assignment  of  substantially  the  whole  of  the  debtor's 
property — a  conclusion  to  which  he  came,  as  a  matter  of  &cL 

It  is  now  contended  that  there  was  a  substantial  amount  of  pro- 
perty not  included.  First,  a  lease,  which  is  said  to  have  been 
worth  £150 ;  but  it  is  probable  that  when  all  the  effects  had 
been  sold  off,  the  lease  would  not  sell  for  anything.  Secondly, 
there  is  a  property  in  Indian  but  the  debtor  himself  speaks  with 
uncertainty  as  to  whether  he  has  it  or  not,  and  there  is  no  evi- 
dence as  to  its  value.  Thirdly,  there  is  the  pension  of  10^.  Gd. 
a  day ;  but  this  is  a  property  which  does  not  pass  to  the  trustee 
in  bankruptcy,  and  could  not  be  taken  in  execution  by  a  credi- 
tor. We  think,  therefore,  that  this  cannot  constitute  a  sub- 
stantial exception.  The  result  is  that  our  opinion  agrees  with 
that  of  the  Chief  Judge,  and  that  the  appeal  must  be  dismissed 
with  costs. 

Solicitors :  Messrs.  Clarky  Woodcockj  ^  Byland;  Mr.  J.  MUoU 

Fox. 


L.JJ.  Feb.  12, 1872. 

223]  *-fw  ^^  Bignold's  Sbttlbmbnt  Tbusts. 

[Law  Beports,  7  Ghanceiy  Appeals,  228.] 

AppcinifMntofJ^ew  T^ruBUeB--"  InMtpabUl^  <ust"  ^BedSanMAb^^ 

Act,  1850, «.  82. 

The  Court  has  power,  under  the  82d  section  of  the  Titutee  Ad,  1860,  to 
appoint  a  new  trustee  in  place  of  a  trustee  who  is  permanently  residing  abroad, 
without  his  consent. 

tiemble,  a  power  in  a  settlement  to  appoint  a  new  trustee  in  the  place  of  a 
trustee  incapable'to  act  applies  to  personal  incapacity,  and  not  to  dmple  resid^ioe 
abroad. 

Be  Blancha/rd  O  explained. 

This  was  a  Petition  brought  before  the  Lords  Justices  in  the 
first  instance  at  the  request  of  Vice-Chancellor  WickenSy  in  whose 
Court  the  Petition  had  been  set  down. 

0)  3  D.  F.  &  J.,  131. 


Vol  m]  CHANCBBT  APPEALS.  607 

lUJ.  Jn  re  Bignold's  Settlement  TroBts.  1879 

The  Petition  was  enlitnled  in  the  above-mentioned  matter,  and 
also  in  the  matter  of  the  will  of  ff.  D.  Semswcrthy  and  of  the 
Trustee  Acts,  1850  and  1862.  It  stated  that,  under  the  marriage 
settlement  of  Mr.  and  Mrs.  BignoMj  and  the  will  and  codicil  of 
the  lady's  &ther,  certain  trust  funds  had  become  vested  in,  and 
blended  in  the  hands  of,  certain  trustees,  one  pt  whom,  on  the 
2d  of  July,  1868,  left  Englamd  for  Tam,  with  the  intention, 
which  he  had  ever  since  adhered  to,  of  residing  there  perma- 
nently as  a  merchant.  Under  these  circumstances  the  donees 
of  the  power  of  appointing  new  trustees  under  the  settlement 
and  will  respectively  had  executed  deeds  appointing  a  new  trus- 
tee of  them  respectively,  in  place  of  the  trustee  out  of  the 
jurisdiction.  And  the  object  of  the  Petition  was  to  obtain  vest- 
ing orders  of  theproperty,  dispensing  with  service  on  the  trustee 
out  of  the  jurisdiction. 

The  Petition  was  presented  by  all  the  parties  interested  under 
the  settiement  and  will,  by  the  two  trustees  within  the  jurisdic- 
tion, and  the  new  trustee,  and  there  were  no  Bespondents. 

No  difficulty  arose  with  reference  to  the  exercise  of  the  power 
contained  in  the  settlement ;  but  the  power  contained  in  the 
will  only  extended  to  the  cases  of  trustees  ^^  dying,  disclaiming, 
or  desiring  to  be  discharged,  or  refusing,  declining,  or  becom- 
ing incapable  *to  acf  The  question  therefore  was,  [224 
whether  the  &ct  of  the  trustee's  permanent  residence  out  of  the 
jurisdiction  in  the  present  case  rendered  him  ^^  incapablcto  act" 
within  the  meaning  of  the  power. 

Mr.  Hcrian  Sndthj  for  the  Petitioners,  submitted  that  the  ap- 
pointment was  valid,  and  that  Mennard  v.  Wdford  Q)  and  Sugden 
on  Powers  (*)  should  be  followed,  rather  tiian  Withinyton  v. 
WUhingtm  ^)  and  Be  Watts' s  Settlement  (*). 

The  Lords  Justices  inclined  to  the  opinion  that  the  inca- 
pacity to  act  meant  a  personal  incapacity,  and  that  each  case 
must  depend  on  its  own  circumstances ;  but,  witiiout  expressly 
deciding  the  point,  suggested  that  the  difficulty  might  be  met 
by  the  Court  appointing  a  trustee  under  the  82d  section  of  the 
Trustee  Act,  1850. 

O  1  Sm.  &  Giff.,  426.  0 16  Sim.,  104. 

O  Pftgo  888,  note  (a),  8ih  Ed.  {*)9  Hare,  106. 
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Mr.  Horton  Smith  said  that  a  new  trustee  had  been  appointed 
in  place  of  a  person  out  of  the  jurisdiction  in  Be  Stewart  Q\  and 
Be  Harrison's  Trusts  (^.  But  a  doubt  had  arisen  fipom  the  de- 
cision in  Be  BlancTiard  (*),  where,  it  was  held  that  the  Court  had 
no  power  to  remove  a  trustee  against  his  wish.  In  the  present 
case  the  trustle  had  not  consented  to  be  removed,  nor  had  he 
been  served. 

The  Lords  Justices  were  of  opinion  that  Be  BUmchard  did 
not  militate  agsdnst  the  previous  authorities;  and  that  the 
Court  had  authority  to  make  the  appointment.  They  therefore 
ordered  the  Petition  to  stand  over  with  liberty  to  amend,  so  as 
to  ask  for  the  appointi^ent  of  the  new  trustee,  and  the  con- 
sequential vesting  order.  The  Petition  was  to  b6  then  men- 
tioned again,  and  the  usual  affidavit  of  fibiess  of  the  new 
trustee  to  be  produced. 

Solicitor :  Mr.  D.  Keane. 


L  JJ.  Feb.  17, 1872. 

229]  *-&*  re  Wynne. 

[Law  Reports,  7  Chancery  Appeals*  229.] 
i>u7»a^--Prac<i0a--/i£ri«2»e^»(?np--.d^Mme7i<  6y  CommUtee  to  grani  a  Lea§e. 

A  gentleman  entered  into  an  arrangement  by  letter  with  the  land  agent  who 
acted  for  the  committee  of  a  lunatic's  estate,  to  take  a  lease  of  part  of  the  estate 
for  a  term  of  three  years.  No  formal  agreement  was  entered  into,  nor  was  the 
sanction  of  the  Master  in  Lunacy  applied  for,  but' the  tenant  was  let  into  posses- 
sion, and  expended  a  considerable  sum  in  repairs  and  improvements.  After  he 
had  been  nearly  eighteen  months  in  possession,  the  conmiittee  gave  him  as. 
months'  notice  to  quit,  upon  which  he  applied  by  Petition  to  have  the  terms  of 
his  arrangement  with  the  agent  carried  into  effect : — 

Held,  that  the  Court  had  jurisdiction  to  make  an  order  giving  effect  to  that 
arrangement ;  and  order  accordingly. 

John  "Wtnnb  having  been  found  to  be  a  person  of  unsound 
mind,  his  wife,  Virginia  Wynnej  was,  in  July,  1858,  appointed 
committee  of  his  person  and  estate. 

0)  8  W.  B.,  297.  O  22  L.  J.  (Ch.),  69.  O  3  D.  F.  &  J..  181. 
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♦Part  of  the  lunatic^s  property  consisted  of  an  estate  com-  [230 
prising  a  mansion-house  and  farm^  which,  in  the  beginning  of 
1870,  were  occupied  by  Mr.  Blezard.  WiUiam  Jones  acted  as 
agent  for  the  committee,  and  all  communications  relating  to  the 
properly  were  made  to  him.  In- 1870  Mr.  Blezardy  being  de- 
sirous of  leaving  the  place,  arranged  to  hand  it  over  to  the 
Petitioner,  Mr.  Cape,  if  Mr.  Cope  would  buy  his  fiimiture  and 
could  get  himself  accepted  as  tenant.  Mr.  Cbpe,  who  required 
the  property  as  a  summer  residence  and  for  sporting,  had  an 
interview  in  March,  1870,  with  Mr.  Jones j  who,  as  Mr.  Cope  de- 
posed, represented  himself  as  an  agent  entitled  to  let  i;he  pro- 
perty, and  in  the  same  month  letters  ptosed  between  him  and 
Mr.  Cope,  which,  assuming  Mr.  JoTies'  capacity  to  contract,  con- 
stituted an  agreement  for  a  lease  for  three  years  from  the  25th 
of  March,  1870.  No  further  agreement  was  signed,  nor  was 
the  sanction  of  the  Master  in  Lunacy  applied  for;  but  on  the 
last-named  day  Mr.  Ci>pe  entered  into  possession  with  the  know- 
ledge of  the  committee.  Mr.  Cope  paid  for  the  ftimiture  and 
tenants  fixtures,  and  expended  upyrards  of  £400  in  repairs  and 
permanent  improvements. 

On  the  14th  of  September,  1871,  the  committee  served  Mr. 
Cope  with  notice  to  quit  on  Lady  Day,  1872.  The  rent  was  not 
in  arrear,  nor  was  it  alleged  to  be  too  low,  nor  was  any  ground 
suggested  for  objecting  to  Mr.  Cope  as  a  tenant 

Mr.  Cope  thereupon  presented  his  Petition  in  Lunacy,  and  in 
the  matter  of  the  ItWMJuy  RegvlatUm  Actj  1863,  praying  that 
Virginia  WyTme,  as  the  committee  of  the  estate,  might  be 
directed  to  grant  the  Petitioner  a  lease  in  conformity  with  the 
terms  agreed  upon  between  him  and  Mr.  JamSj  as  mentioned 
above,  and  might  be  restrained  from  ejecting  the  Petitioner. 

Mr.  LUtUj  Q.C.,  and  Mr.  Jackson^  for  the  Petitioner. 

Mr.  Southgatej  Q.C.,  and  Mr.  Jams-Batemanj  for  the  conmiittee, 
raised  the  question  of  jurisdiction,  the  Petitioner  being  a  person 
not  interested  in  the  lunatic's  estate,  but  did  not  very  strongly 
press  the  objection. 

Theib  Lordships  thought  that  they  had  jurisdiction  to  make 
the  order,  and  that  it  would  be  right  to  make  it  in  the  cir- 
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231]  cninstaiiceB  '*'of  the  present  case,  for  that  the  Court  would 
do  on  behalf  of  a  lunatic  what  a  just  and  reasonable  owner 
would  do.  They  accordingly  directed  the  committee  to  allow 
the  Petitioner  to  remain  in  possession  on  the  present  terms 
till  Lady  Day,  1878. 


Solicitors :  Mr.  J.  H.  LydaU;  Messrs.  Merediths^  JRobertSj  ^ 
MiUs. 
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(Jncktding  Ba/nkmpU^  0(ue$) 

BEFOBB 

THE  MASTER  OF  THE  ROLLS, 

THB 

VICE-CHANCELLORS 

JlXD  THB 

CHIEF  JUDGE  IN  BANKRUPTCY. 


M.B.  June  8, 0, 12 ;  Nov.  8, 1871. 
ElHBBRLET  V.  DlOE* 
[Law  Reports,  18  Equity  Gases,  1.] 
[1869  E.  20.] 

BuOder't  Oaniraet—ArbitraUon  Olaute— Agreement  a$  to  prieebeHoeenArekUeet 
and  Employer — EsOra  Works — OompUeated  Aeeount — JwrisAieHon, 

An  architect  entered  into  an. undertaking  with  his  employer  that  a  honse 
should  be  erected  for  a  sum  not  exceeding  £16,000,  including  architect's  oom- 
miseion  and  all  expenses,  and  engaged  the  services  of  a  builder  who,  without 
I  being  informed  of  the  undertaking,  gave  an  estimate  based  on  quantities  given 

I  him  by  the  architect,  and  entered  into  a  contract  with  the  employer  for  the  com- 

pletion of  the  work  from  the  architect's  plans,  and  under  his  superintendence, 
j  for  £18,600,  with  power  for  the  architect  to  order  extra  works,  and  with  a  clause 

\  providing  tiiat  all  questions  between  the  parties  under  the  contract  should  be 

settled  by  the  award  of  the  architect — on  a  suit  by  the  builder  claiming  to  be 
entitled  to  be  paid  by  the  employer  for. all  quantities  executed  by  him  beyond 
those  included  in  his  estimate,  and  for  extra  works : — 

Hdd,  that  the  account  was  too  complicated*to  be  taken  at  law,  and  ought  to  be 
taken  in  this  Court : — 

BM,  also,  that  on  the  evidence  the  architect  was  the  agent  of  the  employer ; 
that  his  undertaking  having  been  concealed  from  the  builder,  the  arbitration 
clause  in  the  cont^^  could  not  be  enforced ;  and  that  the  Plaintiff  was  *en-  [2 
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titled  to  an  aceount  for  what  was  dae  to  him  for  anj  works  execated  by  him 
under  the  architect's  direction  not  included  in  the  contract,  and,  for  any  works 
so  executed  under  the  contract  the  price  for  which  was  not  therein  included,  and 
for  any  variations  made  under  the  architect'^  direction  of  works  included  in  the 
contract. 

The  Plaintiff  in  this  case  was  Alfred  £imier2ey,  a  builder  and 
contractor  at  Bcmtmry.  The  Defendant,  WUUam  Wmiworth  Fitz- 
vMiam  Dicky  the  member  for  WicMoWf  was  the  owner  of  property 
at  Humewoodj  in  the  county  of  WickloWy  on  which  the  Plaintiff 
erected  the  mansion-house,  the  contract  for  which  was  the  sub- 
ject matter  of  the  suit  The  defendant  WUUam  White  was  an 
architect  in  Ixmdony  employed  by  the  first-named  Defendant  to 
design  and  superintend  the  erection  of  the  house  in  question. 

In  1866,  the  Defendant  Dwk  being  desirous  of  erecting  a  man- 
sion-house on  his  property,  and  having  heard  of  the  Defendant 
White  as  an  architect,  requested  his  agent,  Mr.  Fentoiij  to  write 
and  ascertain  the  terms  on  which  he  would  undertake  the  pre- 
paration of  the  plans  and  the  superintendence  of  the  work. 
Accordingly,  in  August,  1866,  Fenton  wrote  to  the  Defendant 
White  the  following  letter : — 

"  As  Mr.  Dick  has. never  been  engaged  in  any  building  opera- 
tions, and  is  in  some  measure  ignorant  of  the  conditions  on 
which  architects  usually  enter  upon  an  undertaking  such  as  he 
contemplates,  he  is  desirous  to  know  the  terms,  to  prevent  any 
misunderstanding  hereafter.  It  would  be  well  if  you  named 
the  conditions  both  for  completing  the  entire  buil(Kng,  or  for 
merely  coming  to  JSumewoidj  and  nothing  more  to  be  done, 
which  is  very  unlikely." 

The  defendant  White  sent  an  answer  stating  his  terms,  to 
which  Dick  assented,  and  at  a  subsequent  interview  informed 
him  that  he  did  not  wish  to  expend  more  than  £15,000,  including 
architect's  commission  and  other  incidental  charges.  It  was 
then  arranged  that  White  should  prepare  plans  and  elevations 
of  buildings,  of  which  the  entire  expense  should  not  exceed 
£15,000.  On  the  27th  of  February,  1867,  Mr.  White  sent,  in 
pursuance  of  these  instructions,  plans  and  elevations,  and  a 
letter  to  the  following  effect : — 

"February  27th,  1867. 
"  Dear  Mr.  Dicky —  I  am  sending  you  the  plans  with  the  eleva- 
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tion  *of  the  front.  On  the  other  side  I  give  a  summary  of  [3 
totals  which  I  feel  sure  may  be  relied  upon  as  a  guide  to  the  cost 
"  Upon  hearing  from  you  I  shall  be  prepared  at  once  to  go  on 
with  tiie  plans  and  specification,  and  to  produce  a  builder  who 
would,  I  have  no  doubt,  enter  into  a  contract  for  the  amount 
named.  Tours,  very  fiaithftiUy, 

Winiam  White. 

"Shell  of  house £10,000 

Fireplaces,  bells,  and  other  finishings  .        .        1,800 
Contractor's  estimate   •        •        •        £120 
Clerk  of  works    .        .        .        .         '  860 

—  480 

£12,280 

Architect 620 

Travelling  expenses 60 

House £12,960 

Total,  say 18,000 

Stables— 

Shell £2,000 

Fittings         ....  260 

Other  expenses     .        .        .  260 


Stables    .        .        .  £2,600. 


99 


On  the  28th  of  the  same  month  WkUe  applied  to  the  Plaintiff, 
who  had  before  executed  works  under  his  superintendence,  to 
ascertaiiJlif  he  would  undertake  such  a  contract ;  and  after  some 
correspondence,  the  Plaintiff  attended  at  White's  office  for  three 
days,  on  the  26tK,  27th,  and  28th  of  March,  1867,  when  he  was 
informed  generally  of  what  the  projected  works  would  consist. 
The  Plaintiff  alleged  that  no  spedfication&or  working  drawings 
were  at  that  time  prepared,  and  there  were  no  materials  in  ex- 
.  istence  from  which  a  contractor  could  take  out  the  quantities ; 
that  the  Defendant  White  showed  him  the  sketch  drawings  of  the 
house  and  offices,  and  called  out  the  quantities  of  the  work  to 
which  such  drawings  related,  and  the  Plaintiff  thereupon  stated 
the  prices  for  such  quantities,  but  that  as  to  the  laundry,  sta- 
bling, and  fittings  there  were  no  drawings ;  that  the  aggregate 
price  of  the  house  *thus  arrived  at  amounted,  without  fit-  [4 

65 
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tingSy  to  ^9500,  and  that  the  foUowing  gross  sums  were  set 
down  by  WkUCy  namely,  iS640  for  the  laundry  and  courtyard; 
jei620  for  the  furnishing  and  fittings ; .  and  ^1800  for  the 
stables  —  making  a  total  of  £13,500. 

The  Defendant  White  stated  that  on  the  occasion  referred  to 
he  produced  plans  and  paper  sufficient  to  enable  the  Plaintiff  to 
take  out  the  quantities  of  work  with  sufficient  accuracy,  with 
the  assistance  and  explanations  which  the  said  Defendant  offered 
to  give  him. 

On  the  28th  of  March  Dick  received  the  following  letter  from 
White:— 

"  March  27th,  1867. 

"  Dear  Mr.  Dkk, — Tou  wiU  be  glad  to  hear  that  I  have  gone 
satisfectorily  over  the  work  with  Mr.  Etmberlet/y  and  he  is  ready 
to  sign  a  short  preliminary  contract  to-morrow  if  you  approve  — 

^^  Shell  of  house,  including  laundry,  &c.  .    £10,140 

Finishings  and  fittings  .  .  .  .  1,620 
Stables  .  .  .  . ,  .  .  .  1,800 
Then  there  wiU  be  clerk  of  works  and  expenses  380 
Contractor's  estimate  .        .        .        .        •  140 

Architect  and  expenses        ....  780 

£14,860 

"So  that  you  may  safely  rely  upon  the  £15,000  covering 
everything,  unless  you  want  more  done  than  I  have  proposed. 
Indeed,  I  can  now  promise  it  shall  not  exceed  that  sum. 

"  Tours  feithfuly, 

«  Wm.  White.'' 

The  following  tender  was  prepared  by  the  Defendant  WkUCy 
and  signed  by  the  Plaintiff,  relying,  as  he  alleged,  on  the  repre- 
sentations made  to  him : — 

"  To  W.  W.  F.  Dick,  Esq.,  M.P.  "  March  29, 1867. 

"I  hereby  undertake  to  erect  and  complete  the  proposed 
house  and  offices,  famished  and  fitted  complete  with  stabliag 
and  fittings,  at  Hvmewood,  in  the  county  of  Wickbw,  Ireland,  in 
accordance  with  the  plans  and  particulars  prepared  for  the  same, 
and  fully  explained  to  me  verbally  by  WiOiam  White,  F.  S.  A., 
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architect,  for  *thG  sum  of  £18,690,  as  enumerated  below.  [5 
And  I  hereby  agree  and  undertake  to  enter  into  a  proper  con- 
tract for  the  same,  in  accordance  with  the  general  form  submitted 
to  me  which  accompanies  this  tender,  so  soon  as  the  working 
plans  and  specifications  shall  be  ready  for  the  same.  And  I 
will  engage  to  submit  to  the  sole  adjudication  of  the  said  architect 
all  questions  relating  to  the  same,  completing  the  whole  of  the 
works  to  his  entire  satisfaction  by  the  end  of  June,  1869,  but 
having  the  back  wings  and  oflBlces  ready  for  your  occupation  by 
the  end  of  June  in  the  year  1868,  and  the  remainder  of  the 
house  by  the  end  bf  September  in  the  same  year,  with  the  ex- 
ception of  decorative  finishings :  — ^ 

House  ai^id  offices  without  fittings,  but  including 

laundry  and  courtyard  ....    £10,200 
Finishings  and  fittings 1,690 

11,890 
Stables  and  fittings  complete        .        .        .        1,800 

Total  .        .        .        .        .    £18,690 

"  All  the  materials  to  be  the  best  of  their  respective  kind ; 
the  woodwork  to  be  well-seasoned ;  the  joinery  to  be  cut  out ; 
and  the  whole  of  the  timbers  delivered  on  the  spot  immediately 
on  the  signing  of  the  contract      (Signed)     "-4..  KmberleyJ* 

This  tender  was  sent  to  Dick. 

With  regard  to  this  tender  the  Plaintiff  stated  that  the  plans 
and  particulars  therein  referred  to  were  pencil  sketch  drawings 
of  the  house  and  offices  only,  and  the  quantities  and  gross  sums 
noted  down  by  White  eA.  their*meeting  at  WAiVs  office,  and  that 
the  Plaintiff  signed  the  tender  on  the  express  understanding 
and  condition  that  such  quantities  and  gross  sums  respectively 
should  not  be  exceeded  in  the  detailed  working  plans  and  spe- 
cifications. 

The  defendant  W^'^mad^the  following  statement  respecting 

this  part  of  the  case : — 

• 

"  On  the  morning  of  the  28th  or  29th  the  forther  question 
arose  in  conversation  as  to  what  must  be  done  in  case  the 
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worldng  plans  and  specification,  which  I  expressly  stated  should 
form  the  sole  basis  of  the  contract,  shonld  be  found  so  far 
unduly  to  exceed  the  original,  quantities  as  to  create  difficulties 
6]  in  the  Plaintiff's  signing  "Hhe  formal  contract  This  was 
agreed  by  us  to  be  very  unlikely,  and  the  Plaintiff  expressed 
himself  satisfied  that  liberal  spirit  had  been  shown  in  the  estimate 
and  that  he  should  not  be  over-nice  about  small  matters.  The 
Plaintiff  well  knew  that  I  never  had  been,  and  never  would  be, 
responsible  either  on  my  own  behalf  or  on  behalf  of  my  clients  for 
the  correctness  of  the  quantities ;  and  that  I  never  had  received, 
and  never  would  receive,  any  consideration  for  assisting  a 
builder  in  taking  out  quantities ;  but  I  gave  him  to  understand 
that,  if  he  should  not  see  his  way  in  accepting  the  contract 
finally  at  the  moment  agreed  upon,  I  should  be  willing  to  revise 
the  said  plans  and  specification  in  detail ;  or  that  I  would  en- 
deavor to  get  Mr.  Dick's  consent  to  increase  the  amount,  and 
at  the  worst  (which  was  most  unlikely),  that  I  must  procure 
that  paymeut  should  be  made  to  him  by  Mr.  Dick  for  such  work 
as  he  might  have  already  executed  prior  to  the  refusal  to  sign 
the  contract,  with  liberfrjr  to  myself,  on  Mr.  DicVs  behalf,  to 
enter  upon  negotiations  with  other  builders." 

It  was  then  agreed  that  the  works  should  be  proceeded  with. 
They  were  commenced  at  the  beginning  of  April,  and  in  the 
meantime  White  submitted  to  DzcArhis  plans  and  specifications. 

On  the  3d  of  June,  1867,  the  Plaintiff  was  requested  to  come 
up  to  town  to  sign  the  contract  in  the  course  of  a  few  days. 
He  was  ill,  and  unable  to  come  up  by  the  time  specified ;  and 
Whii^s  principal  clerk  was  accordingly  sent  down  to  him  with 
the  contract  and  the  plans,  which,  after  a  short  interview,  the 
Pl^tiff  signed ;  but  he  alleged  that  he  had  not  sufficient  time 
or  opportunity,  owing  to  the  state  of  his  health,  properly  to 
examine  them.  There  was  mucl^  conflicting  evid^ce  on  this 
subject. 

The  contract  was  dated  the  12th  of  June,  1867,  and  was 
made  between  the  Plaintiff  as  contractor,  on  the  one  part,  and 
the  Defendant  Dicky  on  the  other  part;  and  thereby,  after 
reciting  that  the  Plaintiff  had,  on  the  29th  of  March,  1867, 
signed  the  undertaking  to  enter  into  a  contract,  and  l^t  the  pre- 
sent contract  was  the  general  form  in  the  undertaking  referred  to 
as  accompanying  the  tender,  and  that  the  specification  thereto 
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annexed  and  the  working  plans  had  been  since  submitted  to, 
and  approved  by,  him,  and  were  to  form  part  of  the  contract, 
the  Plaintiff  thereby  agreed  to  complete  the  works  to  the  satis- 
&ction  of  the  architect  for  the  '''sum  of  £18,690 ;  and  it  was  [7 
thereby  provided  as  follows :  "  The  said  architect  is  held  and 
considered  to  have  the  power  of  ordering  any  alterations  or 
omissions  during  the  progress  of  the  works,  without  in  any  way 
vitiating  this  contract,  and  such  alterations  shall  be  thereupon 
carried  out  by  the  said  contractor ;  and  further,  that  in  case  any 
difference  of  cost  be  caused  by  such  alterations,^  formal  order 
for  the  same,  signed  by  the  architect,  shall  be  sent  to  the  con- 
tractor, whose  proceedings  to  carry  out  such  works  shall  be 
considered  as  a  due  acceptance  of  the  same,''  and  further : 
'^  The  contractor  agrees  that  no  actual  or  pretended  excess, 
whether  in  construction,  materials,  or  matter  of  detail  shown  by 
the  subsequent  working  drawings,  shall  in  anywise  be  considered 
as  a  claim  for  extra  charges  except  as  herein  provided ;  and 
further,  that  he  will  do  no  extra  work,  nor  in  anywise  cMm  or 
demand  payment  for  the  same,  if  done,  but  on  these  conditions." 

The  contract  also  contained  the  following  proviso : 

^^  And  it  is  hereby  ftirther  agreed  that  all  questions  between 
the  said  parties  touching  the  matters  relating  to  this  contract, 
shall  be  left  to  the  sole  determination  or  award  of  the  said 
architect;  and  the  said  parties  hereto  respectively  shall  and 
will  abide  by,  and  perform  and  keep,  the  said  determination  or 
award  made  in  writing  under  his  hand  and  seal  delivered  to  the 
said  parties  respectively,  direct.  And  it  is  hereby  further 
agreed  by  and  between 'the  said  parties  ^t  the  subnuasion 
hereby  made  shall,  at  the  option  and  at  the  expense  of  either  of 
the  parties  requiring  the  same,  be  made  a  rule  of  Her  Majesty's 
Court  of  Queen's  Bench  at  Westrninsier" 

The  working  plans  referred  to  in  the  contract  were  thirteen 
in  number,  and  there  were  seventy-seven  pages  of  specifications, 
all  of  which  the  plaintiff  marked  with  his  initials,  but  he  stated 
that  it  would  have  taken  at  least  a  month's  diligent  labor  of  a 
skilled  contractor  to  take  out  the  quantities  from  them.  The 
Plaintiff  had  no  copy  of  the  contract  left  with  him. 

The  Plaintiff  proceeded  with  the  building  and  with  various 
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extra  works  under  the  direction  of  the  architect,  believing,  as 
he  alleged,  that  for  all  such  extra  works,  he  would  be  paid.  The 
cost  of  the  works,  including  such  extra  works  considerably  ex- 
3]  ceeded  the  ^amount  mentioned  in  the  estimate  and  contract ; 
and  this,  according  to  the  Plaintiff,  was  partly  owing  to  the  fact 
that  the  quantities  in  the  detailed  working  drawings  prepared  by 
Whitej  and  appended  to  the  contract,  considerably  exceeded 
those  given  to  the  Plaintiff  as  the  basis  of  his  estimate.  The 
Defendant  WMte  refused  to  certify  for  the  payment  of  such 
extra  works.   . 

At  the  beginning  of  the  year  1869,  the  Plaintiff  for  the  first 
time  discovered  that  the  Defendant  White  had  given  a  promise 
or  guarantee  to  the  Defendant  Dick  that  the  whole  cost  of  the 
works  comprised  in  the  contract  should  not  exceed  £16,000,  in- 
cluding the  architect's  remuneration  and  the  salary  of  the  clerk 
of  the  works.  The  Plaintiff  alleged  that  White  had  thereby  a 
personal  interest  in  keeping  down  and  reducing  the  amount 
justiy  payable  to  the  Plaintiff,  and  that  it  was  inequitable  that 
any  of  the  matters  in  question  should  be  left  to  his  adjudication. 

The  Defendant  Dick  refused  to  pay  the  amount  claimed  by 
tiie  Plaintiff  for  extra  works,  and  the  Plaintiff  accordingly  filed 
his  bill  against  the  two  defendants,  praying  that  it  might  be  de- 
clared that,  in  addition  to  the  said  contract  priq|B  of  £13,690,  he 
was  entitled  to  be  paid  by  measure  and  value  for  all  quantities 
of  work  executed  by  him  beyond  the  quantities  included  in  the 
Plaintiff's  estimate  of  the  29th  of  March,  1867 ;  that  an  ac- 
count might  be  taken  of  what,  on  the  footing  of  such  declara- 
tion, was  due  to  the  Plaintiff  from  the  Defendant  IHck  in 
respect  of  the  works  included  in  the  estimate,  and  the  extra 
works  executed  by  the  Plaintiff;  and  that  the  Defendant  Dick 
might  be  ordered  to  pay  what  should  be  found  due. 

The  Defendant  Dick  declined  to  enter  into*  the  question  be- 
tween the  Plaintiff  and  White^  and  relied  entirely  on  the  Plaint- 
tiff's  tender  and  contract ;  and  stated  that  he  was  ready  and 
willing  to  pay  whatever  might  be  due  to  him^  under  the  con- 
tract as  soon  as  he  obtained  the  requisite  certificates  of  the 
amount  He  denied  that  WhitCj  while  acting  as  his  architect^ 
was  his  agent.  He  admitted  that  the  basis  of  his  employment 
of  WMte  was,  that  the  sum  of  £15  000  was  to  cover  every  ex- 
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penditure,  as  stated  in  the  letter  of  the  27th  of  March^  1867, 
and  submitted  that  the  bill  ought  to  be  dismissed  with  costs. 

The  Defendant  Whitens  grounds  of  defence  have  already  been 
♦partly  stated.  He,  by  his  answer,  went  ftdly  into  all  the  [9 
transactions,  for  the  purpose  of  showing  that  he  had  treated  tlie 
Plaintiff  with  good  faith ;  that  the  Plaintiff  had  full  opportunity 
of  preparing  his  estimate ;  that  the  price  mentioned  in  the  con- 
tract ought  not  to  stand  for  the  quantities  and  works  stated  as 
the  basis  for  the  Plaintiff^s  estimate ;  and  that  the  Plaintiff 
ought  not  to  paid  by  measure  and  value  for  the  excess  in  the 
quantities  and  works  executed  by  him ;  but  that  the  contract 
was  binding  on  the  Plaintiff,  and  ought  to  be  strictiy  adhered 
to,  and  that  it  was  not  now  open  to  the  Plaintiff  to  raise  any 
question  as  to  alleged  discrepancies  between  the  quantities  in 
his  estimate  and  those  in  the  contract  plans  and  specifications. 
He  further  stated  that  he  had  not  given  any  personal  guarantee 
to  Dick  that  the  total  cost  should  not  exceed  £15,000,  and  that 
he  had  not  thereby  any  personal  interest  in  keeping  down  that 
cost. 

Mr.  Sofuihgaiej  Q.C.  and  Mr.  Begg  for  the  Plaintiff: — 

The  Plaintiff  in  this  case  is  entitled  to  an  account  of  all  extra 
wc^ks  dcHie  and  executed  by  him  in  pursuance  of  the  tender. 
The  tender  and  the  contract  must  be  taken  together,  and  as  the 
contract  was  executed  by  the  Plaintiff  without  sufficient  mate- 
rials being  ftimished  to  him  by  the  Defendant  WhiU^  and  when 
he  could  not  give  the  time  which  was  necessary  to  enable  him 
sufficiently  to  consider  it,  he  cannot  be  strictiy  bound  by  it 
wherein  it  differs  from  the  tender.  Besides,  the  evidence  shows 
that  the  real  contract  between  the  parties  differed  materially 
from  the  written  contract ;  and  parol  evidence  may  be  adduced 
to  show  what  the  actual  contract  is.  The  defendant  White  must 
throughout  these  transactions  be  regarded  as  the  agent  of  Dkkj 
and  Dick  must  be  held  responsible  for  his  acts. 

It  appears  that  Dick  had  been  assured  by  White  that  the  whole 
expense  should  not  exceed  the  sum  of  £15,000.  This  promise 
or  undertaking  was  never  disclosed  to  the  Plaintiff;  and  on  this 
ground  we  contend  that  the  arbitration  clause  in  the  contract 
providing  that  "  all  questions  between  the  parties  touching  the 
matters  relating  to  the  contract  shall  be  left  to  the  sole  determi- 
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nation  or  award  of  the  architect,"  cannot  be  enforced  ;  for  it 
has  been  held  that  where  there  is  any  circumstance  calculated 
10]  to  bias  *the  mind  of  an  arbitrator  unknown  to  either  of  the 
parities  who  have  submitted  to  his  decision,  that  is  a  sufficient 
ground  for  the  interference  of  the  Court 

Thus,  in  Kemp  v.  Hose  (*),  where  a  builder,  by  his  contract, 
bound  himself  to  abide  by  the  decision  and  certificates  of  an 
architect  as  to  the  amounts  to  be  paid  for  the  work,  not  know- 
ing that  the  architect  had  given  an  assurance  to  the  employer 
that  the  cost  of  the  building  should  not  exceed  a  certain  sum, 
although  he  refused  to  guarantee  that  amount,  the  Court  did 
not  consider  the  decision  of  the  architect  made  under  such  a 
bias  as  binding,  but  gave  directions  so  as  to  ascertain,  under  the 
authority  of  the  Court,  how  much  remained  justly  due  to  the 
Plaintiff.    That  case  is  a  direct  authority  in  the  Plaintiff's  fevor. 

The  same  principle  was  recognized  in  Scott  v.  Corporation  of 
Liverpool  (*),  where,  however,  as  the  builder  was  aware  of  the 
agreement  between  the  architect  and  his  employer,  and  of  the 
fact  of  the  architect's  interest  in  consequence,  the  builder's  case 
failed.  In  Pawley  v.  TumbuU  ('),  the  Court,  on  being  satisfied 
that  there  had  been  unfair  conduct  towards  a  builder,  on  the 
part  of  an  architect  whose  decision  waa  by  the  terms  of  the  con- 
tract to  be  final,  decided  that  the  builder  must  be  relieved  &om 
all  penalties  by  reason  of  the  non-completion  of  the  contract, 
and  declared  the  architect's  decision  not  binding. 

On  these  authorities  we  contend  that  the  arbitration  clause  in 
the  contract  here  must  be  set  aside.  That  being  so,  the  ques- 
tion arises  whether  the  Plaintiff  is  to  be  left  to  his  remedy  at 
law.  We  submit  that  this  Court  has  full  jurisdiction  to  deal 
with  it  Where,  as  here,  the  account  is  a  very  complicated 
one,  and  can  be  more  conveniently  taken,  in  a  Court  of  Equity, 
then  such  an  account  will  be  ordered  to  be  taken,  as  in  Mcintosh 
V.  GhrecU  Western  Railway  Company  (*)  and  Taff  Yak  Baxboay  Comr 
pony  V.  Nixon  (").  . 

Mr.  Jessdj  Q.C.,  for  the  Defendant  Zfei: — 

Where  fraud  is  charged  by  a  bill  which  the  Plaintiff  fidls  to 
establish,  then  he  cannot  succeed  unless  he  has  some  other  equity 

0  1  Giff.,  258.  O  3  Giff.,  70. 

0 1  I>e  G.  &  J.,  309.  O  8  Sm.  &  Giff.,  146. 

O  1  H.  L.  C,  111. 
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'^'distinct  from  that  based  on  the  aUegatione  in  the  bill.  [H 
The  case  of  Kemp  v.  Hose  Q,  relied  on  by  the  other  side,  is  not 
law.  It  is  iooonsistent  with  the  decision  of  the  House  of  Lords 
in  Banger  v.  Qreat  Western  BaHway  Ocmpmy  ('),  where  a  con- 
tract was  entered  into  between  a  railway  company  and  a  con- 
tractor, and  in  case  of  dispute  between  ^e  contractor  and  the 
chief  engineer  before  the  completion  of  the  works  it  was  agreed 
that  the  decision  of  the  engineer  should  be  final,  and  the  con- 
tractor subsequently  discovered  that  the  engineer  was  a  large 
shareholder  in  the  company.  Disputes  having  arisen*  he  filed 
his  bill  to  have  the  accounts  taken,  but  the  House  of  Lords  held 
that  the  ground  above  stated  formed  no  ground  of  relief.  So 
in  HjXL  v.  Sauih  Staffordshire  BqHway  Ompam/  ('),  where  pay- 
ments to  a  contractor  were  to  be  certified  by  the  engineer  of 
the  railway  company,  he  was  held  not  to  be  disqualified  from 
so  doing,  on  the  ground  of  his  having  become  lessee  of  the  com- 
pany at  a  rent  depending  on  the  amount  so  certified  for. 

In  Bliss  V.  SmUh  (^)  Kemp  v.  Bose  was  cited  but  disregarded 
by  the  Court. 

In  Scrivener  v.  Pask  (*),  where  an  owner  employed  an  archi- 
tect to  prepare  plans  and  a  specification  for  a  house,  and  to 
procure  a  builder  to  erect  it  for  him,  the  architect  took  out  the 
quantities,  and  represented  to  the  builder  that  they  were  correct, 
and  the  builder  thereupon  made  a  tender  which  was  accepted. 
The  quantities  proved  to  be  incorrect,  and  the  Plaintiff  expended 
upon  the  building  a  much  larger  «amount  of  materials  tiian  he 
contemplated.  It  was  there  held  that  there  was  no  evidence 
that  the  architect  acted  as  the  agent  of  the  owner  in  taking  out 
the  quantities,  or  that  the  owner  guaranteed  their  accuracy ; 
and  that  therefore  the  builder  could  not  recover  more  than  his 
contract  price. 

The  same  principle  is  applicable  here,  and  Dick  cannot  be 
held  to  have  guaranteed  the  correctness  of  Whitens  quantities. 

Mr.  W.  Pearson^  on  the  same  side  : — 

By  the  terms  of  the  contract  the  Plaintiff  could  not  be  allowed 

O  1  Giff.,  268.  O  34  Beav.,  508. 

O  5  H.  L.  C,  72.  (•)  18  C.  B.  (N.S.),  786 ;  Law  Rep.  1  C. 

0 11  Jar.  (N.S.),  192.  P.,  715. 
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12]  *ft>r  extra  works,  except  where  authorized  by  the  architect 
By  the  case  of  Scott  v.  Corporation  of  Liverpool  Q),  it  appears  that 
such  a  contract  is  as  much  binding  in  equity  as  at  law.  The 
Plaintiff  claims  under  the  contract,  by  which  he  virtually  adopts 
it,  and  he  also  claims  to  set  aside  the  contract.  He  contends 
that  the  quantities  were  not  fairly  represented  to  him  by  WhiUj 
and  that  he  signed  the  contract  on  the  footing  of  such  repre- 
sentations, which  were,  he  says,  adopted  by  Dick.  But,  even 
if  he  was  so  misled,  that  would  not  affect  White,  unless  he  were 
Dick's  a^ent,  which  cannot  be  established. 

As  regards  an  architect's  authority  to  bind  his  employer,  he 
cannot  bind  him  for  extra  works,  except  under  the  contract, 
and  then  only  by  orders  in  writing :  Hex  v.  Peto  (^ ;  Oooper  v. 
Langdon  (^).  It  is  settled  law  that  an  architect  is  only  the  agent 
of  an  owner  for  the  purpose  of  seeing  that  the  plans  are  adhered 
to,  and  that  if  a  builder,  on  the  authority  of  an  architect,  makes 
alterations,  his  only  remedy  is  against  the  architect  He  can- 
not recover  for  anything  beyond  the  contract,  except  by  special 
authority  from  the  owner. 

In  Coker  v.  Yoimg  (^),  which  was  a  case  on  a  building  contract, 
providing  that  extra  works  were  to  be  allowed  for  at  amounts 
to  be  named  by  the  surveyor,  it  was  held  that  the  contractor 
could  not  claim  for  work  as  in  excess  of  the  quantities  on  which 
it.  was  based,  nor  for  any  additions  beyond  the  amount  allowed 
by  the  company. 

The  Plaintiff's  remedy,  if  any,  is  at  law ;  and  there  is  no 
equitable  construction  of  such  a  contract  distinct  from  that 
which  is  legal.  This  appears  from  the  case  of  Scott  v.  Oorpora- 
tion  of  Liverpool. 

The  bill  is  framed  on  the  ground  of  equitable  fraud;  but 
even  if  that  were  established,  the  contract  would  not  be  void, 
but  voidable  where  redress  could  be  obtained  at  law. 

Lastly,  if  the  Plaintiff  seeks  to  set  aside  the  contract  he  can- 
not do  so  in  the  present  suit  without  filing  a  bill  to  have  the 
contract  rectified. 

[13  *Sir  R.  JBaggaUey,  Q.C.,  and  Mr.  Cozens-Hdrdj/y  for  the 
Defendant  White: — 

(')  1  DeG.  ft  J.,  869.  (»)  9  M.  &  W.,  60. 

(")1  Y.  &J.,  37.  0  3F.  &F.,98. 
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The  Defendant  White  is  not  a  necessary  party  to  this  suit, 
and,  as  against  him,  the  bill  should  be  dismissed  with  costs. 
It  is  true  that  there  are  allegations  in  the  bill  impeaching  the 
propriety  of  Whitens  conduct,  but  no  relief  is  prayed  against  him. 
There  is  no  case  of  collusion  between  IHck  and  WhUCy  and  no 
allegation  against  him  subsequent  to  the  execution  of  the  con- 
tract If  there  has  been  a  mistake  common  to  both  parties  to 
a  contract,  then  the  Court  will  rectify  a  contract;  but  if  the 
mistake  is  only  on  one  side,  then  the  plaintiff  must  show  not 
only  that  he  was  misinformed,  but  that  the  mistake  was  known 
to  Whiiey  and  that  he  was  acting  as  agent  for  Dick. 

Mr.  SouthgatCy  in  reply  : — 

The  case  of  Kemp  v.  Boss  Q)  hsfi  not  been  overruled.  In 
HoTiger  v.  Great  Western  Bmlway  Ocmpany  (^  the  contractor 
might  have  known  that  the  engineer  was  a  shareholder.  In 
SSI  V.  Sauih  Staffordshire  BaUway  Company  0  the  suit  was  not 
decided. 

In  this  case  the  architect  gave  the  Plaintiff  the  quantities,  not 
the  drawings  from  which  the  quantities  were  to  be  taken  out, 
and  he  was  led  to  believe  that  the  plans  would  not  exceed  them. 
This  has  proved  not  to  be  the  case,  and  hence  a  case  of  equi- 
table fraud  arises  on  the  part  of  the  agent  for  which  the  princi- 
pal  is  liable :  JBanoick  v.  BngKsh  Joint  Stock  Bank  (^. 

It  is  said  that  we  ought  to  have  filed  a  bill  for  the  rectifica- 
tion of  the  contract,  but  that  is  only  necessary  where  no  occasion 
has  arisen  for  acting  under  the  contract,  not  where  the  whole 
question  as  to  the  rights  of  the  parties  is  in  dispute. 

There  are  numerous  cases  where  the  Court  has  admitted  evi- 
dence to  show  what  was  the  real  contract  between  the  parties. 
Thus,  in  Harris  v.  Bickett  (*),  in  the  case  of  a  bill  of  sale,  evi- 
dence of  an  original  verbal  agreement  was  admitted  whese  a 
subsequent  written  agreement  did  not  contain  the  whole  of  the 
agreement  between  *the  parties.  So,  in  Bogers  v.  Hadley  (•),  [14 
parol  evidence  was  held  to  be  admissible  as  to  certain  bought 
and  sold  notes,  to  show  that  there  was  no  real  contract  between 

0)  1  Glff.,  258.  O  Law  Rep.  2  Ex.,  25a 

O  5  H.  L.  C,  72.  (•)  4  H.  &  N.,  1. 

O  11  Jur.  (N.S.),  192.  0  2  H.  &  C,  227. 
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the  parties.  In  LmdUy  v.  Lacey  (^)  evidence  of  a  prior  oral 
agreement  was  lield  to  be  admissible,  notwithstanding  a  sab- 
sequent  agreement  in  writing. 

In  Malpas  v.  London  and  South  Western  BaUway  Company  (*) 
parol  evidence  was  admitted  to  show  that  a  railway  company 
had  verbally  agreed  to  carry  cattle  to  a  particular  station,  when 
a  subsequent  consignment  note  only  specified  an  intermediate 
station  on  the  Une.  ^ 

In  Morgan  v.  Griffith  (*)  evidence  was  admitted  of  a  parol 
agreement  collateral  to  a  written  lease ;  and  in  Bold  v.  Hutchin'' 
son  (^)  a  settlement  was  rectified  and  made  comformable  to  mar- 
riage articles  on  evidence  of  representations  made  at  the  time 
by  the  lady's  father. 


Nov.  3.    Lord  Romillt,  M.R  : — 

This  suit  is  instituted  by  a  builder  residing  at  Banbury,  in 
Oxfordshire,  against  Mr.  ZfeA,  the  Member  of  Parliament  for 
the  county  of  Wicklow,  in  Ireland j  and  Mr.  Whitej  an  architect 
residing  in  London, 

In  the  beginning  of  1867  Mr.  Dick  employed  Mr.  White  as  his 
architect  to  build  a  mansion  for  him  at  Sumewoodj  in  the  county 
of  WicIdoWj  and  Mr.  White  employed  the  Plaintiff  to  execute 
the  necessary  works. 

The  Plaintiff  insists  that,  besides  the  contract  price,  he  is  en- 
titled to  be  paid  for  extra  works  which  are  not  included  in  the 
contract.  In  terms  this  would  not  be  contested,  but  the  parties 
differ  as  to  what  works  are  or  are  not  so  included.  The  Plaint- 
iff disputes  the  meaning  and  effect  of  the  contract  which,  as  he 
contends,  entitles  him  to  be  paid  by  measure  and  value  for  all 
quantities  of  work  executed  by  him  in  excess  of  the  quantities 
included  in  his  estimate,  upon  which,  and  having  exclusive  r^ 
lation  to  which,  he  maintains  the  contract  was  founded 'and 
ought  to  be  construed. 

15]  *Mr.  White  takes  issue  on  these  facts ;  he  denies  any 
liability  except  under  the  contract,  and  asserts  that  all  is  pro- 
vided for  by  the  contract,  which  is  to  be  construed  strictly.* 

C)  17  C.  B.,  (N.S.),  578.  (")  n>id.,  6  Ex.,  70. 

O  Law  llep.,  1  C.  P.,  ;WG.  (')  5  D.  M.  &  (i.,  558. 
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Mr.  IXck  says  that  this  is  a  matter  in  which  he  has  no  concern, 
and  that  the  Plaintiff  and  Mr.  White  must  fight  it  out  between 
them ;  for  that  he  entered  into  a  contract  with  Mr.  White  to 
bnildy  or  cause  to  be  built,  the  house  in  question  for  J^IS^OOO, 
including  everything,  and  that  he  has  paid,  or  has  always  been 
and  is  now  ready  and  willing  to  pay,  every  part  of  such  £15,000 
on  receiving  the  certificates  of  Mr.  White  stating  the  propriety 
of  paying  them,  and  certifying  that  the  work  has  been  done. 

It  is  necessary  for  the  purpose  of  disposing  of  this  c2se,  to 
ascertain,  in  the  first  instance,  how  &r  Mr.  White  was  the  agent 
of  Mr.  Dicky  and  also  how  far  Mr.  White  acted,  and  how  fi&r  he 
assumed  to  act,  as  such  agent;  and  in  order  to  enable  the 
Court  to  do  so,  it  is  necessary  carefiilly  to  examine  the  facts  * 
which  are  established  in  this  case.- 

[Bis  Lordship  then  stated  the  fiicts  of  the  case  previous  to  the 
signing  of  the  tender,  and  with  reference  to  the  interview  be- 
tween the  Plaintiff  and  the  Defendant  White  on  the  26th,  27th, 
and  28th  of  March,  1867,  observed :  — ] 

The  accounts  given  by  the  Plaintiff  and  the  Defendant  of 
what  then  occurred  are  very  different  It  is,  however,  admitted 
that  no  working  drawings  were  produced,  nor  was  any  full  spe- 
cification of  the  works  intended  to  be  made ;  but  the  Defendant 
insists  that  what  was  produced  was  quite  sufficient  to  enable  the 
Plaintiff  to  come  to  a  just  estimate,  and  one  sufficient  to  enable 
him  to  make  a  proper  tender.  The  drawings  and  other  docu- 
ments are  themselves  given  in  evidence,  and  are  produced  to 
me,  and  I  have  carefully  examined  them.  To  me  they  appear 
to  be  extremely  rough  and  undefined,  so  much  so  as,  without 
much  concomitant  explanation,  to  convey  no  accurate  idea  of 
what  was  required  or  intended  to  be  done  —  certainly  not  to  an 
unprofessional  mind ;  and,  judging  from  the  evidence,  I  should 
conclude  that  nearly  the  same  result  would  occur  to  a  profes- 
sional mind.  It  must,  however,  always  be  remembered  that  in 
technical  and  professional  matters  of  this  description  with  which 
the  Court  is  not  femiliar,  and  where  it  is  only  assisted  by  such 
explanations  as  counsel  can  afford —  such  '^'assistance  being  [Xg 
for  the  most  part  received  from  their  clients  as  the  occasion 
arises  —  much  that  seems  obscure  to  the  Court  might  be  clear 
and  distinct  to  a  professional  eye. 
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[His  Lordship,  after  reading  the  tender  of  the  29th  of  March, 
continued : — '] 

It  is,  having  regard  to  what  subsequently  occurred,  proper  to 
observe  that  this  document  states  that  the  explanations  of  Mr. 
WhUCy  on  which  the  estimate  was  founded,  and  which  were  most 
essential  for  enabling  any  one  to  form  a  just  estimate,  were  given 
verbally;  but  at  the  same  time  Mr.  W%^  informed  the  Plaintiff 
that  he  would  not  be  responsible,  either  on  his  own  behalf  or  ou 
behalfK)f  his  client,  for  lie  correctness  of  the  quantities ;  but  at 
the  same  time  gave  him  to  understand  that  if  the  Plaintiff  should 
not  see  his  way  to  accepting  the  contract  finally  at  the  amount 
agreed  upon,  he,  Mr.  WkUey  would  be  willing  to  revise  the  plans 
•and  specification,  or  that  he  would  endeavor  to  get  Mr.  Dick  to 
increase  the  amount,  or  that  he  would  procure  payment  to  be 
made  to  him  for  such  work  as  he  might  have  executed  prior  to 
his  refusal  to  sign  the  contract. 

And  in  the  estimate  on  which  the  tender  is  founded  it  is  pro- 
per also  to  notice  that  the  only  subject-matter  of  which  the 
quantities  were  taken  out  on  those  three  days  was  the  house, 
and  that  without  any  fittings.  The  laundry  and  courtyard 
were  lumped  in  at  £640,  the  finishings  and  fittings  were  in  like, 
manner  set  down  in  a  lump  sum  at  £1640,  and  the  stables  and 
fittings  complete  were  sin^larly  estimated  without  any  details 
at  £1800. 

In  respect,  therefore,  of  any  part  of  the  works,  with  the  ex- 
ception of  the  bare  house  itself,  the  Plaintiff,  in  making  the 
tender,  relied  on  the  estimate  Mr.  White  thought  proper  to 
suggest. 

The  matter  was  so  far  considered  as  settled  that  though  no 
formal  contract  was  then  executed  it  was  mutually  understood 
between  them  that  the  Plaintiff  was  to  begin  the  works  at  once, 
subject  to  Mr.  White  and  himself  being  able  afterwards  to  come 
to  a  binding  and  definite  arrangement. 

Accordingly,  within  a  week  firom  this  time,  the  Plaintiff  com- 
menced the  works,  which  were  continued,  though  without  any 
proper  working  drawings,  till  June  following,  when  the  contract 
17]  in  ^question  wa^  signed.  The  circumstances  connected 
with  this  signature  of  the  contract  are  as  follows: 

[E[is  Lordship  then  shortiy  stated  the  circumstances  under 
which  the  contract  was  signed.] 
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There  is  much  discussion  and  conflicting  evidence  given  re- 
specting the  signature  of  the  contract,  and  what  then  occurred, 
and  which,  though  I  think  it  necessary  to  refer  to  it,  does  not, 
in  my  opinion,  very  materially  affect  the  principal  question  which 
arises  in  this  suit 

The  ^Plaintiff  had  unquestionably  not  time,  according  to  any 
statement  of  the  time  which  elapsed,  to  go  through  the  contract 
and  speciflcations  with  any  pretence  to  accuracy ;  but  on  the 
other  hand,  this  is  certain,  that  no  &lse  representations  were 
made  to  him  at  the  time,  and  if  he  did  the  whole  thing  in  a 
hurry  he  must  take  the  consequences  of  his  haste,  however 
much  that  haste  might  have  been  occasioned  by  a  desire  on  his 
part  to  promote  the  convenience  of  Mr.  Dickj  and  to  enable  his 
agent  to  return  to  Dublin  on  that  day.  If  the  Plaintiff  thought 
fit  to  enter  into  a  contract  in  such  a  state  of  circumstances,  and 
under  such  conditions,  it  is  his  affisiir,  and  he  must  take  the  con- 
sequences. For  it  is  always  to  be  borne  in  mind  that  this  is  not 
a  suit  so  set'  aside  the  contract,  nor  is  it  a  suit  to  resist  the 
specific  performance  of  the  contract ;  but  it  is  a  suit  to  take  the 
accounts  of  what  is  fairly  due  to  the  Plaintiff  under  the  con- 
tract then  signed,  having  regard  to  all  its  modifications — taking 
into  consideration  the  works  already  executed  by  the  Plaintiff 
under  the  directions  of  the  Defendant  Mr.  Dicky  through  his 
agent,  Mr.  WhiiCy  and  also  taking  into  consideration  to  what  ex- 
tent, if  any,  this  contract  is  to  be  construed  with,  or  to  be  affected 
by,  the  previous  estimate  of  the  Plaintiff  in  March. 

I  therefore  proceed  now  to  examine  the  contract  itself,  and 
shall  then  consider  what  works  were  then,  and'  have  been  since, 
executed  by  the  Plaintiff  under  the  directions  of  the  Defendant 
While.  This  raises  the  question  of  the  character  in  which  Mr. 
Wkiie  is  to  be  considered  in  dealing  with  this  case.  And  in 
doing  so  I  am  of  opinion  that  I  i^ust  treat  Mr.  Whiie  as  the 
agent  of  Mr.  Dm?*,  generally,  for  all  purposes  connected  with 
this  building,  and  that  without  any  limitation  as  to  price  or 
anything  else.    After  careM  examination,  I  can  find  no  evi-  ^ 

dence  to  satisfy  me  that  the  Plaintiff  was  informed  *that  [18 
Mr.  White's  authority  as  agent  was,  by  any  contract  between 
him  and  his  employer,  Mr.  Dtck,  distinct  or  otherwise,  limited 
to  the  expenditure  of  £15,000  and  no  more. 
I  am  of  opinion  that,  however  Mr.  White  might  exceed  that 
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amount,  the  Plaintiff  had  not  any  notice  that  as  between  him 
and  Mr.  IHck  such  exoess  would  not  have  been  recoverable 
from  Mr.  Dick  by  the  Plaintiff,  or  that,  whatever  may  have 
been  the  advantage  derived  by  Mr.  Dkk  from  the  original  or 
extra  works,  the  amount  that  tiie  Plaintiff  could  recover  was  to 
be  limited  to  £15,000.  It  may  be  that,  as  between  Mr.  Dick 
and  Mr.  WhiUj  Mr.  White  might  not  have  been  able  to  charge 
him  with  more  than  £15,000,  and  that  Mr.  White  may  have 
bound  himself  that  no  person  employed  by  him  should  make 
any  such  charge  against  Mr.  Dick;  but  unless  distinct  notice  of 
such  contract  was  given  to  that  third  person  so  as  to  bind  him, 
and  assuming,  as  I  do,  that  the  agency  between  Mr.  Dick  and 
Mr.  White  is  established,  then  I  am  of  opinion  that  the  third 
person  so  employed  is  entitled  to  be  paid  what  is  really  due  to 
him  from  Mr.  Dicky  whatever,  as  regards  Mr.  Dick  and  Mr. 
White,  may  be  the  rights  between  them.  These  rights,  if  they 
should  arise  here,. being  a  matter  between  co-defendants,  I 
should  be  unable  to  deal  with  in  this  suit  —  at  least  in  this 
stage  of  the  suit 

According  to  the  evidence  before  me,  it  was  not  till  the  1st 
of  January,  1869,  that  the  Plaintiff  became  aware  of  the  fact  that 
a  contract  existed  between  the  Defendants  that  the  total  expense 
of  the  building,  and  of  all  fittings  and  accessories,  was  not  to 
exceed  £15,000. 

I  come  now  to  examine  the  contract  signed  by  the  Plaintiff 
on  the  12th  of  June,  1867.  [His  Lordship  then  *  stated  the 
purport  of  the  contract  and  the  arbitration  clause,  and  con- 
tinued : —  ]  It  Is  proper,  and,  in  the  present  case,  it  is  very 
material,  to  observe  that  this  clause  does  not,  in  my  opinion, 
give  Mr.  White  the  power  of  acting  as  judge  in  matters  of  differ- 
ence which  may  arise  between  himself  and  the  Plaintiff,  however 
much  the  Defendant  Mr.  Dljck  may  be  interested  in  the  same ; 
but  that  this  clause  must  be  construed  to  mean  the  matters  of 
difference  between  the  Plaintiff  and  the  defendant  Mr.  Dick^  or 
*  between  the  plaintiff  and  some  person  connected  with  the  works, 
19]  which  matter  in  difference  *cannot  in  any  respect  affect 
the  interest  of  the  Defendant  Mr.  White. 
•  The  materiality  of  this  observation  does  not  become  sufficientiy 
obvious  without  some  further  explanation.  In  an  ordinary  case, 
where  no  conti*act  exists  between  the  architect  and  the  employer 
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to  the  effect  that  the  outlay  shall  not  exceed  a  giyen  sum,  no 
difficulty  occurs  :  thus  if  a  question  arises  as  to  the  value  of 
certain  extra  works  executed  by  the  builder,  or  a  question  arises 
as  to  whether  certain  works  are  or  are  not  included  in  the  con- 
tract, each  of  these  is  a  question  solely  between  the  employer 
and  the  builder,  and  the  builder  has  agreed  and  bound  himself 
to  abide  by  the  decision  of  the  architect  on  all  such  questions  ; 
and  accordingly  he  must  abide  the  result  and  obey  the  decision 
of  the  architect,  whatever  it  may  be.  But  if,  besides  the  con- 
tract between  the  employer  and  the  builder,  there  is  a  contract 
between  the  employer  and  the  architect  that  the  outlay  shall 
not  exceed  a  given  sum,  and  the  builder  is  by  the  contract  sub- 
ject to  the  orders  of  the  architect  as  to  what  .works  he  shall 
execute,  then,  if  such  points  as  those  above  suggested  arise,  the 
question  becomes  one  between  the  architect  and  the  builder ; 
for,  by  the  second  contract,  in  no  case  can  the  employer  be  called 
upon  to  pay  to  the  builder  more  than  the  sum  agreed  upon  as 
the  total  outlay,  without  his  being  also  entitied  to  deduct  it 
from  what  he  has  to  pay  to  the  architect,  or,  if  already  paid,  to 
recover  it  back  from  him.  And  then  it  is  impossible  that  the 
builder  can  be  bound  by  an  undertaldng  that  he  would  abide 
by  the  decision  of  the  architect  on  all  such  questions,  inasmuch  • 
as  that  undertaking  has  been  entered  into  by  the  builder  at  a  « 
time  when  he  was  ignorant  of  the  contract  between  the  archi- 
tect and  the  employer,  and  when  he  supposed  that  the  decision 
of  the  architect  would  be  impartial,  unbiased,  and  not  one  in 
which  he  had  himself  a  strong  pecuniary  interest 

I  am  of  opinion,  therefore,  that  the  contract  or  engagement 
between  Mr.  Dick  and  Mr.  White  that  the  total  outlay  should 
not  exceed  £15,000  having  been  concealed  from  the  Plaintiff,  it 
completely  annuls  this  proviso  for  referring  all  matters  to  the 
arbitration  of  the  architect,  so  far  as  the  Plaintiff  is  concerned. 
In  order  to  make  it  binding  it  was  essential  that,  before  the 
Plaintiff  entered  into  the  contract  with  Mr.  Dicky  submitting  to 
the  arbitration  of  *Mr.  White,  he  (the  Plaintiff)  should  have  [20 
been  informed  of  the  contract  subsisting  between  Mr.  White 
and  Mr.  Dicky  and  of  the  strong  interest  Mr.  White  must  neces- 
sarily have  to  decide  against  the  Plaintiff  all  questions  of  value, 
and  all  questions  of  extra  work,  which  could  result  in  money  to 
be  paid  to  the  Plaintiff.    Accordingly  it  was  Mr.  Dick^s  duty  to 

67 
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take  care  that'this  sub-contract  was  communicated  to  the  Plaint- 
iff as  soon  as  possible,  whether  before  or  after  the  contract  be- 
tween the  Plaintiff  and  Mr.  Dick.  Unless  this  contract  between 
Mr.  Dick  and  Mr.  While  was  communicated  to  the  Plaintiff  and 

• 

assented  to  by  him,  it  has,  in  my  opinion,  the  effect  of  erasing 
from  the  contract  between  the  Plaintiff  and  Mr.  Dick  the  whole 
of  this  proviso  which  relates  to  the  arbitration  of  Mr.  White, 
.  Attached  to  this  contract  entered  into  by  the  Plaintiff  were 
thirteen* working  plans  and  seventy-seven  pages  o£  specifica- 
tions, every  one  of  which  the  Plaintiff  signed  with  his  initials. 
It  is  admitted  by  the  Defendant  Mr.  White  that  if  the  matter 
had  been  fiilly  investigated  it  would  have  taken  several  weeks 
for  the  Plaintiff  .to  have  gone  through  them  with  accuracy ;  and 
there  are  various  other  proo&  of  the  matter  having  been  done 
in  great  haste. 

But  this  Court  is  not  called  upon  to  annul  the  contract,  it  can 
only  construe  it ;  and  Mr.  Kmberley  himself  must  bear  the  con- 
sequences of  entering  into  a  contract  without  sufficient  consi- 
deration and  reflection,  when,  as  in  this  case,  his  signature  was 
not  obtained  by  any  undue  means. 
With  respect  to  tie  quantities  given  in  March,  1867,  on  which 
.  the  Plaintiff  founded  his  estimate,  it  seems  to  me  to  be  proved 
.  that  in  the  working  plans  considerably  larger  quantities  are 
given ;  and  I  am  also  of  opinion  that  tiie  Plaintiff,  when  he 
signed  the  contract,  had  not  sufficient  time  afforded  him  to  take 
out  and  to  compare  the  quantities  of  each,  and  that  probably 
a  very  considerable  variation  would  have  been  made  in  the 
contract,  as  signed  by  the  Plaintiff,  had  he  perceived  this ;  but 
then  the  Plamtiff  should  have  stopped  as  soon  as  he  discovered 
this,  and  he  should  not  have  gone  on  with  the  works  under 
the  contract  in  the  expectation  of  something  different  from  the 
contract  being  allowed  to  him ;  but  he  should  either  have  re- 
quired the  alteration  to  be  then  made,  or  he  should  have  repu- 
diated the  contract  altogether.  It  therefore  is  only  open  to  the 
21]  Plaintiff  to  insist  on  an  inquiry  into,  and  payment  *for, 
what  is  not  included  in  the  works  mentioned  in  the  contract, 
and  also  for  such  variations  as  are  provided  for  by  the  contract, 
and  to  be  paid  for  these  distinctly  from,  and  in  excess  of,  the 
lump  sum  for  which  the  \^orks  included  in  the  contract  were  to 
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be  executed.     That  there  are  many  such  items  is,  as  it  appears 
to  me,  established  by  the  evidence. 

Besides  this,  it  appears  to  me  that  in  various  other  matters 
the  Plaintiff  is  entitled  to  remuneration  for  which  he  has  made 
claims  which  have  not  been  allowed.  It  is  too  minute  for  me 
to  go  into  the  details,  nor  is  it  desirable  that  I  should  do  so ; 
but  I  feel — after  an  attentive  perusal  of  the  evidence  and  such 
examination  as  I  am  able  to  give  to  the  plans,  to  the  verbal 
promises  jnade  to  the  Plaintiff,  and  to  the  expectations  held  out 
to  him  by  Mr.  White — that  I  should  be  inflicting  undue  injury 
upon  the  Plaintiff  if  I  were  merely  to  dismiss  his  bill,  and  leave 
him  to  such  remedy  as  he  might  have  at  law.  At  law,  I  am  of 
opinion  that  the  account  would  be  too  complicated  to  be  taken 
in  Court,  that  it  would  involve  too  many  minute  ^Iftinis  and 
eounter-claims  to  be  possible  for  it  to  be  satisfactorily  disposed 
of  without  a  reference  to  arbitration,  which,  according  to  my 
experience,  is  usually  one  of  the  most  dilatory  and  expensive  of 
all  tribunals.  I  am  of  opinion  that  the  Court  has  jurisdiction 
to  deal  with  this  case,  and  that  it  is  bound  to  do  so. 

I  think,  also,  that  there  is  evidence  of  an  intention  on  the  part 
of  the  Defendant  Mr.  White  to  bind  the  Plaintiff  by  his  incautious 
adoption  of  a  contract  not  in  accordance  with  his  tender,  and  to 
gain  credit  to  himself  for  the  cheap  performance  of  a  considerable 
Sitectniral  work  of  great  merit,  which  circumstance  might  in- 
duce  him  to  cut  down  the  claim  of  the  Plaintiff  for  extra  work 
below  what  is  equitable.  Besides,  the  engagement  entered  into 
with  Mr.  Dick  gives  Mr.  White  a  direct  pecuniary  interest  to  cut 
down  all  allowances  to  the  Plaintiff.  I  repeat  that  in  my  opi- 
nion Mr.  White  nxust  be  treated  as  Mr.  Dick's  agent,  and  that 
any  restriction  of  his  authority  by  contract,  between  Mr.  Dick 
and  Mr.  White,  not  communicated  to  the  Plaintiff,  cannot  in  any 
respect  prejudice  his  rights ;  and  in  order  to  enable  Mr.  Dick  to 
claim  the  benefit  of  the  proviso  that  Mr.  White  was  to  arbitrate 
.  in  all  matters  between  him  and  the  Plaintiff,  it  was  essential 
that  the  feet  of  such  contract  between  himself  and  Mr.  White 
should  have  been  communicated  to  *the  Plaintiff  previously  [22 
to  his  entering  into  any  contract  with  Mr,  Dick  for  the  erection 
of  the  building,  and  the  execution  of  the  works  in  question  con- 
taining such  a  proviso.    It  may  unquestionably  be  true  that  this 
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may  hereafter  raise  a  question  which  may  have  to  be  settled 
between  the  co-Befendants,  but  I  cannot  deal  with  that  now. 

The  consequence  of  all  this  is,  that  I  think  I  must  direct  an 
account  to  be  taken  of  all  extra  works  executed  by  the  Plaintiff 
under  the  direction  of  the  Defendant  Mr.  WkUej  and  also  an 
account  of  what,  if  anything,  is  due  to  the  Plaintiff  in  respect 
of  the  works  executed  by  him  under  the  contract,  the  price  of 
which  is  not  included  in  the  contract,  and  of  the  variation  of 
the  works  included  in  the  contract,  where  such  variation  has 
been  made  by  the  direction  of  Mr,  White;  that  an  account  must 
be  taken  of  what  is  due  to  the  Plaintiff  in  respect  of  the  matters 
aforesaid,  and  also  an  account  of  what  is  due  from  the  Plaintiff 
in  respect  of  any  omission  on  his  part  in  the  performance  of  the 
contract  entered  into  by  him ;  and  what,  upon  taking  such  ac- 
count, shall  be  found  to  be  due  to  or  from  the  Plaintiff  and  to 
the  Defendant  Mr.  IHck^  shall  be  paid  accordingly. 


MiNiiTBB :— -  Inquire  whether  the  Plaintiff  has  execated  for  the  Defendant  W. 
W.  F.  Dick,  by  or  ander  the  direction  of  the  Defendant  W.  WhUe,  any  and  what 
works  which  are  not  included  in  the  contract,  dated  the  ISth  of  June,  1867.  In- 
quire whether  the  Plaintiff  has  executed  for  the  Defendant  Dick,  under  the  said 
contract,  any  and  what  works,  the  price  of  which  is  not  included  in  the  said  con- 
tract, or  has  made  and  executed  by  or  under  the  direction  of  the  Defendant  WhUe 
any  and  what  variations  in  the  works  included  in  the  said  contract.  Take  an 
account  of  what,  if  anything,  is  due  from  the  Defendant  IXek  to  {he  Plaintiff  in 
respect  of  the  matters  mentioned  in  the  said  inquiries  respectively ;  also  of  what, 
if  anything,  is  due  from  the  Defendant  Dick  to  the  Plaintiff  in  respect  of  the  con- 
tract price  mentioned  in  the  said  contract  of  the  12th  of  June,  1867.  Inquiry 
whether  there  have  been  any  and  what  omissions  on  the  part  of  the  Plaintiff  in 
the  performance  of  the  said  contract  of  the  12th  of  June,  1867 ;  and  take  an  ac- 
count of  what,  if  anything,  is  due  from  the  Plaintiff  to  the  Defendant  Dick  in 
respect  of  such  omissions.    Adjourn  further  consideration.    Liberty  to  apply. 

Solicitors  for  the  Plaintiff :  Messrs.  Mackesorij  Taylor,  ^  At- 
nouldj  agents  for  Messrs.  KUby  ^  SoUj  Banbury. 

Solicitors  for  the  Defendants  :  Messrs.  Kinsey  ^  Ade  ;  Messrs* 
Waierhxmse  ^  Winterbotham. 

Where  it  is  agreed  that  a  third  party  BarUm  v.  Hermance,  11  Abb.,  N.  S.,  878. 

shall  fix  the  amount  of  compensation  no  Under  an  agreement  to  do  work  to  the 

action  lies  until  it  is  fixed  by  him ;  Mar-  satisfaction  of  a  third  person,  the  plaint- 

gan  v.  Bimie,  9  Blng.  672  (23  Eng.  0.  L.) ;  iff  must  aver  and  prove  that  it  was  done 
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♦Atwkll  V.  Atwbll.  [23 

[Law  Reports,  18  EqiUty  Gases,  88.] 

[1889  A.  23.] 

BetHemerU—P(wer  of  8aie  wnd  Beinwament— Proceeds  €f8ale,  whether  Realty 

or  PurmmdUy, 

By  a  marriage  settlement  lands  were  oonveyed  to  trostees  to  the  use  of  all 
the  children  equally,  and  his,  her,  and  their  heirs  and  assigns,  with  power  of 
sale,  and  a  direction  that  the  proceeds  should  be  laid  out  in  tiie  purchase  of 
•ther  lands,  or  on  government  or  real  secorities,  which,  when  purchased,  should 
be  made  liable  to  the  same  trusts,  estates,  and  limitations  as  were  declared  of  the 
trust  premises.    The  lands  were  sold  and  the  proceeds  invested  on  mortgage — 

Held,  that  the  proceeds  of  the  sale  must  be  treated  as  personalty  and  not  as 
realty. 

BaHom  V.  Baundere  O  distinguished. 

Bt  a  settlement  on  tlie  marriage  of  Joseph  AtweU  and  EUzabeth 
Atwelly  dated  the  17th  of  0<^ber,  1814,  certain  real  estate  was 

0)  Amb.,  240.  Or  the  adverse  party  decline  to  aUow 

him  to  act;  or  U  in  his  employ  to  pro- 

to  his  satisfaction,  and,  if  payment  is  core  him  to  act  after  request;  MeMahon 

to  be  made  on  the  production  of  his  oer-  v.  Brie,  etc.,  20  N.  T.,  468 ;  Duetan  v. 

tificate,  that  such  certificate  was  given  MeAndrew,  10  Bosw.,  187 ;  44  N.  T., 

and  produced;  Butler  v.  Ttieker,  24  72. 

Wend.,  447 ;  8mith  v.  Brigge,  8  Den.,  If  the  plaintiff  procure  the  arbitrator 

78;  Smith  v.  Brady,  17  N.  Y.,  175, 176;  to  refuse  to  act,  he  cannot  recover; 

BtJ^rton  V.  Hermanee,  11  Abb.  K.  S.,  878 ;  Stewart  v.  Ouyler,  17  Barb.,  482. 

Adame  v.  Mayor,  4  Duw,  295 ;  Dtutan  The  plaintiff  may  recover  the  amount 

▼.  MeAndrew,  44  N.  Y.,  12;  Stewart  v.  named  by  the  arbitrator;  MelrUyre  v. 

KeteUae,  86  id.,  888 ;  Lamb  v.  Lathrop,  Morrie,  14  Wend.,  90,  without  further 

18  Wend.,  95 ;  Marttn  v.  Leggett,  4  E.  proof  of  the  doing  of  the  work,  Adams 

D.  Smith,  265 ;  Kerr  on  Log.,  95,  96  (1st  v.  Mayor,  4  Duer,295 ;  Wyekoffv.  Myers, 

Eng.  ed.) ;  Jones  v.  The  President,  ete,,  44  N.  Y.,  148. 

L.  R,  6  Q.  B.,  115 ;  W&Uams  v.  Edwards,  Provided  both  parties  have  notice  of 

2  Simons,  78 ;  Sogers  v.  Bogan,  58  Me.,  the  time  and  place  at  which  he  ii^tends 

806;  Wyekoff  v.  Meyers,  44  N.  Y.,  148.  to  act  and  an  opportunity  to  be  heard 

See  Sherman  v.  Maiyor,  1  N.  Y.,  816  ;-4  McMahan  v.  Brie,  ete,,  20  K.  Y.,  468 

Am.  Law  Times,  U.  S.,  Courts  Rep.,  6.  ColUns  v  VanderbiU,  8  Bosw.,  318, 820 

Unless  the  arbitrator  decline  to  act  but  see  Dustan  v.  MeAndrew,  10  id.,  180 

at  aU ;  SmUh  v.  Brady,  17  N.  Y*  176.  44  N.  Y.,  72. 

Or  act  unreasonably  or  in  bad  faith ;  If  it  be  apparent  from  the  contract 

Thomas  v.  Floury,  26  N.  Y.,26 ;  Martin  that  such  notice  and  hearing  were  not 

V.  Leggett,  4  E.  D.,  Smith,  255 ;  Batterby  contemplated,  the  decision  of  the  arbi- 

V.  Vyse,  2  Hurl,  and  Colt.,  42 ;  Wyekojf  trator  is  final  without  the  same ;  Eemn 

V.  Myers,  44  N.  Y.,  145.  v.  Brnw, «  Bosw.,  336. 
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conveyed  to  trtisteeB  to  tlie  use  of  Joseph  AiweU  for  life,  then  to 
the  use  of  his  intended  wife  for  life,  if  she  should  survive  him, 
and  after  the  decease  of  the  survivor,  then  to  the  use  of  the 
children  of  the  marriage,  as  the  husband  or  the  wife,  if  she 
should  survive,  should  by  will  or  deed  appoint ;  and  in  default 
of  appointment,  then  "  to  the  use  of  all  and  every  the  child  and 
children  of  the  said  intended  marriage  in  equal  shares  and  pro- 
portions as  tenants  in  common,  and  his,  her,  or  their  heirs  and 
assigns  respectively ;"  and  in  case  there  should  be  no  child  or 
children  of  the  said  intended  marriage,  or  there  being  such, 
they  should  happen  to  die  during  the  lifetime  of  the  said  Joseph 
and  Elizabeth  AiweU  before  any  of  them  should  attain  the  ag^ 
of  twenty-one  years,  then  to  the  use  of  the  said  Joseph  AtweRy 
his  heirs  and  assigns.  And  it  was  thereby  provided  that  it 
should  be  lawful  for  the  said  J.  AtweUy  with  the  consent  of  the 

Where  the  person  to  give  the  certifi-  Unless  he  was  delayed  from  perfonn- 

cate  is  in  the  employ  of  one  party,  that  ing  by  the  act  or  negligence  of  the  other 

party  c<m^ra(^  with  the  other  that  such  party ;  Boberts  ▼.  Bury,  etc.,  L.  R.  6.  O. 

third  person  will  do  his  duty  and  act  PUBIO,  825. 

fairly ;  BaUerby  v.    Vyte,  2  Hnrl.  and  But  an  arbitrator  can  only  settle  such* 

Colt.,  46,  note,  Johnson's  Am.  Ed.  points  aa  are  expressly  agreed  to  be  re- 

Where  a  party  agrees  to  do  certain  f  erred  to  him,  and  his  decision  upon 

work  and  such  extra  work  as  may  be  other   points    will    not    be  binding;' 

ordered  by  a  certain  time  in  default  of  Bab&rU  v.  Bwry,  etc.,  L.  B.,  5  C.  P.,  810 ; 

a  certain  sum  as  damages  each  day,  and  Orottfoot  v.  London,  etc.,  2  Cromp.  and 

that  the  certificate  of  a  third  person  shall  Mees.,  687. 

be  final,  he  must  complete  the  work  He  cannot  fix  the  price  of  work  not 

within  the  time  specified,  although  the  embraced  within  the  contract ;  Hart  v. 

extra  work  ordered  rendered  it  impossi-  Lawmam,,  29  Barb.,  410. 

ble  for  him  to  do  so.    It  was  his  own  If  a  contractor  with  a  railway  company 

folly  to  so  contract ;  Jone^  v.  President,  agree  to  abide  by  the  decision  of  an 

etc.,  L.  R.,  6  Q.  B.,  115.  engineer  he  must  do  so,  although  the 

So  a  contract  may  provide,  that  if  the  engineer  be  at  the  time  a  stockholder  m 

contractor  do  not  proceed  as  rapidly  as  the  company ;  Banger  v.  Oreat  Western, 

a  third  person  shall  deem  proper,  it  may  etc.,  5  H.  L.  Cas.,  72 ;  or  be  the  party  in  in- 

be.  terminated,  and  such  third  person  terest,  2>tMton  v.  Ifb^ndrmm,  44  N.Y.,73. 

shall  ^  the  amount,  if  any  thing,  to  be  Although  a  judge  of  a  court  of  law 

paid  for  what  is  done,  or  the  employer  could  not  have  sat  in  such  a  case ;  Dimes 

may  complete  what  is  undone  at  the  y.' Grand,  etc,,  8H.  L.  Cas.,  759;  2  McN. 

expense  of  the  employee,  who  is  bound  and  Gord.,  285 ;  Moak's  Notes  to  Clarke's 

to  pay  such  expense ;  Bcberts  v.  Bwry,  Chancy,  188,  ed.  1869. 

etc,  L.  R.  5  C.  P.,  310 ;  PTielan  v.  A,  d  If  an  architect  whose  decision  ismadff 

8.  B.  B.,2  Lans.  258 ;  Hennessy  v.  Far-  final  by  the  terms  of  a  contract  be  guilty 

reU,  4  Cush.,  267 ;  JPhunce  v.  Burk,  16  of  unfair  conduct  a  Court  of  Elquity  will 

Penn.  St.,  478,  479 ;    PavUng  v.   The  relieve  the  party  injured  thereby ;  Paw- 

Ma/yoT,  etc,,  10  Exch,  753 ;  but  see  Ban-  ley  v.  TwmJbvU,  3  QiS.,  70,  Ormes  v. 

get  V.  Great  Western,  etc,  5  H.  L.  Cas.,  72.  Beadd,  2  Giff.,  166. 
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trosteesy  to  dispose  of  the  said  premises,  provided  that  the  pnr- 
chase-money  should  be  paid  over  to  the  trustees  therein  named, 
their  heirs  and  assigns,  to  be  laid  out  in  the  purchase  of  other 
lands  and  premises,  or  in  government  or  real  securities,  which, 
when  purchased,  should  be,  and  enure,  and  be  made  liable  to  tiK' 
*same  uses,  trusts,  estates,  limitations,  and  provisoes  as  [24 
were  therein  appointed  or  declared  of  and  concerning  the  same 
premises* 

The  power  of  appointment  contained  in  the  settlement  was 
not  exercised.  In  18^1  the  hereditaments  comprised  in  the 
settlement  were  sold  in  exercise  of  the  power  contained  in  the 
settlement,  and  the  proceeds  of  the  sale,  amounting  to  £1002 19^. 
OcLy  was  laid  out  by  the  trustees  on  mortgage  security,  together 
wi^  other  moneys  placed  in  their  hands  by  the  said  Joseph 
AtwelL 

There  were  nine  children  of  the  marriage,  two  of  whom  died 
before  the  property  was  sold, 

Joseph  AtweU  survived  his  wife,  and  died  m  1870,  leaving 
several  of  the  children  surviving. 

The  suit  was  instituted  by  the  Plaintiff,  who  was  one  of  the 
children  of  the  marriage,  to  carry  out  the  trusts  of  the  said  set- 
tlement; and  the  question  arose,  on  further  consideration, 
whether  there  had  been  any  conversion  of  the  real  estate,  or 
whether  the  said  sum  of  £1002  19^.  Qd.  was  Still  to  be  treated  as 
real  estate.  The  heir-at-law  of  Joseph  Atwell^  who  was  heir-at- 
law  of  his  deceased  children,  claimed  to  be  entitled  to  their 
shares,  if  the  proceeds  of  the  sale  were  to  be  treated  as  realty. 

Mr.  OaldecoU^  for  the  Plaintiff,  submitted  that  the  sum  m 
question  must  be  treated  as  personalty. 

Mr.  Bagshawcj  for  a  Defendant,  in  the  same  interest : — 

In  this  case  there  was  no  obligation  that  there  should  be  a 
reinvestment  in  land.  The  limitation  to  the  children,  "  their 
heirs  and  assigns,"  merely  gives  them  an  absolute  interest  in 
the  property ;  and  as  the  land  has  been  converted  into  personal 
estate,  it  must  retain  that  character. 

[He  referred  to  Walter  v.  Maunde  (^)  and  Shipper dsm  v. 
Tmer  (*).] 

019Ve8.,424.  (*)  1  Y.&C.Ch.,441. 
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Mr.  Begg^  for  the  heir-at  law  of  Joseph  AhoeU  and  of  his  de- 
ceased children  :-^ 

In  this  case  there  has  been  no  conversion  of  the  real  estate  com- 
prised in  the  settlement  The  words  of  the  settlement  clearly 
25]  '^'indicated  that  it  was  the  settlor's  intention  that  in  the 
event  of  a  sale  the  proceeds  should  still  retain  the  character  of 
really,  the  direction  to  reinvest  in  government  or  real  secorities 
only  referring  to  a  temporary  investment,  while  the  purchase 
of  land  was  the  ultimate  object. 

In  Earhm  v.  Saunders  (^)  a  testator  devised  lands  to  his  wife 
for  life,  with  remidnder  to  his  first  and  other  sons  in  taU  male, 
with  remainder  to  W.  and  P.  in  fee,  as  tenants  in  common,  and 
directed  £400  to  be  laid  out  in  the  purchase  of  land  or  on  any 
other  securities  as  they  ^should  think  proper,  and  directed  that 
the  lands  to  be  purchased,  and  the  securities  on  which  the  £400 
should  be  laid  out,  should  be  made  to  and  settled  on  the  trustees, 
their  heirs  and  assigns,  to  the  same  uses  as  the  lands  before  de- 
vised. The  intermediate  limitations  fistiled ;  P.  died,  and  after- 
wards W.,  under  age.  £400  not  having  been  laid  out  in  land, 
the  question  was  whether  it  was  now  to  be  considered  as  realty 
or  as  personalty ;  and  Lord  Hardwicke  held  that  the  money  was 
to  be  laid  out  on  land  and  on  securities  till  the  land  was  pur- 
chased. 

That  was  followed  in  Oookson  v.  Heay  (*),  where  a  sum  of 
money,  directed  by  will  to  be  invested  "  in  land  or  some  other 
securities  "  for  the  benefit  of  one  for  life,  with  remainder  to  his 
children,  but  in  &ilure  of  these  to  A.  and  his  heirs,  and  which 
had  not  been  invested  in  land,  was  held  to  have  been  originally 
impressed  with  the  character  of  real  estate,  though  by  the  sub- 
sequent dealing  therewith  by  the  parties  interested  in  it,  it  had 
acquired  the  character  of  personalty. 

Besides,  under  this  settlement  the  word  "  heirs  "  is  rather  a 
word  of  purchase  than  of  limitation. 

Lord  Bomillt,  M.R : — 

I  do  not  think  the  words  in  the  power  of  sale  in  this  settle- 
ment have  the  effect  of  giving  to  the  proceeds  of  the  sale  of 
the  estate  the  character  of  realty.    It  is  to  be  observed  that 

©  Amb.,  240.  05  Beav.,  23. 


VoL  xm.]  BQurnrcASBS.  587 

M.R.  Morgan  ▼.  Britten.  1871 

there  was  no  compulsion  m  the  part  of  the  trustees  to  reinvest 
in  the  purchase  of  land«  In  the  case  of  Ecurhm  v.  Saunders^ 
Lord  Sardwicke  considered  that  the  original  uses  could  not  be 
'^'carried  out  unless  the  character  of  realty  was  retained.  [26 
Here  the  word  "  heirs  '*  is  one  of  limitation,  not  of  purchase. 
The  trustees  have  altered  the  character  of  the  property  and  con- 
verted it  into  personalty ;  and  I  am  of  opinion  ^t  it  must  be 
so  treated. 

Solicitor :  W.  B.  Brook. 


M.B.  Nov.  18,25, 1871. 

♦Morgan  v.  Britten.  [28 

[Law  Reports,  18  Bqvity  Cases,  28.] 

WUl—CoMtrucHcm^Oift  to  "aU  and  wery  the  ehM and  cfUld/rm**^-Jo1mit  Ten, 

aney  or  Tenancy  in  Common, 

A  gift  in  trost  for  "  aU  and  every  the  child  and  children  "  of  A.  and  his,  her, 
and  their  executors,  administrators,  and  assigns,  for  his,  her,  and  their  own  ab- 
solute use  and  benefit : — 

HM,  to  create  a  joint  tenancy. 

This  was  a  Petition  for  payment  out  of  Court  of  a  fond  which 
had  been  carried  to  a  separate  account  in  the  suit. 

The  fund  was  bequeathed  by  the  wiU  of  John  DowneSj  dated 
the  25th  of  July,  1825,  to  trustees  upon  trust  for  his  daughter 
during  her  life,  and  after  her  death  in  trust  for  ^^  all  and  every 
her  child  *and  children,  and  his,  her,  and  their  executors,  [29 
administrators,  and  assigns,  for  his,  her,  and  their  own  absolute 
use  and  benefif 

Upon  the  death  of  the  tenant  for  life,  this  Petition  was  pre- 
sented by  the  sarviving  children,  who  claimed  as  joint  tenants. 

Mr.  A.  T.  Watsarij  for  the  Petitioners,  stated  that  he  had 
been  unable  to  find  any  authority  precisely  in  point ;  and  sub- 
mitted that  the  gift  created  a  joint  tenancy. 

68 
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Nov.  25.    Lord  Bomillt,  M.R9  \^o  had  taken  time  to  con- 
sider, said  he  was  satisfied  that  it  was  a  joint  tenancy. 

Solicitors :  Messrs.  WUde^  WUde^  Berger^  ^  Moore, 


V.-CB.  Nov.  8, 1871. 

36]  *Slbeman  v.  Wilson. 

[Law  Reports,  13  Equity  Gases,  86.] 

[1871  S.  187.] 

Chusrdian  and  WoTd^TestamerUary  Oiia^dianr-'IUegUimate  CMidren — Ihatee 
amd  Oetivi  que  Trust— Breach  of  TrutA— Acquiescence. 

A  testator  cannot  by  wiU  lawfully  appoint  any  one  to  be  guardian  of  his  ille- 
gitimate children. 

A  testamentary  guardian  is  a  trustee  of  such  property  as  comes  to  his  hands  in 
that  character. 

A  testator  died  in  1810  in  India,  having  bequeathed  his  English  property  to 
two  infants,  whom  he  acknowledged  as  his  natural  children;  and  having 
appointed  his  nephew,  D.  E.,  to  be  their  guardian.  Part  of  his  property  con- 
siste^of  a  bond,  dated  in  1810,  in  which  he  was  obligee,  the  obligor  being  seised 
of  real  estate  in  Ireland.  In  1811  D.  E.  obtained  possession  of  the  bond  from 
the  testator's  executor ;  but  he  did  not  register  it,  nor  did  he  (as  it  was  stated 
and  admitted  on  demurrer)  ever  takes  any  steps  towards  realizing  the  security. 
In  1621  the  elder  of  the  infants  attained  twenty-one ;  in  1882  she  married ;  and 
in  1883,  when  (as  alleged  and  admitted  on  demurrer)  the  bond  had  become  irre- 
coverable, D.  E.,  for  the  first  time,  informed  the  elder  child  and  her  husband, 
who  were  co-Plaintifis,  of  the  existence  of  the  bond ;  and  upon  finding  it  was  then 
too  late  to  register  it,  he  handed  it  to  the  male  Plaintifi^,  directing  him  to  see  to  it. 

No  step  was  taken  until  D.  E*s  death  in  1870,  after  which,  in  1871  the  biU  was 
filed,  seeking  to  make  D.  E*s  estate  liable  as  for  a  breach  of  trust.  At  this 
time  the  younger  infant  was  dead,  and  had  no  legal  personal  representative ;  but 
his  son,  who  was  entitled  to  administer,  was  made  a  Defendant. 

8evMe,  D.  E.  was  not  at  any  time  liable  for  any  breach  of  trust ;  but  if  he 
was: — 

Hdd,  That  the  Plaintiffs,  by  acquiescing  for  thirty-eight  years,  and  waiting 
till  2>.  E'a  death,  had  lost  their  right  to  make  any  claim  against  his  estate ;  and 
demurrer  to  the  bill  allowed. 

Q;a€Bre,  whether  the  bill  was  not  defective  for  want  of  parties. 

Demurrbr. 

The  bill  was  filed  by  Richard  Quinn  Sleeman  and  Arm  Maria 
his  wife,  against  Townsend  WilsoUy  Arthur  Thomas  Stephens  (exe- 
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cators  of  Sir  De  Lacy  Eoans),  and  Robert  Gleadowe  Evcms,  alleg- 
ing to  the  following  effect : — 

Prior  to  September,  1810,  the  testator  in  the  cause,  Henry 
UvanSy  a  major  in  the  ISast  India  Oompany's  service,  advanced  to 
his  nephew  John  Evans^  of  Lmerick^  a  sum  of  <£2166  13^.  4d,  for 
which%mount  *JbAn  Evans  entered  into  a  bond  with  the  tes-  [37 
tator,  conditioned  to  be  void  on  payment  of  double  the  amount 
and  interest  at  £6  per  cent,  in  the  usual  manner.  He  also  signed 
a  warrant  of  attorney  for  the  like  amount 

On  the  14th  of  Atfgust,  1810,  Major  Evans  made  a  will  in  the 
East  Indies^  whereby,  after  stating  that  he  had  two  natural 
children,  and  that  the  mother  was  supposed  to  be  then  carrying  a 
third  child,  he  bequeathed  the  whole  of  his  property  "  in  Eng- 
land  '^  at  that  time,  or  then  "  on  the  seas  proceeding  to  England,^ 
to  be  divided  equally  between  them  (that  was  to  say)  if  another 
child  should  be  bom  of  the  mother  of  the  other  two  in  the  pro- 
per time,  that  such  child  was  to  have  one  third  of  "  such  pro- 
perty in  England,  or  proceeding  to  England,^^  the  property  to  be 
laid  out  in  the  funds  or  other  public  securities,  and  allowed  to 
accumi^late  till  the  children  should  respectively  attain  the  age 
of  twenty-one  years ;  deducting  annually  from  the  interest  such 
portion  as  might  be  necessary  for  their  education  and  their 
other  expenses.  Should  either  of  the  children  die,  the  property 
to  be  divided  between  the  other  two,  and  in  that the  sur- 
vivor to  be  the  heir  of  the  other  two,  provided  one  should  live 
to  the  age  of  twenty-one  years.  The  testator  also  declared  that 
it  was  understood  that  each  child  attaining  the  age  of  twenty- 
one  years  was  entitled  to  his  or  her  third  or  half  share,  as  the 
case  might  be.  He  also  requested  his  friends  J.  JET.  Z>.  Ogiivie, 
of  Madras  J  John  Bmney,  Esq.,  agent  at  Madras,  to  be  his  execu- 
tors in  India,  and  his  friend  OrcmweU  Massey  to  be  his  executor 
in  England,  and  guardian  to  his  children,  jointly  with  Richard 
Evans  and  Lacy  Evans,  his  two  nephews. 

The  testator  died  in  September,  1810,  and  his  will  was  proved 
in  India,  and  also  in  England  by  OromweU  Massey  on  the  15th  of 
May,  1812. 

The  natural  children  of  thetestator  referred  to  in  the  will 
were  two,  a  girl  named  Ann  Maria,  who  was  the  present  female 
Plaintiff,  and  a  boy  named  Henry ;  the  mother  had  no  other 
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child.  In  1811  they  cikme  to  JEnglcmdy  and  the  bill  alleged  that, 
"  immediately  on  their  arrival,  Lacy  MxmSj  one  of  their  testa- 
Tfientsaj  gaardians  in  the  said  will  named,  and  who  was  after- 
wards known  as  General  Sir  De  Lacy  Eoans^  took  npon  himself, 
in  his  capacity  of  such  testamentary  gnardian  as  aforesaid, 
38]  til®  entire  and  exclusive  care  and  '^'control  of  the  persons 
and  property  of"  the  two  children,  "and  acted  as  thetr  sole 
guardian/' 

In  1811,  by  Oromwett  Massey's  direction,  the  bond  and  warrant 
of  attorney  were  delivered  to  Sir  De  Tjocy  JEhxms  (as  the  bill 
alleged)  "  as  such  testamentary  guardian  of ''  the  two  children, 
^'  and  the  said  Sir  De  Lacy  Evans  thus  became,  and  was  in  £eu^ 
a  trustee  of  the  said  debt  of  £2166  13s.  4d.y  and  the  interest 
thereon,  tor  the  said  infents."  The  bill  proceeded  to  allege 
that  in  1811  John  M?anSy  the  obligor  of  the  bond,  was  seised  of 
consicterable  real  estate,  and  otherwise  possessed  of  means 
amply  sufficient  to  satisfy  the  debt  and  interest,  but  that  Sir 
De  Lacy  Mxms  did  not  require  or  attempt  to  enforce  payment; 
nor  did  he  take  any  steps,  either  by  registering  the  bond  or 
otherwise,  for  making  the  debt  a  charge  on  John  Ewms*  real 
estate ;  and  that,  "  in  consequence  of  the  aforesaid  neglect  of" 
Sir  De  Lacy  Eoans^  the  debt  "  became,  in  the  year  1831,  irreco- 
verable, and  no  part  thereof  has  been  paid,  and  the  same  has 
been  wholly  lost." 

In  1821  the  female  Plaintiff  attained  twenty-one,  and  some 
three  years  afterwards  Sir  De  Lacy  JEhanSy  as  the  bill  alleged, 
"  Aimished  to  her  what  purported  to  be  an  account  of  her  share 
of"  the  testator's  personal  estate,  "  but  in  such  account  no  men- 
tion was  made  of  the  said  debt  of  £2166  IBs.  4d. ;"  and  no  ac- 
count was  ever  rendered  to  Henry  Mxms. 

In  1832  the  female  Plaintiff  married  the  co-PMntiff,  her  pre- 
sent husband. 

In  1833,  "  at  which  time,"  the  bill  alleged,  the  said  bond 
debt  was  irrecoverable,"  Sir  De  Lacy  Evans  wrote  to  the 
Plaintiff*  Richard  Q.  Sleeman  a  letter  stating  that  he  had  lodged 
in  the  hands  of  a  Mr.  George  DartneU  (since  deceased),  a  solici- 
tor of  Limericky  a  bond  of  John.  Evans  for  upwards  of  £1000, 
which  belonged,  as  he  said,  to  Ann  Maria  Sleeman  and  her  bro- 
ther Senry  Evans,  and  directing  him,  Richard  Q.  Sleeman  to  see 
to  it. 
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The  plaintiffs  alleged  that  this  was  the  first  time  that  either 
of  them  heard  of  the  existence  of  the  bond.  Richard  Q.  Sleeman 
applied  to  and  obtained  from  Sir  De  Lacy  Evans  an  authority 
to  receive  the  instrument,  and  upon  his  applying  for  it,  Mr. 
Dartndl  said  timt  Sir  De  Lacy  Evans  had  given  him  {DartneO) 
the  bond  to  be  registered  in  Bvblin^  but  had  done  so  many  years 
too  late  for  the  *purpose,  and  that  he  (Dor^H)  "  could  [39 
do  nothing  with  it ;  and  he  thereupon  gave  the  said  bond  to  the 
Plaintiff  Richard  Quinn  Sleeman^  who  communicated  the  pur* 
port  of  the  said  Mr.  JDafineWs  statement  to  the  said  Sir  De  Lacy 
EvanSj  and  he  thereupon  referred  the  Plaintiff  Richard  Qumn 
^eeman  to  his  brother,  the  said  John  EvansJ^ 

The  Plaintiff  Richard  Q.  Sleeman  then  ascertained  that  J^ 
Evans  had  been  declared  insolvent 

The  bill  then  alleged  as  follows :  "  The  Plaintiffs  Richard 
Quinn  Sleeman  and  Ann  Maria,  his  wife,  were  not  desirous  of 
interrupting  the  friendly  relations  which  existed  between  them- 
selves and  the  said  Sir  Ik  Lacy  Evans  ;  and  for  that  reason  only 
they  took  no  steps  to  recover  the  said  debt  and  interest  from 
the  said  Sir  De  Lacy  Evans  during  his  lifetime." 

John  Evans  died  in  1845.  Henry  Evans,  the  brother  of  the 
female  Plaintiff,  died  in  1866  intestate,  never,  as  alleged,  having 
been  aware  of  the  existence  of  the  bond.  Qis  son,  the  Defend- 
ant Robert  Oleadowe  Evans,  was  the  person  entitled  to  administer 
to  his  estate. 

Sir  De  Lacy  Evans,  having  survived  the  two  other  persons 
named  as  testamentary  guardians  in  the  testator's  will,  died  on 
the  9ih  of  January,  1870. 

This  bill  was  filed  on  the  21st  of  July,  1871,  against  the  first- 
named  two  defendants,  his  executors,  stating  and  alleging  as 
above,  and  praying  for  a  declaration  that  Sir  De  Lacy  Evans 
had  committed  a  breach  of  trust  in  neglecting  to  take  steps  for 
the  recovery  of  the  debt  secured  by  the  bond,  and  to  make  the 
securities  a  charge  on  John  Evans'  real  estate ;  and  that  Sir  De 
Lacy  Evans'  estate  might  be  decreed  to  make  good  to  the  Plaint- 
iff and  the  Defendant  R.  G.  Evans  the  loss  which  had  been 
occasio^ed  by  such  breach  of  trust ;  with  other  consequential 
relief. 

To  this  bill  the  Defendants,  the  executors,  demurred,  for  want . 
of  equity  and  want  of  parties. 
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The  Defendant  B.  Q.  Mfans  did  not  appear. 

Mr.  AmphleUy  Q.C.,  and  Mr.  BenshaWy  for  the  demnrrer : — 

The  case  of  the  Plaintiffii  is,  that,  being  first  aware  of  their 
40]  rights  *in  1883,  they  lay  by  until  1871,  and  did  not  bring 
this  claim  till  after  Sir  De  Loci/  Eoans^  death. 

It  may  be  admitted  that  a  testamentary  guardian  is  liable  to 
account  for  everything  he  may  receive,  but  the  testator  conld 
not  confer  upon  anybody  the  status  of  testamentary  guar- 
dian of  his  children,  being  illegitimate ;  so  that  Sir  De  Lacy 
EvanSy  if  a  guardian  at  all,  became  what  may  be  called  a  guar- 
dian <k  son  tort  At  the  utmost  he  was  only  a  constructive  trus- 
tee ;  he  was  not  an  express  trustee  of  this  bond ;  and  even  an 
express  trustee  will  not  be  held  liable  after  thirty-eight  years' 
delay :  Smith  v.  Clay  (^),  cited  and.  followed  by  Sir  R.  P.  ArdeTij 
Master  of  the  Rolls,  in  Pickering  v.  Lord  Stamford  (^ ;  Beckford 
V.  Wade(^. 

The  suit  is  also  defective ;  for  if  a  decree  be  made,  Jthe  repre- 
sentative of  Henry  Hvans,  who  does  not  appear,  may  file  another 
bill. 

Twenty  years  has  been  held  the  limit  of  time  within  which  a 
claim  of  this  kind  must  be  brought :  Bolfe  v.  Gregory  {*). 

Mr.  jPVy,  Q.C.,  and  Mr.  Ordham  Hastings^  for  the  bill : — 

The  objection  as  to  parties  is  groimdless,  since  the  passing  of 
the  15  &  16  Vict.  c.  86,  s.  42. 

As  to  time,  this  bond  was  a  chose  in  action  of  the  wife,  not  re- 
duced into  possession  by  the  husband.  Hence  she  was  under 
disability,  and  time  will  not  run  against  her.  It  cannot  be  said 
that  because  the  husband  might  have  reduced  the  property 
into  possession,  he  must  be  treated  as  if  he  had  done  so. 

Then  it  is  said  that*  Sir  De  Lacy  Evans  was  only  a  construc- 
tive trustee,  with  a  view,  probably,  to  the  Statute  of  Frauds  (29 
Car.  2,  cap.  3,  ss.  7,  8).  But  the  demurrer  admits  the  state- 
ment of  fact  in  the  bill  that  he  acted  as  testamentary  guardian ; 
so  that,  if  the  law  of  India  should  be  the  same  as  that  of  England 
with  respect  to  the  inabilil^^  of  natural  parents  to  appoint  testa- 
mentary guardians,  the  fact  remains  that  Sir  De  Lacy  Evans  did 
act  as  such  guardian. 

P)  Amb.,  645 ,  3  Bro.  C.  C,  639,  n.  (*)  17  Ve  a.,  87. 

O  2  Vee.,  373,  383.  («)  8  Jnr.  (N.S.),  606. 
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Then  Mathew  y.  Brise  (*),  establishes  that,  "  of  all  the  property 
which  he  gets  into  his  possession  as  guardian."  a  testamentary 
*gnardian  is  ^^  a  trustee  for  the  benefit  of  the  in&nt  ward/'  [41 
and  no  time  runs  between  a  trustee  and  his  cestui  que  trust. 

The  Yicb-Chancellor  :  — A  testamentary  guardian  is  a  trus- 
tee of  such  property  only  as  comes  to  his  hands. 

Mr.  Ih/ :  — Then  the  question  ia,  what  extent  of  possession 
is  necessary  to  make  the  guardian  a  trustee.  Sir  De  Lacy 
Eocms  kept  the  bond  in  his  own  possession  from  1811  to  1833, 
without  attempting  to  enforce,  or  even  registering  it.  In  1831 
it  became  irrecoverable,  and  then  he  waited  two  years  before  he 
informed  the  Plaintiffii  of  its  existence.  This  neglect  amounts 
to  a  breach  of  trust,  against  which  the  statute  wiU  not  run : 
Butter  V.  Foster  (^ ;  and  lapse  of  time  alone  is  not  a  defence  in 
this  Court :   Woodhouse  v.  Woodhouse  ('). 

The  reluctance  of  the  Plaintiffs  to  sue  Sir  JDe  Lacy  Evans  him- 
self, who  was  the  nephew  of  their  natural  &ther,  ought  not  to 
prejudice  their  remedy  against  his  estate. 

SiE  Jambs  Bacon,  V.C.  : —  • 

I  think  the  demurrer  must  be  allowed. 

It  is  alleged  by  the  bill  that  General  Sir  De  Lojcy  Evans  was 
appointed  testamentary  guardian  of  the  testator's  children,  but 
the  testator  had  no  more  power  than  any  other  person  to  ap- 
point him  guardian  of  these  children.  It  has  been  suggested 
that  there  \a  some  difference  between  the  law  of  England  and 
the  law  of  India  in  that  respect.  I  have  no  reason  for  suppos- 
ing that  that  is  so ;  but  it  is  enough  for  the  present  purpose  to 
say  that  there  is  no  such  alle^tionin  the  bill.  The  will  of  the 
testator,  though  made  in  India^  deals  with  property  in  England^ 
and  must  be  governed  by  the  law  of  England. 
•  In  strictness  there  is  nothing  whatever  in  the  bill  to  show  that 
General  Sir  De  Lojcy  Evans  was  the  guardian  of  these  children  ; 
but  if  he  was,  his  duty  of  guardian,  as  I  gather  from  the  bill, 
was  fidthfuUy  and  properly  performed ;  for  the  bill  alleges  not 
only  that  he  took  on  himself  that  office,  but  that,  upon  the  lady 
attaining  twenty-one,  an  account  was  rendered  to  her  with  which 

P)  14  Beav.,  841,  345.        O  Law  Bep.,  5  Eq.,  37  '.  (")  Law  Uep.,  8  Eq.,  514. 
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42]  ^o  &ult  *wa8  found,  and  it  is  stated  that  in  that  account 
no  mention  what^er  was  made  of  the  bond  in  question*  The 
bond  seems  to  have  remained  in  Sir  i>g  Lacy  JBvans^  hands 
until  1833,  when  he  sent  it  to  Irdand  to  a  Mr.  DarineH^  direct- 
ing the  Plaintiff  Mr.  Skenum  to  see  to  it.  Mr.  SUeman  there- 
upon opened  a  communication  with  Mr.  Dartnell^  who  told  him 
that  the  bond  had  been  given  to  him  by  General  Sir  De  Lacy 
Evans  to  be  registered,  but  that  it  was  now  too  late  for  anybody 
to  register  it  (I  do  not  know  that  it  was  any  part  of  General 
Sir  De  Lacy  JEvans^  duty  to  re^ster  the  bond),  ^'  and  that  he 
could  do  nothing  with  it ;  and  he  thereupon  gave  the  said  bond 
to  the  Plaintiff  Bichard  Quirm  SUeman^  who  communicated  the 
purport  of  the  said  Mr.  LartndPs  statement  to  the  said  Sir  De 
Lacy  JSvanSy  and  he  thereupon  referred  the  Plaintiff  Mchard  Qumn 
Sleeman  to  his  brother,  the  said  John  Ihxma.  ^'  The  particular  date 
of  this  does  not  appear ;  but  it  must  have  been  in  or  after  the 
year  1833.  Therefore,  Mrly  reading  the  bill  according  to  its 
true  purport,  it  appears  that  in  year  1833,  when  it  was  ascer- 
tained that  the  bond  could  not  be  registered,  it  was  still  a  bond 
available,  although  not  registered,  against  John  Boons  ;  and  Sir 
De  Lacy  Evans  informed  the  Plaintiff  that  he  must  apply  to  the 
debtor,*  John  Evans,  for  payment.  That  is  the  statement  in  the 
bill,  and  it  appears,  or  seems  to  be  an  inference,  that  the  Plaint- 
iff act^d  on  that.;  for  the  next  statement  is,  that  *'  the  said  John 
Evans  at  that  time  had  been  declared  an  insolvent  under  the 
statutes  then  in  force  for  the  relief  of  insolvent  debtors,"  and 
that  ^^  his  estate  had  produced,  and  would  produce,  no  dividend 
for  his  unsecured  creditors."  I  cannot  conceive  that  up  to  that 
time  General  Evans  had  neglected  any  duty  which  properly  be- 
longed to  him.  I  entirely  adopt  the  authority  of  the  case  at  the 
RoUs,  which  Mr.  Fry  cited,  of  Jlitkthew  v.  Brise  (^).  It  is  not  to 
be  disputed  that  if  a  person  appointed  guardian,  in  that  cha- 
racter possesses  himself  of  any  of  his  ward's  property,  of  that 
property  he  becomes  a  trustee,  although  he  is  only  a  trustee  b^ 
construction,  and  not  appointed  by  name. 

Here  there  is  no  suggestion  that  General  Evans  ever  pos- 
sessed himself  of  any  part  of  the  property  of  the  Plaintiffi  for 
which  he  did  not  account 
43]       *But  then  comes  this  passage  in  the  bill,  which,  in  my 

O  14  Beav.,  341. 
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opinion,  puts  an  end  to  the  case,  and  places  it  decidedly  within 
the  plain  doctrine  of  the  Court,  that  persons  who  sleep  on  their 
rights  or  acquiesce  in  a  state  of  circumstances  in  which  their 
rights  are  lost^sight  of,  cannot,  after  a  lapse  of  time,  enforce  re^ 
medies  which  they  might  have  had ;  although  I  do  not  think 
in  this  case  they  ever  had  any. 

The  statement  to  which  I  refer  is  extremely  distinct  and 
significant:  ^^The  Plaintiff  Richard  Quirm  Sleemcm  and  Arm 
Mariaj  his  wifb,  were  not  desirous  of  interrupting  the  friendly 
relations  which  existed  between  themselves  and  the  said  Sir 
De  Lacy  Evans;  and  for  that  reason  only  they  took  no  steps  to 
recover  the  said  debt  and  interest  from  the  said  Sir  De  Lacy 
Evams  during  his  lifetime/'  Now,  what  does  that  mean  ?  They 
are  apprised  that  the  bond  cannot  be  registered.  They  say  they 
were  acquainted  with  the  fact  that  John  JSoans  was  an  insolvent 
debtor  and  unable  to  pay ;  they  were  referred  to  John  Evans  by 
Sir  De  Lacy  Evans^  who  must  be  taken  to  have  repudiated  all 
responsibility  as  to  the  bond ;  and  then  these  relatives  (who, 
though  not  legitimate,  were  still  not  improperly  called  relatives), 
because  they  do  not  wish  to  interrupt  the  friendly  relations 
which  existed  between  them  and  the  man  who,  they  now  say, 
is  their  defaulting  trustee,  for  all  these  years  from  1833  to  1871, 
take  no  step  whatever.  If  there  can  be  a  case  of  acquiescence, 
this  is  one  of  the  strongest  cases  that  can  be  suggested,  and  it 
furnishes  an  inference  that  there  was  some  other  reason  than 
merely  th^  friendly  relations  which  existed  for  their  not  pressing 
Sir  De  Lacy  Evans.  If  they  had,  in  the  year  1883,  as  they  might 
have  done,  proceeded  against  Sir  DeLacy  Evans,  alleging  breach 
of  trust,  he,  being  then  alive,  might  have  been  able  to  say  what 
nobody  can  even  guess  at  now ;  but  they  wait  till  Sir  De  Lacy 
Evans  is  in  his  grave  before  they  raise  anything  like  a  question 
on  this  subject 

Upon  the  ground  of  acquiescence,  therefore,  it  is  that  I  decide 
this  case ;  and  I  think,  beyond  all  hesitation  or  doubt,  that  it 
is  a  case  in  which  the  demurrer  must  be  allowed. 

It  accordingly  becomes  unnecessary  to  consider  the  other 
ground  of  demurrer ;  but  if  it  had  been  necessary,  I  think  I 
should  have  required  to  know  more  about  the  facts  tiian  appears 
from  the  statements  in  this  bill  before^  I  came  to  the  conclusion 
that  the  objection  *for  want  of  parties  had  been  removed  by  [44 
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the  Act  of  Parliament.    But  I  do  not  trouble  myself  about  that, 
because  I  decide  this  case  solely  on  the  ground  of  acquiescence* 

The  demurrer  must  be  allowed  with  costs. 

t 

Solicitors  for  the  Plaintiffia :  Messrs.  Ikane  ^  Ckubb. 
Solicitors  for  the  demurring  Defendants :  Messrs.  SUphens  ^ 
Langdoilc. 


V.-C.B.  Nov.  4,7,1871. 

Greene  v.  West  Cheshire  Railway  Company. 

[Law  Reports,  18  Equity  Cases,  44.] 

[1870  G.  1.] 

Bpedfi>c  Performance — Ba£l/UHiy  Comp<my  amd  Landowner— 'Agreement  by  a  BaU- 
way  Cwnpcmy  to  make  Aceommodation  Works  on  Land  of  a  Vendor  other 
than  that  taken  by  the  Company, 

An  agreement  was  entered  into  between  a  railway  company  and  a  landowner, 
part  of  whose  land  had  been,  under  another  agreement,  taken  by  the  company, 
whereby,  in  consideration  of  the  previous  withdrawal  by  the  landowner  of  a  Peti- 
tion to  Parliament  against  the  company's  bill,  the  company  agreed  to  constmct 
and  forever  maintain  at  their  expense  a  siding  of  specified  length  alongside  the 
line  upon  land  belonging  to  the  landowner,  and  to  be  provided  by  him  for  that 
purpose,  for  the  use  and  to  the  reasonable  satisfaction  of  the  landowner^— 

Held,  that  this  agreement  was  not  incapable  of  being  enforced  by  a  Court  of 
Equity. 

The  Court  will  not  refuse  to  decree  specific  performance  of  an  agreement,  al- 
though the  Plaintiff  may  have  a  concurrent  remedy  in  damageis  or  may  have 
entered  into  a  negotiation  for  a  money  compensation  which  has  failed. 

Motion  for  Decree. 

By  an  agreement  dated  the  31st  of  December,  1861,  and  made 
between  the  Defendants,  the  West  Cheshire  Bailway  Campamfj 
under  their  common  seal,  of  the  one  part,  and  the  Plaintiff, 
James  Oreene  HatUm  Oreeney  of  Bellemte,  in  the  county  of  Chester j 
Esq.,  of  the  other  part,  after  reciting  that  the  company  had  ob- 
tained an  Act  of  Parliament  on  the  11th  of  July,  1861,  for  in- 
corporating the  company,  and  for  authorizing  them  to  make 
and  maintain  certain  railways ;  and  that  by  the  same  Act  the 
company  were  empowered  to  run  through  certain  lands  be- 
longing to  the  Plaintiff;  "and  that  previously  to  the  passing  of 
45]  tibe  Act  the  *Plaintiff  petitioncji  Parliament  against  the  bill 
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then  pending;  but  that,  in  consideration  of  an  agreement  en- 
tered into  between  the  provisional  directors  of  the  undertaking 
and  promoters  of  the  bill,  and  the  Plaintiff,  dated  the  2d  of  May, 
1861,  the  Plaintiff  withdrew  his  petition ;  and  that  by  the  same 
agreement  of  May,  1861,  it  was  agreed  that,  on  the  passing  of 
their  Act,  the  company  should,  if  required,  put  their  seal  to  an 
agreement  embodying  the  terms  of  the  agreement  of  the  2d  of 
May,  1861 ;  it  was  witnessed  that  it  was  mutually  agreed  between 
the  parties  as  follows : —  * 

"The  said  railway  company  shall  construct,  contempora- 
neously with  the  construction  of  the  said  railway,  and  for  ever 
thereafter  maintain,  at  their  own  proper  expense,  a  sufficient 
siding  of  at  least  100  yards  in  length  alongside  the  line  of  rail- 
way, as  constructed  through  the  land  of  the  Plaintiff,  and  upon 
land  belonging  to  the  Plaintiff,  and  to  be  provided  by  him  for 
that  purpose,  for  the  use  of  and  to  the  reasonable  satisfaction 
of  the  Plaintiff, 

"  Every  difference  which  shall  arise  between  the  parties  to 
this  agreement  in  regard  to  the  preceding  article,  or  as  to  the 
mode  of  carrying  the  same  out,  or  otherwise  touching  the  pre- 
mises, shall  be  referred  to  and  determined  by  arbitration  be- 
tween the  said  parties  to  this  agreement,  according  to  the  pro- 
visions, with  respect  to  the  settlement  of  disputes  by  arbitration, 
of  the  Omvpavies  CUmses  Consolidation  Act,  1845/' 

By  certain  Acts  of  Parliament  the  second  Defendants,  the 
Cheshire  Lines  Committee^  were  authorized  and  empowered  to 
construct  and  complete  the  line  of  railway  and  works  of  the 
first  Defendants,  the  comytny ;  and  in  exercise  of  such  powers 
they  took,  and  proceeded  to  construct  the  line  through,  the 
Plaintiff's  land. 

On  the  Slst  of  July,  1868,  the  Plaintiff's  solicitor  wrote  to 
the  company's  solicitors,  informing  them  that  he  had  received 
the  Plaintiff's  instructions, to  obtain  a  performance  of  the  agree- 
ment, and  that  he  should  be  glad  to  hear  from  them,  as  it  was 
now  time  the  siding  was  made,  "  as  I  am  informed  the  railwtjy 
is  just  being  completed."  In  a  second  letter,  dated  the  8d  of 
August,  1868,  the  Plaintiff's  solicitor  again  called  upon  the  com- 
pany to  carry  out  their  part  of  the  agreement  with  regard  to  the 
siding,  adding,  *"I  hope  there  will  be  no  difference  be-  [46 
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tween  the  parties  upon  which  the  necessity  of  an  arbitration  will 
arise." 

On  the  6th  of  August  Defendants'  solicitors  in  answer  said : 
'^  W^  cannot  see  the  urgent  necessity  there  is  to  make  the  siding 
until  our  railway  shall  be  nearly  complete,  and  think  that  your 
client  had  better  see  our  engineer  on  the  spot  to  agree  as  to  the 
manner  of  construction." 

Other  correspondence  followed,  wh^ph  took  the  form  of  a  ne- 
gotiation- for  a  money  compensation ;  but  all  offers  were  ex- 
pressly made  without  prejudice,  and  no  agreement  was  come  to. 
Finally,  on  the  6th  of  September,  1868,  the  company's  solicitors 
wrote  as  follows :  "  We  thought  the  siding  of  so  little  value  to 
any  one  that  we  never  ima^ned  Mr.  Oreene  would  ask  for 
it ...  .  Frankly,  we  think  the  proposal  of  your  client  that  we 
should  pay  to  be  let  off  making  the  siding  is  simply  a  means 
of  extortion.  We  do  not  object  to  pay  a  small  sum,  say  one- 
fourth  of  the  estimated  cost  of  the  siding,  but  not  more.  This 
without  prejudice." 

On  the  21st  of  October,  1869,  a  notice,  dated  the  day  preced- 
ing, signed  by  the  Pli^ntiff,  and  addressed  to  both  of  the  De- 
fendants, was  served  upon  each,  which,  as  &r  as  material,  was 
as  follows : — 

"  I,  the  undersigned,  .  .  .  hereby  give  you  and  each  of  yon 
notice,  that  I  require  you,  in  pursuance  of  the  undertaking  in 
this  behalf,  on  the  part  of  the  said  railway  company,  contained 
in  certain  articles  of  agreement  dated  the  Slst  day  of  December, 
1861,  • .  .  forthwith  to  construct,  coi#emporaneously  with  the 
construction  of  the  said  West  Cheshire  BaHwayy  and  before  the 
same  shall  be  opened  for  public  traffic,  and  for  ever  thereafter 
to  maintain  at  your  or  one  of  your  own  proper  expense,  a 
sufficient  siding,"  &c,  (following  the  exact  words  of  the  agree- 
ment) :  "  And  I  further  give  you  and  each  of  you  notice,  that 
I  have  provided,  and  do  provide  and  put  at  your  disposal,  such 
quantity  of  land  belon^ng  to  me,  adjoining  and  lying  alongside 
and  to  the  north-west  of  the  said  line  of  railway  as  constructed 
through  my  land,  as  shall  be  required  for  the  proper  construc- 
tion of  the  said  siding ;  and  I  do  require  and  authorize  you,  and 
each  or  either  of  you,  and  you  and  each  or  either  of  your  engi- 
neers, contractors,  servants,  and  workmen,   with  or  without 
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horses,  wagons,  and  carriages,  forthwith,  and  from  time  to  time, 
to  enter  into  and  upon  the  same  land,  *or  any  parts  or  [47 
part  thereof,  and  thereon,  or  on  some  parts  or  part  thereof,  to 
constnict  such  siding  accordingly/' 

t 

The  bill  was  filed  in  January,  1870,  stating  as  above ;  and 
that,  notwithstanding  service  of  the  above  notice,  the  Defend- 
ants refused  to  construct  the  siding,  and  intended,  unless  re- 
strained, to  open  the  line  without  so  doing;  and  prayed  for 
specific  performance,  and  an  ii\junction  accordingly,  against 
"  the  Defendants  respectively,  or  some  of  them." 

Shortly  afterwards  an  injunction  was  moved  for,  and  ordered 
to  stand  to  the  hearing. 

Answers  were  filed  by  both  Defendants  in  February,  1870, 
in  similar  terms,  setting  up  the  following  defences :  First,  that 
the  Plaintiff  had  not  provided  any  land,  and  that  as  to  the  land 
mentioned  in  the  notice,  it  was  subject  to  a  mortgage,  and  the 
mortgagees  threatened  to  sell  or  foreclose,  and  refused  to  allow 
the  Defendants  to  enter  upon  it ;  secondly,  that  they  believed 
the  Plaintiff  had  no  occasion  for  the  siding,  and  that,  if  con- 
structed, it  would  be  of  no  use  to  him,  inasmuch  as  there  were 
already  two  sidings  and  wharves  within  half  a  mile,  which,  being 
station  sidings,  possessed  great  advantages  over  a  private  one ; 
and  they  submitted  that  it  appeared  from  the  correspondence 
and  from  the  Plaintiff's  conduct  that  his  object  was  not  to  have 
a  siding  constructed  according  to  the  agreement,  but  to  have  a 
money  payment  in  lieu  of  the  same ;  thirdly,  that,  having  regard 
to  the  nature  of  the  agreement,  a  Court  of  Equity  could  not  or 
would  not  decree  specific  performance  of  it ;  and,  fourthly,  that 
the  Plaintiff's  remedy,  if  any,  was  an  action  for  damages. 

The  Defendants'  evidence  showed  that  on  the  26th  of  Octo- 

• 

ber,  1869,  their  solicitors  sent  a  copy  of  the  notice  to  the  solici- 
tor of  the  mortgagees,  who  in  acknowled^ng  the  receipt, 
observed  that  the  siding  would  be  of  great  benefit  to  the  estate, 
and  that  it  met  with  the  approval  of  his  clients,  ^*  to  whom  any 
compensation  money  must  be  paid."  On  the  28th  of  October, 
the  Defendants'  solicitors  again  wrote  to  the  solicitor  of  the 
mortgagees,  asking  him,  when  he  had  further  considered  the 
the  matter,  to  say  whether  his  clients  would  decline  to  allow 
land  to  be  used  for  the  purpose  of  a  siding. 
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A  correspondence  followed,  in  the  course  of  which  the  solici- 
tor of  the  mortgagees,  on  their  behalf,  at  first  declined  to  give 
48]  the  *requisite  authority  for  entry  by  the  Defendants  on  the 
land;  but  at  the  close  he  withdrew  the  refusal,  and  declined^ 
on  behalf  of  the  mortgagees,  to  be  mixed  up  in  the  Chancery 
proceedings,  or  in  any  dispute  between  the  Plaintiff  and  the 
Defendants. 

On  behalf  of  the  Plaintiff  it  was  denied  that  the  mortgagees 
intended  to  sell  or  foreclose  the  land. 

It  further  appeared  from  the  evidence  that  at  first,  namely, 
before  or  up  to  August,  1869,  the  Plaintiff  wished  to  have  the 
siding  on  some  land  on  the  other  side  of  the  line,  which  was 
not  in  mortgage ;  but  in  or  about  that  month  he  changed  his 
mind  and  ever  since  he  had  insisted  upon  the  Defendants  con- 
structing it  on  the  mortgaged  iand. 

Mr.  Amphletty  Q.C.,  and  Mr.  Tovmsendj  for  the  Plaintiff: — 

The  fact  that  a  negotiation  for  a  money  compensation  was 
entered  into  and  failed,  does  not  reduce  this  to  a  mere  money 
claim. 

The  Plaintiff's  delay,  if  any,  in  making  his  demand  was  in 
compliance  with  the  Defendants'  own  request 

The  conduct  of  the  Defendants  in  interfering  between  the 
Plaintiff  and  his  mortgagees  was  most  unjustifiable. 

The  Plaintiff  is  entitled  to  specific  performance,  though  he 
may  have  a  remedy  in  damages  :  Storer  v.  Oreat  Western  Seal- 
way  Compavy  Q) ;  Lytton  v.  Oreat  Northern  Railway  Oompam/  (*) ; 
Wilson  V.  Fumess  RaUway  Company  (*). 

Mr.  Kay^  Q.C.,  and  Mr.  Speedy  for  both  Defendants: — 

The  Court  has,  in  too  many  instances,  permitted  demands  to 
be  enforced  against  public  companies,  which,  as  against  indi- 
viduals, would  be  considered  extortionate. 

Where  there  has  been  a  negotiation  for  damages,  it  is  a  rule 
that  the  Court  will  not  grant  specific  relief:  Senior  v.  Pawson.^ 

But  here  specific  relief  cannot  be  applied.  This  is  not  an 
agreement  to  purchase  land,  only  to  withdraw  opposition  to  a 
petition ;  and  the  company  are  called  upon  to  make  these  works, 

(»)  2  Y.  &  C.  Ch.,  48.  O  Law  Eep.  9  Eq.,  38. 

O  3  K.  &  J.,  394.  O  Ibid.  3  Bq.,  330. 
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aot  on  land  purchased  by  them,  but  "  upon  land  belonging  to" 
the  PlaintiflT,  and  "  to  be  provided  by  him  for  that  purpose." 
If  a  '''landowner  contracts  for  accommodation  works  to  be  [49 
constructed  on  the  company's  land,  as  in  the  cases  cited  on  the 
other  side,  the  Court  can  decree  specific  performance,  but  not 
where  the  works  are  to  be  done  on  the  Plaintiff's  land :  Sofuih 
Wales  BaStway  Company  v.  Wythes  (^).  The  company  could  not 
obtain  a  decree  compelling  the  Plaintiff  to  find  the  land ;  hence 
there  is  no  mutuality.  The  finding  of  the  land  must  be  a  mat- 
ter of  fature  arrangement,  so  that  the  contract  is  not  complete. 
The  parties,  moreover,  have  contracted  to  refer  any  subject  of 
dispute.  TSoT  could  the  Plaintiff  compel  the  Defendants  to  make 
a  siding  wherever  he  pleased;  as,  for  example,  in  the  middle 
of  a  cutting  or  an  embankment,  where  the  expense  would  be 
exorbitant  It  must  be  made  tct  his  ^'  reasonable  "  satisfiEtction. 
On  all  these  grounds  the  Court  will  not  act  in  this  case,  but 
leave  the  Plaintiff  to  his  remedy  in  damages. 

The  Plaintiff's  conduct  shows  that  his  object  was  compensa- 
tion. 

No  specific  performance  has  ever  been,  or,  it  is  submitted, 
ought  to  be  granted  of  such  an  agreement  as  this :  Buxton  v. 
Lister  ('). 

Ah  the  siding, was  to  be  made  on  the  Plaintiff's  land,  he  has 
only  to  make  the  siding  himself  and  recover  damages  fi^om  the 
company.  He  can  get  communication  with  the  railway  by  the 
powers  of  the  Railways  Clauses  Act,  1846  (8  Vict.  c.  20),  s.  76. 

[They  also  cited  Errvngton  v.  Aynesly  (')  FUnJt  v.  Brandon  (*), 
and  PoUard  v.  Clayton  (•). 


Nov.  7.    Sir  Jambs  Bacon,  V.C.  : — 

I  wholly  disclaim  the  notion  that  a  railway  company  is  to  be 
dealt  with  in  this  Court  upon  any  other  principles  than  those 
which  would  and  ought  to  be  applied  to  individuals.  Their 
contracts  are  to  be  considered  just  as  any  other  contracts ;  their 
rights  and  their  obligations  are  in  all  respects  the  same  as  those 

0)  1  K.  &  J.,  186;  5  D.  M.  &  G.,  880.  O  3  Bio.  C.  C,  841. 

O  8  Atk.,  888.  O  8  Ves.,  159. 

V)1K.&J.,462. 
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of  any  members  of  the  community.  They  possess  certain  pri- 
vileges difterent  from,  and  in  some  respects  beyond,  those  of 
50]  individuals ;  but  *while  it  is  the  duty  of  the  Court  to  re- 
spect and  to  secure  the  enjoyment  of  those  privileges,  it  is  no 
less  an  imperative  duty  to  take  care  that  the  povsrers  with  which 
the  Legislature  has  entrusted  them,  and  which  are  inherent  in 
their  constitution,  are  not  so  exercised  as  to  protect  them  ia 
doing  wrong,  ^r  in  escaping  from  the  fulfillment  of  their  lawftil 
engagements. 

Nothing  can  be  plainer  than  the  engagement  entered  into  by 
the  railway  company  which  forms  the  subject  of  the  present 
suit.  The  company  desired  to  make  a  certain  railway  through, 
among  others,  the  lands  of  the  Plaintiff.  He  resisted  this  de- 
sign. He  petitioned  Parliament — without  whose  authority  the 
railway  could  not  be  made  —  against  the  bill  which  they  had 
presented.  Whether  he  would  or  would  not  have  succeeded  in 
his  opposition  cannot  now  be  ascertained.  The  promoters  of 
the  company,  however,  were  so  moved  by  his  opposition  that 
they  thought  it  prudent  to  come  to  terms  with  him.  They  pro- 
posed or  agreed  that,  if  he  would  permit  them  to  acquire,  under 
the  terms  prescribed  by  the  statute  (and  which  are  the  same  as 
those  applicable  in  all  such  like  cases),  so  much  of  his  land  as 
they  required  for  their  undertaking,  they  would,  in  making 
their  railway,  make  a  siding  out  of  that  railway  upon  land  be- 
longing to  the  Plaintiff.  The  Plaintiff  acceded  to  these  terms, 
and  relying  upon  the  performance  of  the  obligation  thus  as- 
sumed, withdrew  his  opposition.  The  bill  passed.  The  com- 
pany undertook,  by  an  agreement  under  their  common  seal,  to 
perform  the  promise  of  the  promoters.  They  have  taken  such 
land  of  the  Plaintiff  as  they  required ;  the  Plaintiff  has  per- 
formed his  part  of  the  contract ;  the  company  have  made  and 
opened  their  railway,  and  they  now  refuse  to  perform  the  other 
part  of  that  contract,  by  force  of  which  alone  they  acquired  pos- 
session of  the  Plaintiff's  land. 

A  more  direct,  wilful,  and  determined  violation  of  a  plain  con- 
tract cannot  be  suggested.  No  excuse  is  offered  for  it — no  sug- 
gestion that  it  is  impracticable,  or  even  that  it  is  inconvenient, 
for  the  company  to  perform  their  part  of  the  contract  of  which 
the  Plaintiff  has  performed  his ;  but  what  they  say  is,  that  the 
Plaintiff  may,  by  an  action  at  law,  recover  against  them  in 

70 
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money  such  amount  of  damages  as  a  jury  may  think  he  has  sus- 
tained by  their  wilful  breach  of  their  contract ;  and,  that,  there- 
fore, a  Court  of  *Equity  will  not  entertain  the  complaint.  [51 
I  do  not  understand  that  the  law,  as  administered  in*this  Court, 
countenances  any  such  defence.  If  that  were  the  law,  the  great 
majority  of  the  cases  in  which  this  Court  has  exercised  its  au- 
thority for  the  purpose  of  compelling  specific  performance  of 
contracts  might  be  readily  disposed  of,  because  in  the  great 
majority  of  cases  a  payment  in  money  might  satisfy  the  wrong 
which  the  breach  of  such  contracts  inflicts.  But  it  would  be  a 
total  departure  from  all  principles  by  which  the  administration 
of  this  branch  of  the  law  has  hitherto  been  guided,  to  hold  that 
it  is  at  the  option  of  a  man  who  has  persuaded  another  to  part 
with  his  rights  upon  a  specific  condition  to  say  :  "  I  can,  but  I 
will  not,  perform  the  obligation  I  have  entered  into ;  and  in- 
stead of  keeping  faith,  and  honestly  fulfilling  my  promise,  I 
will  leave  you  to  take  the  chances  of  an  action  for  damages,  and 
reserve  to  myself  the  power  of  endeavoring  to  defeat  your 
claim;  and,  instead  of  acknowledging  your  just  rights,  will 
compel  you  to  receive,  instead  of  them,  such%  sum  as  I  may 
be  able  to  persuade  a  jury  will  compensate  you  for  the  loss  and 
injury  and  disappointment  which  my  wilful  wrongdoing  may 
have  occasioned  to  you."  If  thi%were  said  or  done  by  an  in- 
dividual, the  injustice  would  be  too  glaring  to  be  endured ;  can 
it  be  less  when  it  is  dotie  by  a  corporation  ?  Is  it  because  a 
joint-stock  company  cannot  be  affected  by  any  conscientious 
principle,  or  any  feeling  of  honor,  or  any  fear  of  forfeiting  the 
good  opinion  of  others,  that  a  different  rule  of  law  is  to  be  ap- 
plied to  them  than  would  be  applicable  to  an  individual  ?  I  am 
as  unwilling  as  any  one  can  be  to  enforce  against  a  company 
obligations  to  which  private  persons  are  not  subject ;  but  I 
should  be  acting  in  direct  opposition  to  what  I  am  satisfied  is 
not  less  the  plain  law  than  it  is  the  plain  honesty  of  the  case, 
if  I  were  to  countenance,  on  the  part  of  the  company,  so  gross 
a  violation  of  their  duty  as  they  are  endeavoring  to  practise  in 
this  case. 

The  case  of  Storer  v.  Oreai  Western  BaUway  (jompcmy  (*)  ap- 
pears to  me  to  establish  principles  which  are  here  directly  ap- 
plicable.   It  is  sud  that  the  case  may  be  distinguished  in  this 

O  2  Y.  &  C.  Ch.,  48. 
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respect :  that  the  work  which  the  company  had  there  under- 
taken to  make,  and  the  performance  of  which  they  endeavored 
52]  to  evade,  was  to  be  *performed  on  their  own  land,  while 
here  the  requisite  work  is  to  be  performed  on  the  Plaintiff's 
land.  But  the  Plaintiff  has  undertaken,  and  is  willing  and  able, 
to  provide  the  requisite  land,  and  the  work  to  be  done  is  merely 
a  collateral  continuation  of  that  r^lway  which  the  company  have 
made  upon  land  which  was  the  Plaintiff's  and  which  has  become 
theirs  only  upon  the  condition  that  they  would  so  continue  their 
railway. 

That  there  may  be  cases  in  which  the  Court  may  be  unable 
to  do  fiill  justice  in  the  way  of  specific  performance  is  true,  and 
by  the  imperfection  of  the  contract  itself,  the  Court  may  be 
unable  to  effect  that  which  it  would  wish  to  perform.  • 

Such  a  case  is  presented  in  the  case  of  the  South  Wales  Railway 
Company  v.  Wj/ihes  (^),  where,  from  the  vague  and  fragmentary 
nature  of  several  of  the  stipulations  in  the  contract,  the  Court 
was  unable  to  carry  it  into  effect.  But  no  such  difB.culty  arises 
in  the  present  case.  The  length  of  the  siding  is  prescribed  by 
the  agreement?  The  land  is  provided.  The  company  ha!s 
nothing  to  do  but  to  continue  their  rails  into  that  land  which 
the  Plaintiff  offers  them.  There  is  nothing  vague  or  uncertain 
in  the  matter,  and  if  they  sliould  be  decreed  to  continue  their 
railway  by  means  of  the  siding  they  have  undertaken  to  make, 
there  can  be  no  doubt  of  the  power  oi  the  Court  to  enforce  such 
a  decree  so  as  to  ensure  a  full  and  specific  performance  of  the 
contract. 

The  observations  in  WUson  v.  Fumess  BaUway  Company  (^ 
apply  directly  and  forcibly  to  this  case,  and  I  avail  myself  of 
those  observations  in  coming  to  my  present  decision. 

I  have  not  thought  it  necessary  to  observe  more  particularly 
upon  part  of  the  case  which  occupied  a  large  portion  of  the  De- 
fendant's answer,  and  of  the  evidence  which  has  been  adduced. 
The  Defendants,  it  appears,  in  furtherance  of  their  design  to 
evade  the  performance  of  tiieir  contract,  endeavored  to  prevail 
upon  the  Plaintiff's  mortgagees  of  the  land  on  which  the  siding 
is  to  be  made  to  withhold  their  assent  to  that  use  of  the  land. 
The  attempt,  which  at  first  promised  to  be  successful,  failed 
when  the  mortgagees  became  acquainted  with  the  true  fects  of 

(')  1  K.  &  J.,  186  ;  5  D.  M.  &  G.,  880.       0  Law  liep.,  9  Eq.,  33,  34. 
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the  case;  and  the  only  result  is,  that  the  Defendants  have 
proved  that,  in  their  *endeavorto  baffle  the  Plaintiff's  just  [53 
demands,  and  to  defeat  his  rights,  they  have  not  scrupled  to  re- 
sort to  very  unfair  practices. 

There  will  be  a  decree  for  specific  performance  in  the  terms 
of  the  first  paragraph  of  the  prayer  of  the  bUl ;  the  Plaintiff  un- 
dertakmg  to  point  out  within  one  month  the  land  on  which  the 
siding  is  to  be  made;  either  party  to  have  liberty  to  apply; 
and  the  Defendants  to  pay  the  Plaintiff  his  costs  of  the  suit,  in- 
cluding the  costs  of  the  motion  for  injunction. 

Solicitor  for  the  Plaintiff:  Mr.  Henry  Smith. 
Solicitors  for  the  Defendants :  Messrs.  Cunliffe  ^  Beaumonty 
agents  for  Messrs,  Lingards  ^  Bowelly  Mtmchester. 


Nov.  6, 7, 10, 1871. 

♦Sykbs  v.  Sykbs.  [56 

[Law  Reporti,  18  Equity  Gases,  56.] 

[1871  S.  147.] 

I)wiseof  Estates  far  Life --Term  of  SOO  Tears— Devise  of  Estates  in  'JaSL— 
Tnuts  to  raise  a  Sum  of  Money — Bemoten^ — Demwrrer. 

A  testator  in  1803  devised  estates  to  his  eldest  son  B,  for  life,  with  remaindeni 
to  his  grandson  B.  for  life ;  to  trustees  to  preserve  contingent  estates ;  to  other 
trustees  for  500  years  upon  certaii^trusts ;  to  the  first  and  other  sons  of  his  grand- 
son B.  in  tail  male ;  and  in  default  of  issue,  to  the  second  and  other  sons  of  his 
son  B.  in  tail  male ;  and  in  default  of  issue  to  his  son  H.  for  life ;  to  the  same 
trustees  fib  preserve  contingent  estates ;  to  the  first  and  other  sons  of  If,  in  tail 
male ;  with  remainders  over  in  favor  of  other  sons  for  life  and  their  issue  in  tail. 

The  limitation  of  the  term  was  for  the  purpose  of  enabling  the  trustees,  by 
mortgage  or  otherwise,  in  case  any  one  or  more  of  the  testator's  younger  sons, 
or  their  issue,  should  become  seized  in  possession  by  virtue  of  the  limitations  of 
the  estates  devised  to  his  son  B.  for  life,  with  remainders  over,  to  raise  a  sum  of 
£5000  for  the  benefit  of  such  of  the  testator's  sons  (except  the  son  in  possession 
of  the  estates)  as  should  be  then  living,  or  their  issue. 

The  testator's  eldest  son  had  no  son  other  than  the  testator's  grandson  R.,  who 
died  on  the  24th  of  February.  1870,  without  issue,  and  the  estates  devolved  upon 
the  infant  Defendant,  a  grandson  of  the  testator's  son  N. 

The  Plaintiff  were  a  younger  son  of  i^.,  and  the  son  of  the  testator's  younger 
son  n. : — 
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HM,  on  demurrer  to  a  bill  praying  a  declaration  that  according  to  the  true 
construction  of  the  will,  and  in  the  events  which  had  happened,  the  sum  of 
£6000  was  validly  charged  upon  the  estates,  and  was  now  raiseable  with  interest 
at  4  per  cent,  from  the  d4th  of  Febmaiy,  1870,  that  the  charge  failed  for  remote- 
ness. 

Cass  V.  Drosisr  (*),  followed. 

Joseph  Sykbs,  who  died  in  November,  1805,  by  will,  in  June, 
1803,  gave  and  devised  to  his  eldest  son  Richard  Sykes  and  his 
assigns,  certain  manors,  tenements,  and  hereditaments,  situate 
in  the  county  of  Yorkj  to  hold  the  same  to  the  use  of  his  son 
Etchard  and  his  assigns  during  his  life,  without  impeachment  of 
waste ;  and  from  and  after  the  decease  of  his  son  Richard  to  the 
use  of  his  grandson  Richard  SyheSy  the  eldest  son  of  his  son 
Richardy  and  his  assigns  during  his  life,  without  impeachment 
of  waste ;  and  from  and  after  the  determination  of  that  estate 
to  the  use  of  his  nephews  the  Rev.  Thomas  I&ancis  Twigge  and 
57]  tt®  Br^v.  MUes  PopplSj  and  *their  heirs,  during  the  life  of 
his  said  grandson,  upon  trust  to  preserve  the  contingent  estates  . 
thereinafter  limited ;  and  from  and  after  the  decease  of  his  said 
grandson  to  the  use  of  William  Bourne  and  Thomas  Thompsariy 
their  executors,  administrators,  and  assigns,  for  the  term  of  500 
years  thence  next  ensuing,  upon  such  trusts,  nevertheless,  and 
subject  to  such  provisoes  as  were  thereinafter  expressed;  and 
from  and  after  the  end  or  sooner  determination  of  the  said  term, 
and  ii)  the  meantime  subject  to  the  trusts  thereof,  to  the  use  of 
the  first  son  of  the«body  of  the  said  grandson  lawfully  to  be 
begotten,  and  the  heirs  male  of  the  body  of  such  first  son ;  and 
for  default  of  such  issue,  to  the  use  of  the  second,  third,  and  all 
and  every  other  the  son  and  sons  oi  the  body  of  his  said  grand- 
son, severally  and  successively,  according  to  priority  of  birth, 
and  the  heirs  male  of  the  body  and  bodies  of  all  and  evfery  such 
son  and  sons;  and  for  default  of  such  issue,  to  the  use  of  the 
second,  third,  and  all  and  every  other  the  son  and  sons  of  his 
son  Richardj  according  to  priority  of  birth,  and  the  heirs  male 
of  the  body  and  bodies  of  all  and  every  such  son  and  sons ;  and 
for  default  of  such  issue,  to  the  use  of  his  son  Nicholas  and  his 
assigns  during  his  life,  without  impeachment  of  waste;  and 
from  and  after  the  determination  of  that  estate  to  the  use  of 
Thomas  Francis  Twigge  and  Miles  Popple,  and  their  heirs,  during 

ft 

(')  2  Keen,  704;  5  My.  &  Or.,  240. 
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the  life  of  his  son  Nicholas j  upon  trust  to  preserve  the  contin- 
gent estates  thereinafter  limited;  and  from  and  after  the  de- 
cease of  his  son  Nicholas^  to  the  use  of  the  first  son  of  the  body 
of  his  son  Nicholas^  and  the  heirs  male  of  the  body  of  such  first 
son ;  and  for  default  of  such  issue;  to  the  use  of  the  second, 
third,  and  all  and  every  the  son  and  sons  of  his  son  Nicholas,  ac- 
cording to  priority  of  birth,  and  the  heirs  male  of  the  body  and 
bodies  of  such  son  and  sons ;  and  for  default  of  such  issue  there 
were  limitations  of  the  same  estates  in  favor  of  his  sons  Daniel^ 
JBenrj/y  and  Jokriy  and  their  sons  successively,  in  terms  similar 
to  those  expressed  in  regard  to  his  son  Nicholas  and  his  sons ; 
and  for  de&ult  of  such  issue  a  limitation  to  the  use  of  his 
daughter  Marianne  Thornton  and  her  assigns,  during  her  life, 
without  impeachment  of  waste,  with  divers  remainders  over. 

After  making  cert^n  pecuniary  and  specifiic  bequests,  the 
testator  devised  other  estates  to  the  use  of  his  son  Damd  afad 
♦his  assigns  during  his  life,  and  after  the  determination  of  [58 
that  estate,  to  the  use  of  Thomas  Francis  Tvngge  and  MUes  Popple^ 
and  their  heirs,  during  his  life,  to  preserve  contingent  re- 
mainders ;  and  after  the  decease  of  his  son  Daniel  to  the  use 
of  WHUam  Bourne  and  Thomas  Thompson,  their  executors,  ad- 
ministrators, and  assigns,  for  the  term  of  500  years  thence  next 
ensuing,  upon  such  trusts  as  were  thereinafter  expressed  con- 
cerning the  same;  and  from  and  a£^r  the  determination  of  the 
said  term  of  600  years,  and  subject  to  the  trusts  thereof,  to  the 
use  of  the  first  son  of  the  body  of  his  son  Damdy  in  tail  male, 
with  remidnder  to  the  use  of  the  second,  third,  and  all  and  every 
other  the  son  and  sons  of  the  body  of  his  son  Daniely  according 
to  priority  of  birth,  in  tail  male.  As  to  these  estates,  there  were 
remainders  to  the  use  of  the  testator's  sons  John,  Nicholas^  Herm/, 
and  Richard,  and  their  sons  successively,  in  terms  similar  to 
those  expressed  in  regard  to  his  son  JDaniel  and  his  sons,  with 
remainders  to  the  use  of  the  testator's  grandson  Richard  during 
his  life ;  and  of  the  trustees ;  of  the  sons  of  such  grandson  suc- 
cessively ;  and  of  his  daughter  Marianne  Thornton  during  her 
life  with  divers  remainders  over. 

After  empowering  each  of  his  sons,  when  seised  in  possession 
of  the  hereditaments  and  premises  so  limited  to  him  for  life,  to 
make  a  settlement  by  way  of  jointure  upon  his  wife,  and  em- 
powering his  grandson  Richard,  during  the  lifetime  of  his  father 
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and  before  he  came  into  possession  of  the  estates  so  limited  to 
him  for  life  with  remainders  over,  to  make  a  settlement  by  way 
of  jointure  upon  his  wife  of  any  competent  part  of  the  said  es- 
tates ;  the  testator,  as  to,  for,  and  concerning  the  said  two  several 
terms  of  500  years  thereinbefore  devised  to  WiUiam  Bourne  and 
Thomas  Thompson^  declared  that  the  same  were  so  respectively 
devised  to  them  upon  the  trusts  and  for  the  ends,  intents, 
and  purposes  thereinafter  mentioned ;  that  was  to  say,  that  in 
case  any  one  or  more  of  his  younger  sons,  or  their  respective 
issue,  should  become  seised  in  possession  by  virtue  of  the  limit- 
ations of  the  hereditaments  and  premises  thereinbefore  devised 
to  the  testator's  said  son  Richard  for  his  life,  with  remainders 
over  for  want  of  issue  male  of  his  body,  upon  trust  that  William 
Bourne  and  Thomas  Thompson^  their  executors,  administrators, 
59]  ^^^  assigns  should,  by  mortgage  '^'and  demise  of  the  said 
teAn  of  500  years,  of  and  in  the  said  premises,  or  a  competent 
part  thereof,  or  by  such  other  ways  and  means  respecting  the 
same  as  they  should  be  advised,  raise,  levy,  or  borrow  the  sum 
of  £5000,  and  pay  and  apply  the  same  to  and  amongst  such  of 
the  testator's  sons  (save  and  except  such  son  as  should  be  seised 
in  p68session)  as  should  be  then  living,  or  their  issue  if  dead, 
such  issue  to  take  the  respective  shares  of  their  parents,  in  equal 
proportions  if  more  than  one ;  but  if  only  one,  to  such  only  son 
or  his  issue.  There  was  a  jprovision  that  in  case  the  heredita- 
ments and  premises  above  devised  to  his  son  Richard  for  life, 
with  remainders  over,  as  well  as  those  devised  by  him  to  his  son 
Daniel  for  life,  with  remainders  over,  should,  by  virtue  of  the  fore- 
going limitations,  devolve  upon  any  one  of  his  sons,  his  will  was 
that  such  son,  or  his  issue,  in  case  tiiere  should  be  more  than  one 
of  his  sons  then  living,  should  be  entitled  to  only  one  of  the  en- 
tailed estates  at  his  election,  and  the  other  should  go  to  and  de- 
volve upon  the  next  in  succession  or  his  issue.  But  in  case  both 
the  said  estates  above  devised  to  his  sons  Richard  and  Daniel  re- 
spectively for  life,  with  remainders  over,  should  devolve  upon 
one  only  surviving  son  or  his  issue,  then  upon  trust  that  Wdliam 
Bourne  and  Thomas  Thompson^*  their  executors,  administrators, 
and  assigns  should,  by  the  ways  and  means  aforesaid,  levy  and 
raise  or  borrow  the  further  sum  of  £6000,  and  pay  and  apply 
the  same  to  and  amongst  the  female  issue,  if  any,  of  his  sons  in 
equal  proportions,  save  and  except  the  female  issue  of  such  son. 
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upon  whom  the  estates  should  devolve  in  manner  above  men- 
tioned :  and  there  were  other  provisions  whereby  he  declared 
his  will  to  be  that  in  case  the  hereditaments  and  premises  de- 
vised by  him  to  his  son  Richard  for  life,  with  remainders  over, 
should,  by  virtue  of  the  foregoing  limitations,  devolve  upon  his 
son  NiehoUxSy  or  any  son  of  his  son  Nicholas^  then  upon  trust  and 
his  will  was  that  William  Bourne  and  Thomas  Thompson^  their 
executors,  administrators,  and  assigns  should,  by  the  ways  and 
means  aforesaid,  levy  and  raise  the  further  sum  of  £16,000,  and 
pay  and  apply  the  same  to  and  amongst  the  children  of  his  son 
NieholaSy  save  and  except  such  son  upon  whom  the  estates  should 
devolve  by  virtue  of  the  foregoing  limitations,  in  equal  shares 
and  proportions ;  that  in  case  his  son  Daniel  shotdd  have  issue 
male,  and  also  one  or  more  other  child  or  children,  whether  *sonB 
or  daughters,  or  leave  issue  only  one  child,  and  that  a  [60 
daughter,  then  upon  trust  and  his  will  was  that  WilUam  Bourne 
and  Thomas  ThompsoHy  their  executors,  administrators,  and 
assigns  should,  by  the  ways  and  means  above  mentioned,  raise 
and  levy  or  borrow  the  sum  of  JESOOO  upon  security  of  the  here- 
ditaments and  premises  above  devised  to  his  son  JDaniel  for  life, 
with  remainders  over,  and  pay  and  apply  the  said  sum  of  £6000 
to  and  amongst  such  children  (if  more  than  one)  except  au 
eldest  son ;  or  to  such  only  child  (if  a  daughter)  at  such  time 
and  in  such  manner  and  proportion  as  his  son  Daniel  should,  by 
dfted  or  will,  appoint ;  and  for  want  of  such  appointment,  then 
equally  amongst  such  children  (except  as  aforesaid)  if  more  than 
one,  and  if  an  only  daughter,  to  such  only  daughter ;  and  that 
as  soon  ps  the  several  sums  of  £5000,  £6000,  £16,000,  and  £5000 
should,  upon  the  events  and  contingencies  aforesaid,  be 
raised  in  manner  above  mentioned;  or  in  case  the  same, 
upon  the  events  aforesaid,  should  be  paid,  or  with  the  appro- 
bation of  William  Bourne  and  Thomas  Thompson^  their  exe- 
cutors, administrators,  and  assigns,  should  be  secured  by 
such  person  or  persons  as  for  the  time  being  should  be  next 
in  remainder  expectant  on  the  two  several  terms  of  600  years, 
according  to  the  true  meaning  of  that  his  will,  then  and  in  either 
of  those  cases,  and  at  all  times  thenceforth,  the  said  several  terms 
of  500  years  should  cease,  determine,  and  be  utterly  void,  any- 
thing therein  contained  to  the  contrary  thereof  notwithstanding. 
By  a  codicil  dated  in  December,  1803,  the  testator  appointed 
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WSUam  Joseph  Denison  to  be  a  trustee  of  his  will  in  the  place  of 
Thomas  Francis  Turigge. 

Upon  the  testator's  decease  his  eldest  son,  Richard  SykeSj  en- 
tered into  possession  of  the  settled  estates  devised  to  him  for 
life,  and  he  continued  in  such  possession  until  his  death  on  tiie 
8d  of  March,  1882.  The  testator's  grandson,  Richard  SykeSj  the 
only  son  of  Richard  Syhes  the  son,  upon  the  death  of  his  father, 
entered  into  possession  of  the  said  estates,  and  continued  ia 
such  possession  until  his  death  on  the  24th  of  February,  1870, 
without  having  ever  been  married. 

The  testator's  son,  Nicholas  Sykes^  died  on  the  29th  of  April, 
1827.    He  had  thirteen  children,  of  whom  the  Plaintiff  Daardd 
Sykes^  a  yoimger  son,  and  three  daughters,  only  were  living. 
61]     *  Joseph  SykeSy  the  other  Plaintiff,  was  the  only  son  of  the 
testator's  son  -Henry, 'who  died  in  1844. 

The  eldest  son  of  Nicholas  died  a  bachelor ;  but  his  second  son, 
Joseph,  who  died  in  1867,  had  ten  children,  the  eldest  son  of 
whom  died  a  bachelor;  but  the  second  son,  who  died  in  1865, 
had  three  children,  and  the  eldest,  viz.,  Charles  Percy  /Syies,  an 
infant,  was  the  Defendant 

The  Plaintiff  Daniel  Sykes  was  now  the  sole  trustee  of  the  500 
years'  term  first  above  mentioned. 

The  Defendant  was  by  his  guardians  in  possession  of  the  es- 
tates which  were  settled  upon  Richard  l^kes  for  life,  with  re- 
mainders over,  and  upon  his  entering  into  such  possession  it  was 
considered,  on  behalf  of  the  persons  claiming  to  be  interested 
in  the  first-named  sum  of  £5000  directed  to  be  raised  under 
the  trusts  of  the  said  500  years'  term,  that  the  time  had 
arrived  for  raising  it,  and  they  accordingly  applied  to  the 
Plaintiff  DamH  Sykes  as  the  present  termor,  and  requested  him 
to  take  the  necessary  steps  for  that  purpose ;  but  on  the  part 
of  the  Defendant  an  objection  was  raised  that  such  charge  was 
too  remote  and  void,  and  that  the  sum  could  not  now  be  raised ; 
and  thereupon  the  Plaintiffs,  in  June,  1871,  filed  this  bill  pray- 
ing for  A  declaration  that,  according  to  the  true  construction  of 
the  will,  and  in  the  events  which  had  happened,  the  sum  of 
£5000,  charged  by  the  will  upon  the  estates  devised  to  the  tes- 
tator's son  Richard  for  life,  with  remainders  over  in  de&ult  of 
issue  male  of  his  body,  was  validly  and  effectually  charged  upon 
those  estates,  and  was  now  rai8eabl6  out  of  the  rents  and  profits 
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of  those  estates,  or  by  sale  or  mortgage  of  a  competent  part 
thereof  for  the  residue  of  the  term ;  and  that  proper  directions 
might  be  given  for  raising  the  same  with  interest  at  £4  per  cent 
from  the  24th  of  February,  1870,  until  payment 

The  Defendant  demurred  for  want  of  equity,  and  the  demur- 
rer now  came  on  for  argument 

Mr.  Bristowe^  Q.C.,  Mr.  Ramadge^  and  Mr.  Ghraham  Hastings^ 
for  the  Defendant : — 

The  contingency  on  the  happening  of  which  the  £5000  was 
to  be  raised  is  too  remote.  In  Case  v.  Drosier  Q)  there  was  a 
term  of  *500  years,  out  of  which  charges  were  to  be  raised  [62 
by  the  trustees  antecedent  to  the  estate  tail,  and  the  Master  of 
the  Rolls  said  the  testator  had  directed  the  sums  to  be  raised  on 
the  fisdlure  of  issue,  which  might  be  at  a  very  remote  period,  and 
there  were  no  means  by  which  the  charges  could  be  barred,  as 
they  depended  on  a  term  which  was  precedent  to  the  estate 
tail ;  so  that  after  a  recovery  they  would  remain  a  term  and  a 
trust  to  be  performed — a  trtist  which  could  not  be  defeated, 
and  a  term  which  could  not  \^e  destroyed.  In  that  case  the  de- 
murrer was  allowed.  Here  there  is  no  gift  of  the  £5000  except 
in  the  declaration  of  the  trusts  of  the  term.  It  may  be  con- 
tended that  if  the  sons  of  Bichard  Sykes  the  grandson,  or  the 
younger  sons  of  Richard  Sykes  the  son,  barred  the  entail,  they 
would  thereby  prevent  the  contingency  from  happening  on 
which  the  £5000  was  raiseable,  and  tliat  therefore  tiie  charge 
of  the  £5000  was  not  open  to  any  objection  on  the  ground  of 
remoteness.  The  general  rule,  however,  is,  that  if  an  executory 
limitation  does  not  necessarily  vest  within  a  life  in  being  and 
twenty-one  years  afterwards,  it  is  void  for  remoteness.  Some- 
times it  has  been  said  that  there  is  an  exception  to.  the  rule  in 
cases  where  the  executory  limitation  ccmies  after  an  estate  tail  — 
that  it  is  not  obnoxious  to  the  rule  against  perpetuities,  because 
the  entail  can  be  barred ;  but  the  destructibility  of  a  limitation 
is  not  a  test  as  to  whetiier  it  is  or  is  not  void  for  remoteness, 
and  notwithstanding  there  are  cases  in  which  that  could  have 
been  done,  yet  it  has  constantly  been  held  that  a  series  of  con- 
tingent life  estates  were  void ;  and  their  destructibility  did  not 
necessarily  prevent  the  limitations  being  open  to  the  objection 

(')  2  Keen,  764;  5  My.  &  Cr.,  346. 
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of  their  being  void  on  the  ground  of  remoteness.  It  is  sub- 
mitted that  the  Court  will  follow  this  rule,  gathered  from  the 
authorities,  unless  it  can  see  something  clear  and  distinct  in  the 
language  of  this  will  to  enable  it  to  say  that  the  contingency  is 
not  too  remote.  The  question  always  is, —  Is  there  anything  in 
the  limitation  which  trenches  upon  the  rule  of  law  against  per- 
petuities?—  the  rul9  which  does  not  allow  of  a  limitation  of 
successive  contingent  estates  for  life,  nor  of  accumulations  dur- 
ing a  period  tending  to  a  perpetuity :  Seaward  v.  WVlock  Q) ; 
63]  -Z^*^  V.  Holford  (*) ;  MarshM  v.  HoUoway  f) ;  Lord  SoiUh- 
ampton  v.  Marquis  of  Hertford  (^ :  Browne  v.  Stoughton  (*) ;  jSbar- 
isbriek  V.  SMmersdale  (•) ;  Ihirvin  v.  Newcome  (J) ;  Sanders  on  Uses 
and  Trusts  (»). 

These  cases  show  that  the  trusts  would  have  been  barred  at 
once  if  the  tenant  in  tail  had  barred  the  entail,  and  also  that  de- 
structibility  is  not  a  test  as  to  whether  limitations  are  void  for 
remoteness.  Sometimes  it  has  been  questioned  whether  even 
the  barring  of  the  entail  would  destroy  th§  trusts  of  the  term ; 
Peacocke  v.  Parres  (•) ;  OoWn^odd  v.  Stanhope  Q^.  Before  the 
statute  8  &  9  Vict.  c.  112,  this  term  would  have  still  subsisted. 
The  term  in  this  case  has  not  been  destroyed  by  any  tenant  in 
tisdl.  "Sextj  taking  the  whole  contest  of  this  will,  and  looking 
at  the  pedigree,  it  cannot  be  contended  successfully  that  the 
event  has  arisen  on  which  the  <£5000  is  to  be  raised ;  for  there 
can  be  no  doubt  that  "  issue***  means  "  children :"  Martin  v. 
Solgate  Q^) ;  LanpMer  v.  Bitck  (^*).  The  term  in  itself,  if  good  in 
ether  respects,  would  not  now  be  a  good  term,  even  assuming 
that  the  question  of  remoteness  had  not  to  be  considered,. and 
that  no  estate  was  now  vested  for  the  purpose  of  raising  the 
JS5000.  It  is  therefore  submitted  that  on  these  different  grounds, 
and  considering  the  broad  principle  laid  down  in  Case  v.  Dro^ 
sier  ('*),  this  demurrer  must  be  allowed. 

Q)  a  East,  198.  f)  8  K.  &  J.,  16. 

O  Amb.,  479.  (•)  Vol.  i  5th  Ed.  pp.  990^908,  n. 

(»)  2  Sw.,  482.  (•)  2  Keen,  689. 

O  2  v.  &  B.,  64.  ('•)  Law  Rep.^4  H.  L.,  43. 

O  14  Sim.,  869.  C')  I^id.,  1  H.  L.,  176. 

O  17  Ibid.,  187.  n  2  Dr.  A  Sm.,  484. 

n  2  Keen,  764;  6  My.  &  Cr.,  246. 
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Mr.  a  Hall,  and  Mr.  North,  for  the  Plaintiffi  :— 

This  is  a  good  trust,  and  the  sum  of  JS5000  is  now  raiseable. 
The  PlaintifiB  are  the  only  two  persons  who,  in  the  events  that 
have  happened,  are  entitled  to  take.  The  term  is  a  perfectly 
good  legal  term.  Where  it  is  desired  to  provide  for  additional 
portions  for  daughters,  it  is  usual  to  create  a  term  after  the  es- 
tate tail,  and  then  to  declare  the  trusts.  The  question  is, 
whether  it  is  actually  necessary,  for  the  purpose  of  giving  va- 
lidity to  a  charge  upon  an  estate,  to  have  a  separate  and  inde- 
pendent term  limited  immediately  after  the  Uinitation  of  an 
estate  tail,  or  whether  there  i^ay  *not  be  an  express  trust  [64 
declared  and  limited  of  a  term  antecedent  to  the  estate  tail,  so 
that  it  shall  be  equally  effectual  and  operative  —  th^  charge 
itself  being  so  limited  that  it  never  could  have  been  raiseable  if 
any  preceding  tenant  in  tail  had  barred  the  entail.  The  ques- 
tion here  is  one  of  intention,  and  the  testator  seems  to  have 
intended  to  avoid  the  error  which  was  fitUen  into  in  Case  v. 
Drosier  (^).  In  Mdes  v.  Omn  (*)  an  estate  was  by  deed  limited 
to  the  husband  for  life,  with  remainder  to  trustees  for  500  years, 
for  raising  portions  for  younger  children,  with  remainder  to  the 
sons  of  the  marriage  in  tail.  There  was  issue  a  son  and  a 
daughter,  who  died  an  in£Etnt  in  her  mother's  lifetime.  The  son 
attained  twenty-one,  and  suffered  a  recovery,  but  that  did  not 
defeat  the  charge.  In  this  Court,  in  considering  the  validity  or 
invalidity  of  the  term,  the  intention  must  be  looked  at  sepa- 
rately. This  is  a  case  in  which  the*  testator  has  carefully  said 
that  this  sum  of  £5000  is  only  to  be  raised  in  case  any  one  or 
more  of  the  younger  issue  shall  become  entitled  under  the  limit- 
ations. All  tenants  in  tail  have,  on  coming  into  possession, 
dominion  over  the  estate ;  and  the  term  being  in  the  nature  of 
a  remainder  after  preceding  limitations  in  tail,  it  was  always 
capable  of  being  destroyed :  8  &  4  Will.  4,  c.  74,  s.  16 ;  and 
therefore  is  not  open  to  the  objection  on  the  ground  of  perpe- 
tuity. The  cases  which  have  been  cited  to  show  that  destructi- 
bili^  is  not  a  sufficient  test  are  cases  entirely  of  a  special  class 
and  description ;  and  those  of  Peacocke  v.  Pares  0  and  Colling^ 
wood  V.  Stanhope  (*)  were  cases  of  construction,  and  came  within 

0)  2  Keen,  764 ;  6  My.  &  Cr.,  246.  (^2  Keen,  689. 

O  4  Sim.,  65.  '  O  Law  Rep.,  4  H.  L.,  48. 
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the  same  class.  The  question  here  is  simply  one  of  construction, 
to  be  taken  in  connection  with  and  having  regard  to  the  special 
rules  which  this  Court  always  applies  and  adopts  in  considering 
the  language  of  instruments  in  reference  to  provisions  for 
younger  children.  The  case  of  Martin  ▼.  Holgate  (^)  is  certainly 
not  applicable,  for  here  a  great-grandson  of  the  testator  has 
come  into  possession,  and  there  are  objects  to  take  — those  ob- 
jects being  the  testator's  sons  or  their  children ;  and  so  &r  as 
regards  personal  capacity,  there  can  be  no  objection  in  point  of 
law.  The  other  cases  cited  have  no  application  to  the  questdon 
65]  before  the  Court  It  is  *submitted  that  the  sum  of  £5000 
is  dearly  raiseable  under  the  trusts  of  this  term,  and  that  the 
demurrer  ought  to  be  overruled. 

[They' also  referred  to  JPteoifccriy  v.  Ford  (*),  OaldweU  v.  Oress- 
well  (*),  and  Harrison  v.  JRoimd  (*).] 

Mr.  BrisUnoey  in  reply,  referred  to  Davidsan'^s  Precedents  (*), 
and  submitted  that  JSaies  v.  Oonn  (^,  so  &r  as  it  was  applicable, 
was  in  favor  of  the,  Defendant's  contention ;  and  that  it  was 
very  difficult  to  distinguish  the  case  from  that  of  Case  v. 
Drosmr  (J). 


Nov.  10.    Sib  John  Wickkns,  V.C.  :— 

It  seems  to  me,  on  consideration,  that  this  case  is  undistin- 
guishable  in  principle  from  that  of  Case  v.  Drosier.  That  case 
is  one  of  the  highest  authority,  from  the  care  with  which  it  was 
argued,  and  the  Judges  by  whom  it  was  decided. 

It  may  be  observed  that  the  construction  assumed  by  both 
Judges  as  the  true  construction  of  the  limitation  there,  and  by 
virtue  of  which  it  becomes  applicable  here,  has  been  since  esta- 
blished as  the  correct  one  by  the  decision  of  the  House  of 
Lords  in  the  case  of  Baker  v.  Thicker  (^). 

That  being  so,  I  ought  not,  I  think,  to  go  into  the  general 
question  of  principle,  which,  but  for  the  decision  in  Case  v. 

Q)  Law  Bep.,  1  H.  L.,  175.  (*)  Vol.  iii,  p.  980,  last  Edition. 

O  4  Sim.,  890.  04  Sim.,  65. 

O  Law  Rep.  6  Ch.,  278.  O^  K«^>'794;5M7.  &Gr.,MA. 

O  2  D.  M.  &  G.,  190.  O  3  H.  L.  C,  106. 
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Drosier^  might  have  been  a  very  nice  one ;  nor  to  seek  to  dis- 
tinguish the  present  caae  from  it  on  grounds  which,  if  they  had 
existed  in  it,  wopld  not,  as  I  read  the  judgments  of  Lord  Loti^ 
dale  and  of  Lord  Cottenhcanj  have  altered  their  decisions.  The 
demurrer  must  therefore  be  allowed. 

Solicitors:  Messrs.    WesiaU  ^  HobertSy   agents  for  Messrs. 
Thompson  ^  Cook^  Hull;  Messrs.  Eoam  ^  Foster. 

i 
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NoY.  88, 1971. 
♦ASHTON  V.  CORJUOAN.  [76 

[Law  Reports,  18  Equity  Gaaee,  76.] 

Agreememb  to  eaDeoute  Mortgage  ^  Bpedflt  Peffomumee. 

Where  the  Defendant  had  agreed  to  execute  to  the  Plaintiff  a  mortgage  of  cer- 
tain leasehold  premises  in  the  usual  form,  containing  an  absolute  power  of  sale, 
in  consideration  of  money  due,  and  had,  when  requested  to  do  so,  failed  to  exe- 
cute such  mortgage : — 

The  Court  made  a  decree  for  specific  performance. 

This  bill  was  filed  for  the  parpode  of  compelling  the  Defend- 
ant to  execute  a  mortgage  to  the  Plaintiff  of  certain  leasehold 
premises  pursuant  to  an  agreement  dated  the  20th  of  August, 
1870,  by  which  the  Defendant,  in  consideration  of  a  sum  of 
money  then  due  from  him  to  the  Plaintiff,  charged  certain  long 
leasehold  premises  with  the  repa3rment  of  that  sum  and  interest, 
and  agreed  that  be  (the  Defendsmt),  his  exeoatcHrs,  adnunistra- 
tors,  or  assigns,  would  at  any  time  thereafter,  at  Hxe  request  of 
the  Plaintiff,  his  executors,  administrators,  or  assigns,  set  his 
own  cost,  execute  to  him  or  them  a  mortgage  of  the  premises 
in  tbe  usual  form,  containing  an  absolute  poweor  of  sale,  and  all 
the  usual  trusts,  powers,  and  covenants,  subject  to  all  prior 
charges.  The  Defendant  was  called  upon  to  execute  a  mort- 
gage, but  he  fiiiled  to  keep  an  appointment  for  that  purpose, 
and  he  had  returned  no  answer  to  the  communications  which 
had  been  addressed  to  him  on  the  subject 


566  EQUITY  CASES.  [L.  R. 


1871  Leeae  ▼.  Martin. V.-C.W, 

Mr.  Oadnum  Joms,  for  the  Plaintiff,  asked  for  a  decree,  and 
77]  ^referred  to  Jcmes  v.  Ghreatwood  and  Fraser  v.  Thomas^  re- 
ferred to  in  Seion  on  Decrees  (*). 

An  appearance  had  been  entered  for  the  Defendant,  but  no 
one  appeared  for  him  in  conrt 

Sir  John  Wickbns,  V.O.  : — 

I  doubt  whether  a  contract  to  execute  a  mortgage,  which  the 
mortgagee  may  enforce  by  a  sale  the  day  after  its  execution,  is 
*one  which  the  court  will  specifically  perform ;  and  I  know  of 
no  reported  case  in  which  such  relief  has  been  ^ven  where  the 
right  to  it  has  been  contested.  However,  on  the  authority  of 
the  cases  cited  firom  Seton  on  Decrees,  I  will  make  the  decree. 

Solicitors :  Messrs.  Eohmson  ^  Preston. 

As  to  spedfic  performance  of  an  qat  yb.  Marquat,  7  How.  Praa,  417, 12 
agreement  to  execute  a  mortgage  see  N.  Y.,  896,  Bider  y0.  Pond,  19  N.  Y.,  262. 
De  Berree  V0.  Thorn,  4  Bosw.,  366,  Mar- 


V.^.W.  Nov.  6, 1871. 

Lbesb  y.  MarITin. 

[Law  Reports,  18  Bqnity  Cases,  77.] 

[1871  L.  146.] 

Partners — Appea/r<mc6 — SubstUtOed  Service. 

In  a  suit  against  five  partners,  three  of  whom  had  entered  appearance  and  the 
oiher  two  were  oat  of  the  jurisdiction  and  had  not,  substituted  service  of  a  notice 
of  motion  for  an  injunction,  and  for  the  appointment  of  a  receiver  on  any  of  the 
three  partners  for  the  two,  was  allowed. 

The  Defendants,  five  in  number,  were  bankers  carrying  on 
business  in  partnership,  in  Lombard  Streetj  and  the  suit  had 
reference  to  deeds  deposited  at  the  bank ;  the  question  being 
whether  they  were  left  with  the  Defendants  for  safe  custody, 
or  to  secure  the  repayment  of  moneys  advanced. 

Q)  8d  Ed.,  448,  443. 
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Three  of  the  Defendants  had  entered  appearance,  and  the 
other  two,  who  were  ont  of  the  jurisdiction,  had  not 

Mr.  Ingle  JcycCy  for  the  Plaintiff,  said  it  was  intended  to  move, 
on  the  next  motion  day,  for  an  injunction,  and  for  the  appoint- 
ment of  a  receiver ;  and  asked  for  leave  to  serve  the  bill  with  a 
notice  *of  motion  upon  any  of  those  partners  who  had  ap-  [78 
peared  to  the  bill. 

He  referred  to  Ocxmryton  v.  CanlMm  (^)  CoUs  v.  Gwmey  (*) 
Kindsr  v.  Forbes  (*),  and  Morgan^ s  Orders  (*). 

SiE  J.  WiOKBNS,  V.C,  gave  leave  for  substituted  service. 

Solicitor :  Mr.  John  Frost 


M.B.  July  24, 25, 26, 27, 28 ;  Aug.  2, 4 ;  Not.  6, 1871. 

♦Peek  v.  Gurnby.  [79 

[Law  Reports,  18  Equity  Ga^,  79.] 

[1868  P.  52.1 

€hmpafnif — Prospectus — Cimceailmentof  MaUrial  Fact — LidbOity  of  JHreCkfTB — 
mghU  ofAUottee  of  Sharea-- Bights  of  Trantferee—Dday. 

Directors  of  a  company  issuing  a  prospectus  are  bound  to  disclose  every  mate- 
rial fact ;  and  if  they  do  not  they  will  be  held  liable  to  indemnify  any  person 
•  who  takes  shares  from  the  company  on  the  faith  of  the  prospectus  against  any 
loss  which  may  be  occasioned  to  him  by  reason  of  such  concealment,  even  although 
they  may  have  believed  that  the  concealment  will' be  beneficial  to  the  persons  in- 
duced to  take  shares. 

A  fact  which,  if  disclosed  would  have  so  discredited  the  company  as  to  prevent 
its  formation,  is  a  material  fact  within  the  meaning  of  the  foregoing  proposition. 

The  estate  of  a  deceased  director  is  liable  in  equity  in  respect  of  such  indem- 
nity to  the  same  extent  as  the  director  would  have  been  if  living. 

A  transferee  of  shares  has  no  greater  right  to  be  indemnified  by  the  directors 
in  respect  of  their  misconduct  in  issuing  a  prospectus  than  the  ori^^nal  allottee 
would  have  had ;  and  if  the  allottee  would  have  been  debarred  of  his  remedy 
against  the  directors  by  laches,  condonation,  or  otherwise,  the  transferee  is  also 
debarred  of  remedy. 

(»)  Bun.,  107.  O  2  Beav.,  608. 

0 1  Madd.,  187  O  4th  Ed.,  p.  420 . 
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Any  penon  aeeking  relief  against  directors  of  »  oofmpMmj  in  respect  ef  miseoii- 
duct  in  issuing  a  prospectus  is  bound  to  come  promptly  for  relief. 

In  July,  1865,  the  directors  of  a  company  formed  to  take  over  the  busneas  of 
a  firm  which  they  knew  to  be  insolvent,  |ssued  a  prospectus  in  which  the  fact  of 
such  insolvency  was  withheld  from  the  pubUic.  If  the  fact  had  been  disdoaed 
the  company  would  not  have  been  formed.  The  directors  withheld  the  fact, 
honestly  believing  that  the  speculation  on  which  they  were  about  to  embark' 
would  be  successful. 

In  October  and  December,  1805,  the  Plaintiff,  on  the  ftdih  of  the  prospectus, 
bought  in  the  market  shares  which  had  originally  been  allotted  to  a  partner  in 
the  insolvent  firm.  In  May,  1866,  the  company  stopped  payment,  and  was  after- 
wards wound  up,  and  the  Plaintiff  af  tor  considerable  litigation  was  settled  on  the 
list  of  oontributories,  and  was  compelled  to  pay  large  sums  in  respect  of  calls. 
In  March,  1868,  the  Plahitiff  filed  the  bill  in  this  suit,  seeking  to  be  indemnified 
in  respect  of  his  losses  by  the  surviving  directors,  and  the  estate  of  a  deceased 
director: — 

Held,  that  if  he  had  been  an  original  allottee  and  had  come  in  due  time,  he 
would  have  been  entitled  to  such  indemnity ;  but  that  he  was  debarred  of  his 
remedy  on  the  ground,  first,  that  he  was  in  no  bettor  position  than  the  allottee 
from  whom  he  bought,  and,  secondly,  that  he  had  come  too  lato  for  relief. 

For  many  years  previously  to  1865,  a  firm  of  bill  brokers  and 
money  dealers  carried  on  business  in  the  City  of  London  under 
80]  the  *style  of  Overend,  Qumey^  ^  Go.  "the  business  so 
carried  on  was  probably  the  largest  of  its  kind  in  the  commer- 
cial world,  and  the  firm  had  a  very  high  and  widespread  repu- 
tation. Three-fourths  of  the  business  was  owned  by  certain 
persons  known  as  the  Lcndon  partners ;  the  remaining  fourtli 
was  owned  by  certain  persons  known  as  the  Norfolk  partners, 
being  in  fact  the  partners  in  a  banking  business  carried  on  at 
Norwich  and  elsewhere  in  Norfolk. 

In  1865  the  London  partners  were  Samuel  Gumty^  Henry  Ed- 
mund  Oumey^  David  Ward  Ohapmanj  and  JRobert  Bxrkbeck;  and 
the  Norfolk  partners  were  Danid  Gwmey  ;  the  said  Samud  Gwmey 
and  Hmry  Edmund  Oumey  ;  John  Henry  Owmeyy  Francis  Hay 
Qwmey^  Henry  Birkbeck^  WUUam  BvrVbeck,  Charles  Henry  Qvmeyy 
and  SomerviUe  Arthur  Oumey. 

It  now  appeared  that  this  firm,  notwithstanding  its  reputation, 
had  in  the  years  subsequent-  to  1857  sustained  great  losses. 
These  did  not  arise  from  any  diminution  in  the  money-earning 
"power  of  the  legitimate  business  of  the  firm,  but  were  mainly 
occasioned  by  large  advances  being  made  on  insufficient  security 
to  firms  and  companies  engaged  in  business  of  a  speculative 
and  hazardous  description.    In  1865  these  losses  occasioned 
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serious  aimety  to  the  partners^  and  led  them  to  desire  the  in- 
troduction of  fresh  capital  into  the  firm.  For  this  purpose,  they 
in  the  first  instance  made  aj^plications  to  their  relations,  many 
of  whom  were  wealthy,  and  had  large  sums  of  money  at  their 
disposal ;  but  ultimately  it  was  seen  that  the  amount  required 
was  too  great  for  the  resources  of  the  private  friends  of  the 
partners. 

!Pour  gentlemen,  named  Henry  Ford  JBardoj/j  Thomas  Augustus 
Q^hSy  Harry  George  Gordon^  and  WiUiam  Renme^  all  of  whom 
were  of  high  standing  in  the  City  of  Landony  were  then  con- 
sulted, and  the  affidrs  of  the  firm  were  fully  disclosed  to  them ; 
and  it  was  determined  to  form  a  joint  stock  company  for  the 
purpose  of  taking  over  and  carrying  on  the  business  of  the  firm. 
Accordingly,  on  the  12th  of  July,  1865,  a  joint  stock  company, 
named  Overend^  Qvmey,  ^  Cb.,  Lmiiedj  was  duly  registered 
under  the  Oompames  Act,  1862,  with  a  capital  of  £5,000,000, 
divided  into  100,000  shares  of  £50  each.  The  memorandum  of 
association  of  the  company  provided  as  follows : — 

^^  8d.  The  objects  for  which  the  company  is  established  are 
the  *receiving  of  money  on  deposit,  or  by  re-discount  of  [81 
bills,  and  the  employment  and  investment  of  such  money  and 
of  the  paid-up  capital  of  the  company  in  the  discounting  of  bills  of 
exchange,  promissory  notes,  and  otiier  negotiable  securities,  and 
in  making  advances  on  loan  and  investing  in  securities,  and  gene- 
rally the  carrying  on  of  the  business  of  bill  brokers  and  money 
dealers,  as  heretofore  carried  on  by  Messrs.  Overend,  Ovm^y 
^  Oo.f  at  No.  65,  Lombard  Sireet,  in  the  city  of  Jjondon,  and  with 
a  view  to  the  above  objects  the  acquisition  of  such  business  upon 
terms  to  be  agreed  by  the  directors,  and  the  acquisition,  whetiier 
by  way  of  purchase  or  amalgamation  or  otherwise,  of  such  other 
business  or  businesses  of  a  like  character,  and  upon  such  terms, 
as  the  directors  shall  think  expedient,  and  the  doing  of  all  acts 
BnA  things  incidental  or  conducive  to  the  attainment  of  the 
above  objects." 

The  articles  of  association  contained  the  following  clause : — 

"  84.  The  directors  are  also  authorized  to  purchase  or  acquire, 
upon  such  terms  and  under  such  stipulations  as  to  guarantee  or 
otherwise  as  may  be  agreed  upon,  the  business  aud  good  will 
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of  the  said  Messrs.  Over  end j  Gumey  ^  Oo.j  ba  the  same  now 
stands,  and  any  other  business  of  a  like  character  which  they  may- 
hereafter  think  it  expedient  to  acquire  for  the  benefit  of  the  com- 
pany." 

On  the  same  day  a  prospectus  of  the  company  was  issued^ 
stating  amongst  other  things  that  the  directors  of  the  company 
were  Henry  Edmund  Qwrney,  John  Henry  Gumey ^  Eobert  JBirk- 
becky  Henry  Ford  Barclay^  Thomas  A.  Gibbj  Harry  G.  Gordon, 
and  WiWam  Bennie;  and  ako  stating  as  follows : — 

^'  The  company  is  formed  for  the  purpose  of  carrying  into 
effect  an  arrangement  which  has  been  made  for  the  purchase 
from  Messrs.  Overendy  Gumey ^  ^  Oo.y  of  their  long  established 
business  as  bill  brokers  and  money  dealers,  and  of  the  premises 
in  which  the  business  is  conducted ;  the  consideration  for  the 
goodwill  being  £500,000,  one-half  being  paid  in  cash  and  the 
remainder  in  shares  of  the  company,  with  £15  per  share  credited 
thereon;  terms  which,  in  the  dpinion  of  the  directors,  cannot 
fail  to  ensure  a  highly  remunerative  return  to  the  shareholders. 

"  The  business  will  be  handed  over  to  the  new  company  on  the 
82]  *l8t  of  August  next;  the  vendors  guaranteeing  the  com- 
pany against  any  loss  on  the  assets  and  liabilities  transferred. 

^^  Three  of  the  members  of  the  present  firm  have  consented 
to  join  the  board  of  the  new  company,  in  which  they  will  also 
retain  a  large  pecuniary  interest.  Two  of  them  (Mr.  Henry 
Edmund  Gumey  and  Mr.  Bobert  Birkbeck)  will  also  occupy  the 
position  of  managing  directors,^  and  undertake  the  general  con- 
duct of  the  business. 

"  The  ordinary  business  of  the  company  will,  under  this  ar- 
rangement, be  carried  on  as  heretofore,  with  the  advantage  of 
the  co-operation  of  the  board  of  directors,  who  also  propose  to 
retain  the  valuable  services  of  the  existing  staff  of  the  present 
establishment.  • 

**  The  directors  will  give  their  zealous  attention  to  the  cultivar- 
tion  of  the  business  of  a  first  class  character  only,  it  being  their 
conviction  that  they  will  thus  most  effectually  promote  the 
prosperity  of  the  company  and  the  permanent  interests  of  the 
shareholders. 

"  Copies  of  the  company's  memorandum  and  articles  of  a&- 
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sociation,  as  well  as  of  the  de^  of  covenant  in  relation  to  the 
transfer  of  the  bnsiness,  can  be  inspected  at  the  offices  of  the 
solicitors  of  the  company. 

^^  Applications  for  shares  must  be  accompanied  by  the  pay- 
ment of  a  deposiUof  £2  per  share,  which  will  be  received  by 
Messrs.  Barclay^  Bevan^  TritUmy  Twelh,  ^  OJIrnpany^  64,  Lombard 
Street.  In  the  event  of  no  allotment  being  made,  the  deposit 
will  be  returned  in  fiill ;  should  a  less  number  of  shares  be  al- 
lotted than  are  applied  for,  the  deposit  will,  so  &r  as  required, 
be  appropriated  towards  the  payment  due  upon  allotment'' 

At  the  time  when  the  prospectus  was  issued  no  statement  of 
accounts  had  been  prepared ;  but  the  liabilities  of  the  firm  on 
the  31st  of  July,  1865,  as  stated  in  a  balance  sheet  entered  in 
the  books  of  the  firm,  amounted  to  £15,281,641  ITsTlOrf.,  in- 
cluding a  balance  of  £1,053,715  Is.  Sd.  due  to  the  partners  on 
their  private  accounts,  but  not  including  liabilities  in  respect 
of  bills  rediscounted,  bills  payable  or  credits  granted,  and  guaran- 
tees. The  assets,  as  stated  in  the  same  balance  sheet,  appeared 
of  equal  amount,  but  included  a  sum  of  £4,218,896  16s.  4ir, 
under  the  *head  "  Suspense  and  Guarantee  Account."  This  [83 
sum  was  the  amount  of  debts  due  from  the  speculative  firms  and 
companies  already  mentioned,  in  respect  of  the  advances  made 
to  them,  against  which  securities  of  the  estimated  value  of 
£1,082,000  only  were  held  by  the  firm.  Deducting  from  the 
amount  of  the  suspense  and  guarantee  account  the  balance  due 
to  the  partners  and  the  estimated  value  of  the  securities,  the 
firm  appeared  on  this  statement  to  be  insolvent  to  the  extent  of 
£2,078,181 15^.  Id. ;  but  the  partners  had  private  estates  valued 
at  £1,257,000,  and  also  an  interest  in  the  Norwich  Bank  and  the 
goodwill  thereof,  valued  at  £1,067,000,  and,  taking  these  into 
account,  they  considered  that  the  firm  was  not  only  solvent,  but 
that  there  remained  a  considerable  surplus  in  &vor  of  the  part- 
ners, exclusive  of  the  £500,000  agreed  to  be  given  for  the  good- 
will of  the  firm. 

The  transfer  of  the  business  by  the  firm  to  the  company  was 
carried  into  effect  by  two  deeds,  both  dated  the  27th  of  July, 
1865.  The  first  of  these  deeds  was  that  above  mentioned  in  the 
prospectus,  and  was  made  between  the  London  partners  of  the 
first  part,  the  Norfolk  partners  of  the  second  part,  and  the  limited 
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company  of  the  third  part  It  provided  for  the  sale  and  pur- 
chase of  the  business  as  a  going  concern,  to  take  effect  at  mid- 
night on  the  Slst  of  July,  1865,  at  the  price  of  £500,000  —one 
half  to  be  paid  or  allowed  on  account  in  cash,  and  the  other 
half  to  be  paid  or  treated  as  paid  by  the  issc^  of  16,666  shares 
of  £50  each,  with  £15  paid  up ;  which  sum  was,  so  &r  as  the 
directors  of  the  company  might  require,  to  be  applied  sad 
made  available  by  way  of  material  guarantee  in  aid  of  the  cove- 
nants of  the  parties  of  the  first  and  second  parts  therein  con- 
tained, and  the  obligation  of  the  company  to  pay  and  allow  on 
account;  such  sum  was  to  be  controlled  by  the  right  to  have 
the  same  so  applied  and  made  available^  and  was  not  to  be  en- 
forced except  in  subordination  to  such  right  of  the  company. 
It  also  provided  that  the  company  should  continue  and  carry  on 
all  open  (A:  unsettled  accounts  connected  with  the  business,  except . 
such  accounts  as  the  directors  might  require  to  be  reserved  or 
accepted  and  wound  up  by  the  firm  as  thereinafter  provided. 
It  contained  a  guarantee  by  the  parties  of  the  first  and  second 
parts  that,  irrespective  of  any  value  to  be  attributed  to  the  good- 
will of  the  business,  the  assets  which  the  company  should  have 
84]  *^^^  take  the  benefit  of  on  the  day  of  completion  should 
produce  a  net  amount  of  money  equal  to  or  exceeding  the  ag- 
gregate amount  of  moneys  which  the  company  might  have  to 
pay  or  provide,  or  should  pay  or  provide,  in  satis&ction  and 
discharge  of  the  obligations  and  liabilities  of  the  firm.  It  pro- 
vided that  it  should  be  obligatory  on  some  one  of  the  parties  of 
the  first  and  second  parts  to  continue  to  act  under  the  style  of 
Overend^  Gumeyy  ^  Co.^  for  the  purpose  of  winding  up  any  out- 
standing accounts  of  the  firm  which  the  directors  of  the  com- 
pany should  consent  or  deem  it  desirable  or  expedient  to  be  so 
wound  up ;  and  that  no  property  of  any  description  applicable 
to  such  accounts  should  be  transferred  to  the  company,  but 
should  be  retained  by  the  firm,  and  applied  and  disposed  of  by 
them  for  the  purpose  of  winding  up  such  accounts*  There  were 
provisions  for  the  sale  of  the  business  premises  of  the  firm  to  liie 
company  at  a  price  to  be  ascertained  by  valuation ;  and  it  was 
stipulated  that  such  price  should  be  nmde  available  as  and  by 
way  of  material  guarantee  for  the  protection  of  the  company, 
in  the  same  way  as  thereinbefore  provided  with  respect  to  the 
£600,000. 
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The  secoud  of  the  deeds  was  made  between  the  same  parties^ 
and  had  reference  mainly  to  the  winding  up  by  the  firm  of  cer- 
tain accoonts  specified  in  the  schedule  thereto.  It  provided 
that  a  separate  account,  to  be  called  ^^  Overend^  Oumeyj  ^  OoJs 
Suspense  and  Guarantee  Account/^  should  be  opened  on  the 
day  of  completion  in  the  books  of  the  limited  company,  and 
that  such  account  should  be  debited  with  the  total  amount  of 
the  4)alances  which,  as  struck  on  the  midnight  of  the  81st  of 
July,  1866,  should  appear  to  the  debit  of  the  accounts  in  the 
schedule ;  and  that  such  sum  should  be  treated  as  due  to  the 
company  from  the  firm  upon  an -account  stated  between  them 
and  to  be  liquidated  in  account  current  as  thereby  provided; 
and  the  same  account  was  to  be  credited  vnth  ^250,000,  being 
one  moiety  of  the  price  of  the  goodwill,  with  the  price  of  the 
business  premises  of  the  firm,  and  the  total  balance  due  to  the 
partners  on  their  private  accounts.  Then  followed  provisions 
as  to  the  mode  in  which  the  accounts  in  the  schedule  were  to  be 
wound  up  by  the  firm,  and  the  moneys  received  by  them  ac-  . 
counted  for  to  the  company.  The  account  was  to  be  closed  and 
balanced  on  the  81st  of  December,  1868 ;  if  the  balance  was  on 
the  *credit  side  of  the  account  the  amount  thereof  was  to  [85 
be  paid  by  the  company  to  the  members  of  the  firm  within  a 
month ;  if  the  balance  was  on  the  debit  side,  the  amount  thereof 
was  to  be  deemed  a  debt  due  to  the  company,  and  to  be  paid  by 
the  members  of  the  firm,  but  at  what  time  was  not  specified.  It 
was  stipulated  that  the  company  should  have  a  lien  on  the  16,666 
shares  to  be  issued  in  payment  of  a  moiety  of  the  value  of  the 
goodwill,  and  on  all  property  retained  by  the  firm  to  be  applied 
in  winding  up  the  said  accounts ;  and  such  lien  was  to  be  for 
the  purpose  of  securing  to  the  company  the  performance,  ob- 
servance, and  fulfillment  of  the  covenants  and  obligations  con- 
tained in  either  deed  on  the  part  of  the  members  of  the  firm,  and 
for  protecting. and  indemnifying  the  company  against  any  loss 
or  damage  to  be  sustained  by  the  non-performance  or  non- 
observance  thereof;  and  the  company  were  to  be  entitled  to 
have  the  said  shares  and  property  made  available  through  the 
medium  of  a  sale  or  otherwise,  in  order  to  secure  the  perform- 
ance, observance  and  fulfilment  of  such  covenants  and  obliga- 
tions, and  for  protecting  and  indemnifying  the  company  as 
aforesaid. 
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The  schedule  included  the  following  accounts:  1.  All  accounts 
between  the  firm  and  the  Milwall  Irxm  Works  Ship  Building  Com- 
pany^ and  between  the  firm  and  any  persons  in  respect  of  shares 
owned  by  or  hypothecated  to  the  firm.  2.  All  accounts  be- 
tween the  firm  and  any  company,  firm,  partnership,  or  individual 
whose  affairs  were  being  wound  up  in  bankruptcy,  or  under  the 
Companies  Act,  1862,  or  under  any  arrangement  for  the  benefit 
of  creditors.  8.  All  accounts  between  the  firm  and  any  other 
party  in  respect  of  advances,  loans,  or  investments  made  in  or 
upon  the  shares,  debentures,  stock,  or  property  of  any  company 
incorporated  or  unincorporated  which  had  been  or  was  in  the 
course  of  being  dissolved  and  wound  up.  4.  All  accounts  which 
should  be  open  in  the  books  of  the  firm  in  respect  of  any  un- 
realized property,  or  securities  accepted  or  taken  by  the  firm  in 
Batis&ction  or  settlement  of  any  account  which  had  theretofore 
been  open  or  subsisting  or  unsettled  between  the  firm  and  any 
.  other  person  or  persons  whomsoever. 

The  company  commenced  business  on  the  Ist  of  August, 
1865.  Applications  for  shares  were  received  very  much  in  ex- 
86]  <^68s  of  the  ^number  of  shares  to  be  allotted,  and  all  the 
shares  were  duly  allotted. 

About  the  12th  of  August,  1865,  application  was  made  to  the 
committee  of  the  Stock  Exchange  for  the  appointment  of  a  set- 
tling day  in  the  shares  of  the  company.  On  the  occasion  of  this 
application  the  first  of  the  two  deeds,  dated  the  25th  of  July, 
was  alone  produced  to  the  committee,  and  no  mention  was 
made  of  the  existence  of  the  other  deed.  The  application  was 
granted,  but,  as  was  deposed  by  the  secretary  of  the  Stock  Ex- 
change,  on  the  presumption  that  all  deeds  relating  to  the  transfer 
of  the  business  had  been  produced. 

The  Plaintiff  in  this  suit  received  a  copy  of  the  prospectus  of 
the  company  soon  after  the  issue  thereof.  At  that  time  he  had 
no  money  in  his  hands  for  which  he  required  an  immediate  in- 
vestment, and  he  did  not  apply  tor  allotment  of  shares ;  but  he 
kept  the  prospectus  by  him,  and  subsequently,  having  received 
large  sums  which  he  wished  to  invest,  he,  in  October,  1865, 
purchased  in  the  market  1000  shares  in  the  company  at  £7 105. 
premium,  and  again  in  December,  1865,  purchased  in  the  mar- 
ket a  like  number  of  shares  at  £6  10^.  premium.    The  shares 
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SO  purchased  were  transferred  to  him  by  deeds  dated  the  2d  of 
November,  1865,  and  the  3d  of  January,  1866. 

It  appeared  in  the  course  of  the  proceedings  in  the  suit  that 
a  very  large  number,  if  not  the  whole,  of  the  shares  in  question 
had  originally  been  allotted  to  Samuel  Oumej/,  one  of  the  part- 
ners in  the  firm,  and  had  been  by  him  transferred  into  the  name 
of  his  broker,  and  had  been  sold  by  his  directions,  and  that  the 
purchase  money  had  been  carried  to  the  credit  of  the  "  Sus- 
pense and  Q-uarantee  Account,*'  in  accordance  with  the  provi- 
sions of  the  second  deed. 

The  company  stopped  payment  on  the  10th  of  May,  1866.  On 
the  11th  of  June  following,  a  resolution  was  passed  that  tBe  com- 
pany should  be  wound  up  voluntarily  under  the  supervision  of  the 
Court ;  and  on  the  22d  of  that  month  the  usual  order  for  wind- 
ing up  under  supervision  was  made.  After  considerable  litiga- 
tion, the  Plaintiff's  name  was  settled  on  the  list  of  contributor  ies 
in  respect  of  the  2000  shares  held  by  him  (^),  and  he  had  since 
paid  "^all  calls  made  in  respeC^t  thereof.  In  the  course  of  [87 
the  winding  up  all  the  debts  of  the  company  had  been  paid. 

Thomas  Avffustus  Gibbj  one  of  the  directors,  died  in  If  ovember, 
1866. 

The  bill  in  this  suit  was  originally  filed  in  1868,  and  was 
afterwards  amended ;  and,  as  amended,  was  against  John  Henry 
Gwmeyy  Henry  Edmund  Qurm/^  Robert  Birkbeckj  Henry  Ford 
Barclay y  Harry  George  Ghrdony  the  executors  of  Thomas  Augustus 
Gibby  Cherend,  Gumeyj  ^  Co.,  Limited^  and  the  liquidators 
thereof,  as  Defendants.  It  contained  allegations  (amongst 
others)  to  the  effect  that  no  proper  investigation  was  made  by 
the  directors  into  the  affidrs  of  the  firm ;  that  the  balance  sheet 
already  mentioned  was  imperfect  and  delusive,  omitting,  as  it 
did,  all  reference  to  the  liability  of  the  firm  on  bills  rediscounted, 
bills  payable  on  credits  granted,  and  guarantees,  amounting  to 
upwards  of  £8,000,000,  of  which  a  considerable  part  had  ripened 
into  claims ;  that  the  estimate  of  £1,082,000  as  the  value  of  the 
securities  for  the  amount  of  the  suspense  and  guarantee  account 
was  excessive ;  that  the  firm  was  in  fact  insolvent,  and  that  such 
insolvency  was  well  known  to  the  partners  therein  and  all  the 
directors  of  the  company ;  that  the  second  of  the  two  deeds  was 
purposely  kept  from  the  knowledge  of  every  one  but  the  direc- 

{')  Law  Rep.,  3  Bq.  576 ;  Ibid.,  3  H.  L.,  325. 
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tors,  in  order  to  conceal  the  nature  of  the  arrangement  between 
the  firm  and  the  company  and  the  state  and  valne  of  the  basi- 
ness ;  that  the  gnarantees  contained  in  the  deed  were  illnsory, 
inasmach  as  the  private  estates  of  the  members  of  the  firm  were 
wholly  inadequate  to  afford  anything  like  security  against  the 
liabilities  of  the  firm,  and  were  in  fitct  insolvent  to  the  know- 
ledge of  the  directors ;  that  if  the  Plaintiff  had  known  the  dose 
connection  between  the  firm  and  the  MilioaU  Iron  Works  Com- 
pany (mentioned  in  the  second  of  the  two  deeds),  and  another 
company,  called  the  Atlantic  wnd  Royal  Mail  Steam  Packet  Oomn 
panj/j  to  which  the  firm  had  advanced  large  sums,  he  would  not 
have  purchased  any  shares ;  that  the  directors  were  guilty  of  a 
gross  neglect  of  duty  in  not  making  an  independent  investiga- 
tion into  the  affairs  of  the  firm,  and  above  all,  in  not  disclosing 
fully  and  fiiirly  to  the  public  the  information,  which  they  actu- 
ally obtained ;  that  the  prospectus  was  issued  for  the  purpose 
of  falsely  and  fraudulently  misrepresenting  the  state  of  the  busi- 
88]  i^^ss  *and  inducing  the  public  to  believe  that  they  would 
become  partners  in  a  profitable  business  if  they  became  share- 
holders therein ;  and  that  the  only  object  of  the  promoters  of 
the  company  was  to  prevent,  if  possible,  by  means  of  the  share- 
holders' money,  the  stoppage  and  ruin  oi  the  old  firm.  It 
charged  that,  subject  to  the  claims  of  the  creditors  of  the  com- 
pany, the  Plaintiff  was  entitled  to  rescind  and  avoid  the  con- 
tracts of  membership  entered  into  by  him  and  to  be  indemnified 
by  the  Defendants  (other  than  the  liquidators)  against  all  sums 
which  he  had  paid  or  might  be  called  on  to  pay  to  the  company 
or  the  liquidators  thereof. 

It  prayed  for  the  following  declarations :  1.  That  the  state- 
ments put  forward  by  the  directors  of  the  company  in  the  pro- 
spectus and  in  pursuance  of  their  alleged  scheme,  were  so  put 
forward  with  a  view  to  deceive  and  mislead  the  public,  and  the 
Plaintiff*  as  one  of  the  public,  and  that  the  same  contained  seve- 
ral misrepresentations  and  suppressed  several  important  facts 
which  ought  to  have  been  made  known  to  the  public,  and  that 
the  Plaintiff  was  misled  and  deceived  by  such  misrepresenta- 
tions, and  induced  by  them  and  the  omissions  of  the  said  im- 
portant &cts  to  purchase  the  shares  so  purchased  by  him  in  the 
company;  and  that  the  Plaintiff  was  therefore  entitied  to  have 
the  sales  and  purchases  of  the  said  shares  set  aside  and  rescinded 
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80  far  as  the  same  constituted  the  Plaintiff,  or  created  a  contract 
on  his  part  to  become,  a  shareholder  and  member  of  the  De- 
fendant company,  subject  and  without  prejudice  to  the  rights 
of  the  creditors  of  the  said  company.  2.  That  the  directors  of  ' 
the  company  neglected  to  discharge  the  duties  which  they  took 
upon  themselyes  when  they  assumed  to  act  as  purchasers  of  the 
said  business  on  behalf  of  the  shareholders  in  the  said  company. 
3.  That  the  Defendants,  John  Hemy  Oumey,  Henry  Edmund/ 
Oufney^  Sobm't  Birkbeckj  Henry  Ford  Barclay^  WilUam  Eermk^ 
Harry  George  Gcrdon^  and  the  estate  of  the  said  Thomas  Augiis- 
tu8  Gibb,  were  jointly  and  severally  liable  to  make  good  to  the 
Plaintiff  or  indemnify  him  against  the  loss  which  he  had  sus- 
tained and  might  sustain  in  consequence  of  his  having  become 
a  member  of  the  Defendant  company.  4.  That  the  Plaintiff 
was  entitled  to  have  the  equities  between  himself  and  the  De- 
fendants, John  Henry  Gumey,  Henry  Edmund  Gumey  y  Bobert 
Birkbeeky  Henry  Ford  Barclay ,  William  "^Renniey  Harry  George  [89 
Gordon,  and  the  estate  of  Thomas  Augustus  Gibb,  adjusted ;  and 
that  the  Defendants,  the  liquidators,  ought  not  to  have  made 
any  calls  or  to  make  any  further  calls  upon  the  Plaintiff  for 
the  payment  of  the  debts  of  the  Defendant  company  without 
having  first  exhausted,  or  until  they  had  exhausted,  the  liability 
of  the  said  John  Henry  Gumey,  Henry  Edmund  Qwmey,  Robert 
Birkbeck,  Henry  Ford  Barclay,  Harry  George  Gordon,  and  WU- 
Ham  Rmrde,  and  the  estate  of  the  said  Thomas  Augustus  Gibb. 
5.  That  as  between  the  Plaintiff  and  the  Defendants,  John 
Henry  Gumey,  Henry  Edmund  Gumey,  Bobert  Birkbeck,  Henry 
Ford  Barclay,  William  Bennie,  Harry  George  Gordon,  and  the 
executors  of  Thomas  Augustus  Gibb,  the  said  Defendants  were 
primarily  liable  to  pay  the  debts  of  the  creditors  of  the  said 
company.  It  then  went  on  to  pray  for  the  proper  relief,  for  the 
purpose  of  giving  due  effect  to  the  preceding  declarations,  or 
such  of  them  as  the  Court  should  think  the  Plaintiff  entitled 
to,  including  an  injunction  to  restrain  the  liquidators  from 
making  or  enforcing  any  further  calls  upon  or  against  the 
Plaintiff,  as  a  contributory  of  the  Defendant  company,  until  the 
liability  of  the  directors  should  have  been  exhausted  in  pay- 
ment of  the  debts  and  liabilities  of  tjie  company ;  and  delivery 
up  and  cancellation  of  the  transfer  deeds  executed  by  the  Plaint- 
iff, and  the  removal  of  the  name  of  the  Plaintiff  from  the  list  of 
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members  and  contributories  of  the  company,  without  prejudice 
to  the  Plaintiff^s  liability  to  the  creditors  of  the  company,  in 
case  the  remaining  contributories  of  the  company  should  prove 
to  be  unable  to  pay  in  full  the  debts  of  such  company. 

The  Defendants  all  insisted  that  the  company  had  been  formed 
in  perfect  good  faith,  and  not  in  pursuance  of  any  such  frandu- 
lent  scheme  as  alleged  in  the  bill ;  and  they  much  relied  on  the 
facts  (which  were  proved  in  the  cause),  that  each  of  the  di- 
rectors had  become  a  shareholder  to  a  considerable  amou^it, 
and  had  held  his  shares  to  the  last ;  that  some  of  them  had  in- 
duced their  near  relations  to  become  and  continue  shareholders ; 
and  that  others  had  deposited  large  sums  with  the  company 
without  taking  any  security,  and  that  such  sums  had  remained 
on  deposit  at  the  time  of  the  stoppage. 

With  respect  to  the  alleged  fraudulent  suppression  of  the 
90]  second  *deed,  it  was  shown  that  instructions  were  given  by 
the  solicitor  of  the  company  to  counsel  simply  to  prepare  and 
settle  the  necessary  deed  of  transfer ;  that  the  preparation  of 
two  deeds  was  the  result  of  a  suggestion  of  counsel  to  that  ef- 
fect ;  that  Messrs.  Ghrdon  and  Menme  required  the  deeds  to  be 
settled  by  independent  counsel  on  their  behalf;  that  in  conse- 
quence of  the  coimsel  engaged  in  the  preparation  of  the  deeds 
having  other  engagements  they  were  able  to  settle  the  first  of 
the  two  only  previously  to  the  issue  of  the  prospectus,  and  that 
they  were  unable  to  settle  the  other  until  the  24th  oi  July. 
They  submitted  that  the  preparation  of  two  deeds  was  a  matter 
with  which  the  directors  could  not  under  the  circumstances 
properly  interfere.  They  alleged  that  the  second  deed  was  be- 
lieved by  the  directors  to  be  merely  part  of  the  machinery  by 
which  the  guarantee  contained  in  the  first  deed  was  to  be  car- 
ried out ;  and  they  submitted  that  they  were  under  these  cir- 
cumstances under  no  obligation  to  disclose  its  existence.  They 
denied  that  it  was  concealed  or  withheld  with  any  fraudulent 
purpose. 

The  Defendant,  Henry  Ford  Barclay^  in  addition  to  the  de- 
fences set  up  by  the  otJier  surviving  directors,  relied  on  the 
fSEu^t  that  he  had  nothing  whatever  to  do  with  the  preparation 
or  publication  of  the  prospectus.  It  appeared  that  in  July, 
1865,  application  was  made  to  him  to  become  a  director  of  the 
company,  and  that  he  consented  to  act  as  such,  but  upon  condi- 
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Hon  that  he  should  not  be  required  to  attend  to  or  take  part  in 
the  formatibn  or  promotion  of  the  company,  or  to  perform  any 
duties  with  reference  to  the  a&irs  thereof,  until  his  return  from 
a  voyage  on  which  he  was  about  to  set  out.  Accordingly  he 
took  no  part  in  the  formation  of  the  company,  but  on  the  even- 
ing of  the  13th  of  July  he  received  a  bundle  of  the  prospec- 
tuses, which  had  been  issued  on  the  previous  day  with  forms  of 
applications  for  shares,  and  filled  up  these  forms  on  behalf  of 
hie  mother  and  two  of  his  children.  He  embarked  on  his  voy- 
age  on  the  following  day,  and  did  not  return  to  Englcmd  until 
the  6th  of  August,  1870,  and  it  was  not  until  after  that  date 
that  he  entered  on  his  duties  as  director. 

The  executors  of  Thomas  Augustus  Qibb^  by  their  answer,  sef 
up,  by  way  of  defence,  the  fact  that  the  injury  or  wrong  com- 
plained of  by  the  bill  was  not  committed  within  six  calendar 
months  before  ^the  death  of  their  testator,  and  they  insisted  [91 
that  no  action  or  suit  could  be  maintained  against  them  in  re- 
spect thereof,  and  claimed  the  benefit  of  the  statute  3  A;  4  Will. 
4,  c.  42. 

It  appeared  that  Mr.  Peek  never  examined  the  first  deed,  al- 
though it  was  open  to  the  inspection  of  the  public,  nor  insti- 
tuted any  investigation  into  the  a£&irs  of  the  company  previously 
to  the  fidlure  thereof. 

Subsequently  to  the  institution  of  this  suit  the  surviving  di- 
rectors were  indicted,  and  were  tried  before  the  Lord  Chief 
Justice  of  Miglandy' in  December,  1869.  The  indictment  con- 
tained (amongst  others)  counts  framed  on  the  statute  24  &  26 
Vict.  c.  96,  s.  84,  which  provides  as  follows :  "  Whosoever,  being 
a  director,  manager,  or  public  oflBicer  of  any  body  corporate  or 
public  company,  shall  make,  circulate,  or  publish,  or  concur  in 
making,  circulating,  or  publishing,  any  written  statement  or 
account  which  he  shall  know  to  be  false  in  any  material  parti- 
cular, with  intent  to  deceive  or  defraud  any  member,  share- 
holder, or  creditor  of  such  body  corporate  or  public  company, 
or  with  intent  to  induce  any  person  to  become  a  shareholder 
or  partner  therein,  or  to  intrust  or  advance  any  property  to  such 
body  corporate  or  public  company,  or  to  enter  into  any  security 
for  the  benefit  thereof,  shall  be  guilty  of  a  misdemeanor."  The 
Defendants  were  acquitted  Q). 

(')  A  special  report  of  the  proceedings    at  the  trial,  including  the  summing  up 
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Mr.  Kay,  Q.C.,  Mr.  awansbntj  Q.C.,  and  Mr.  JoOifey  for  the 
Plaintbff:—  • 

The  duties  of  persons  who  issue  a  prospectus  are  thus  laid 
down  by  Vice-Chancellor  Kindersky,  in  New  Bnmsuriek  and 
Oanada  BaUway  Company  v.  Mvggeridge  (*) :  "  Those  who  issue 
a  prospectus,  holding  out  to  the  public  the  great  advantages 
which  will  accrue  to  persons  who  will  take  shares  in  a  proposed 
undertaking,  and  inviting  them  to  take  shares  on  the  £uth  of 
the  representations  therein  contained,  are  bound  to  state  every- 
thing with  strict  and  scrupulous  accuracy,  and  not  only  to  ab- 
stain from  stating  as  &ct  that  which  is  not  so,  but  to  omit  no 
92]  one  fact  within  their  *knowledge  the  existence  of  which 
might  in  any  degree  affect  th^  nature,  or  extent,  or  quality  of 
the  privileges  and  advantages  which  the  prospectus  holds  out 
as  inducements  to  take  shares."  This  passage  has  since  been 
cited  with  approbation  by  Lord  Chdmsford,  in  Central  BaStway 
Company  of  Venezuela  v.  Kisch  (*),  and  the  present  Lord  Chan- 
cellor, in  Henderson  v.  Lacon  (*).  "We  say  that  the  directors  did 
not  fulfil  these  duties ;  that  they,  with  full  knowledge  that  the 
firm  was  insolvent,  concealed  the  &ct  in  the  prospectus  issued 
by  them;  and  that,  whether  such  concealment  was  the  result 
of  fraudulent  intent  or  not,  they  are  liable  in  equity  to  mflds:e 
good  all  loss  occasioned  to  persons  who  dealt  on  the  fidth  that 
the  prospectus  was  a  document  disclosing  the  whole  truth.  The 
evidence  in  the  case  is  substantially  the  same  as  was  before  the 
House  of  Lords  in  Oakes  v.  Turqmnd  (*).  Each  of  the  learned 
Lords  who  addressed  the  House,  when  judgment  was  given,  ex- 
pressed a  strong  opinion  that  the  prospectus  was  not  fairly  or 
properly  framed ;  and  we  submit  that  your  Lordship  must  ar- 
rive at  the  same  conclusion. 

The  relief  we  ask,  is,  first,  that  the  contract  between  the  Plaint- 
iff and  the  company  may  be  rescinded,  subject  to  the  rights  of 
the  creditors — a  point  left  open  when  the  case  of  Odl^s  v.  jTmt- 
qmvd  (*)  was  before  the  House  of  Lords ;  and,  secondly,  that 
the  Plaintiff  be  indemnified  in  respect  of  the  loss  he  has  suffered 

of  the  Lord  Chief  JuBtice^has  been  pub-       Q)  1  Dr.  &  Sm.  368, 881. 
liBhed  hj  Mr.  TT.  F,  Mnkuon,  and  is       O  La^  ^P-  ^  H.  L.,  99, 118. 
hereafter  cited  as  "Beff.  v.  Ottmey,       (")  Ibid.  6  £q.,  248,  d68. 
Mnlastm's  Report."  O  Law  Rep.  d  H.  L.,  886. 

(■)  Jhid.,  879. 
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by  reason  of  the  improper  concealment  of  the  state  of  the  affidrs 
of  the  firm. 

The  objection  is  raised,  on  behalf  of  the  Defendants,  that  the 
Plaintiff's  remedy  is  at  law  and  not  in  equity.  In  answer  to 
that  we  say,  first,  that  there  is  a  concurrent  jurisdiction  in  equity 
in  such  cases,  even  where  there  is  only  a  single  Defendant; 
secondly,  that  relief  will  be  giyen  in  equity  in  a  case  such  as 
the  present,  in  order  to  avoid  multiplicity  of  actions,  for  at  law 
we  should  be  compelled  to  bring  a  separate  action  against  each 
director ;  and,  thirdly,  that  one  of  the  directors  in  the  present 
case  being  dead,  the  legal  rule,  actio  personalis  moritur  cumpersoTiS^ 
prevents  our  bringing  any  action  against  his  representatives, 
and,  consequently,  we  must  come  for  relief  into  this  court 

♦In  Mxms  v.  Bicknell  Q)  Lord  Mdon  says :  "  It  is  a  very  [93 
old  head  of  equity,  that  if  a  representation  is  made  to  anotiier 
person  going  to  deal  in  a  matter  of  interest  upon  the  &ith  of 
that  representation,  the  former  shall  make  that  representation 
good,  if  he  knows  it  to  be  false."  In  Burrowes  v.  Lock  (*)  Sir 
W.  Orantj  M.B.,  acting  on  that  dictumj  decided  that  a  trustee 
who  had  received  notice  of  an  incumbrance  on  the  interest  of 
his  cestui  qm  trusty  but,  having  forgotten  the  &ct,  represented  to 
a  purchaser  that  the  interest  was  unincumbered,  was  bound  to 
indemnify  the  purchaser.  That  case  shows  that  wilful  fraud  is 
no  ingredient  in  the  equity  of  the  person  who  claims  indemnity. 
These  cases  were  followed  in  the  recent  case  of  Sim  v.  Craucher  ('), 
decided  by  the  full  Court  of  Appeal.  The  jurisdiction  of  tjhe 
Court  was  upheld  in  Colt  v.  Woolasion  (*) :  Green  v.  Barrett  (*) ; 
Oridland  v.  Lord  De  McaiUy  (^ ;  Bamshire  v.  Bolton  (J) ;  and  JSiU 
V.  Lane  (^) ;  although  in  all  these  cases  the  objection  was  raised 
that  the  Plaintiff's  remedy  was  at  law. 

In  Barry  v.  Oroskey  (^)  which  was  decided  on  a  demurrer,  the 
present  Lord  Chancellor  makes  these  observations :  I  can  sup- 
pose a  bill  of  this  description  to  be  filed  against  a  single  De- 
fendant, upon  which  a  Court  of  Equity,  though  having  indis- 
putably concurrent  jurisdiction  with  a  Court  of  Law,  would  not 
think  fit  to  exercise  that  jurisdiction ;  but  the  present  bill  avers 

P)  6  Vee..  174, 182.  C)  1  Sim.,  46. 

O  10  Vee.,  470.  (•)  1  De  a.  &  Sm.,  459. 

O  1  D.  F.  &  J.,  618.  O  Law  Rep.,  8  Bq..  204. 

O  2  P.  Wms.,  164.  O  n>id.,  11  Bq.,  215. 

O  2  J.  &  H.,  1, 30. 
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a  combination  of  several  Defendants,  against  some  of  whom  the 
Plaintiff  may  have  a  direct  remedy  at  law,  while  against  others 
he  may  have  no  remedy  at  law,  or  no  remedy  except  by  as 
many  separate  actions  of  deceit  as  there  are  parties  Defendants 
to  the  suit.  The  bill  avers,  whether  truly  or  not  it  is  impossi- 
ble at  present  to  say,  that  the  several  Defendants  have  combined 
to  practice  jointly  tiiis  scheme  of  deceit,  one  being'put  forward, 
but  as  the  agent  and  for  the  benefit  of  the  rest.  If  these  aver- 
ments are  true,  I  apprehend  it  is  a  proper  case  for  relief  in  this 
Court."  Here  is  a  case  in  which  we  have  no  remedy  at  law 
against  some  of  the  parties,  viz.,  the  executors  of  Oibb;  and  our 
only  remedy  against  the  others  is  by  by  bringing  separate 
94]  *action8  of  deceit ;  therefore  we  say,  with  the  Lord  Chan- 
cellor, that  it  is  a  proper  case  for  relief  in  this  Court 

In  Ifigram  v.  Thorp  (*)  the  Plaintiff,  to  whom  representations 
had  been  made  by  a  deceased  person.  Was  held  entitle  to  have 
them  made  good  out  of  his  estate.  In  BawUns  v.  Wtckhcan  (*) 
the  like  relief  was  given.  That  case  is  as  valuable  showing  that 
it  is  not  necessary  that  the  representions  be  fraudulentiy  made. 
In  Smith  v.  Pococke  (*)  it  was  decided  that  the  Statute  of  LtmUO' 
Horn  had  no  application  to  a  case  of  this  descri^^tion  in  a  Court 
of  Equity. 

It  may  be  said,  on  the  other  side,  that  the  representation 
which  we  seek  to  have  made  good  was  not  made  to  the  Plaint- 
iff, inasmuch  as  he  was  not  an  original  allottee  of  shares,  but 
only  a  purchaser  in  the  market.  But  in  Bedford  v.  Bagshaw  (*) 
a  person  who  had  bought  shares  in  the  market  on  the  Mth  of 
false  representations  made  to  the  committee  of  the  Stock  Ex- 
change^  was  held  to  be  entitled  to  damages.  In  DurcaUy^s 
Case  (')  it  was  laid  down,  that  a  person  who  had  been  misled 
by  reports  issued  by  the  directors  of  a  company  might  have 
a  remedy  against  the  directors. 

Mr.  Boxburghy  Q.C.,  and  Mr.  Lmdley,  for  the  Messrs.  Qwrney 
and  Bobert  Birkbeck : — 

In  the  first  place,  we  say  that  all  observations  made  in  the 
case  of  Oakes  v.  Twrquomd  (•)  must  be  discarded.     The  present 

O  7  Hare,  67.  (♦)  4  H.  &  N.,  588. 

O  8  De  G.  &  J.,  804.  (•)  26  Beav.,  368. 

O  2  Drew,  197.  O  Law  Rep.,  2  H.  L.,  325. 
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Defendants  had  no  opportunity  of  defending  themselves  in  that 
case,  and  the  evidence  in  the  present  case  displaces  entirely  the 
notion  of  their  having  committed  any  fraud,  and  establishes 
that  they  acted  throughout  bond  Jide  and  to  the  best  of  their 
judgment.  The  result  of  the  trial  before  the  Lord  Chief  Jus- 
tice shows  that.  The  indictment  was  framed  on  the  statute  24 
&  25  Vict,  c;  96 ;  and  the  issue  was,  whether  the  directors  issued 
the  prospectus,  or  conspired  to  issue  it,  with  the  object  of  de- 
frauding the  public.  The  Lord  Chief  Justice,  in  his  summing 
up,  clearly  showed  his  opinion  to  be  that  there  was  no  founda- 
tion for  such  a  charge ;  the  jury  agreed  with  him,  and  he  after- 
wards disallowed  the  costs  of  the  *prosecution :  Meg.  v.  [95 
Gwmey  Q.  It  has  been  repeatedly  held  that  there  is  no  differ- 
ence between  legal  and  equitable  fraud,  and  therefore  we  are 
fully  entitled  to  claim  the  benefit  of  the  decision. 

If,  then,  these  directors  acted  hm&jide^  how  can  th'e  Plaintiff 
complain  ?  The  prospectus  refers  to  the  articles  of  association 
of  the  company  as  open  to  inspection,  and  therefore  the  Plaint- 
iff must  be  taken  to  have  bought  with  full  knowledge  of  the 
provisions  therein  contained :  HaUows  v.  Femie  (*).  Now  the 
articles  provide  that  the  directors  may  purchase,  upon  such 
terms  and  under  such  stipulations  as  to  guarantee  or  otherwise, 
as  may  be  agreed  upon,  the  business  of  Overendj  Gumey ^  ^  Co. 
The  directors  did  purchase  the  business  upon  terms  which  they 
honestly  beUeved  would  be  remunerative,  and  under  stipulations 
as  to  guarantee  which  they  honestly  considered  would  be  ample 
security  to  the  shareholders.  In  all  respects,  therefore,  they 
acted  within  the  powers  conferred  on  them  by  the  articles,  and 
the  Plaintiff  is  simply  in  the  position  of  a  principal  complaining 
that  his  agent  has  entered  into  a  contract  which  he  was  duly 
authorized  to  make.  This  is  the  very  point  of  the  decision  of 
the  Lord  Chancellor  in  Overendj  Qumeyy  ^  Co.  v.  Chimey  0,  a 
suit  instituted  by  the  liquidators  in  respect  of  the  matters  now 
complained  of  by  the  Plaintiff.  It  may  be  said  that  the  bill  in 
that  suit  did  not  make  a  case  of  fraud ;  and  that  is -true  in  this 
sense,  that  the  strong  expressions  used  in  the  Plaintiff's  bill 
are  not  in  the  liquidator's  bill;  still,  all  the  facts  necessary  to 

0)  FirUawn'8  Report ;  see  p.  255,  et       O  Law  Rep.,  8  Eq.,  620. 
«ej.,  and  p.  270.    .  O  Ibid.,  4  Ch.,  701. 
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raise  the  questions  were  before  the  Court,  and  a  demurrer  to 
the  bill  was  allowed. 

As  regards  the  second  deed,  we  say  that  it  was  entirely  sub- 
sidiary to  the  first ;  that  the  first  con^ned  everything  essential 
to  the  transfer  of  the  business,  and  the  second  was  merely  a 
piece  of  machinery,  directing  the  mode  in  which  the  excepted 
accounts  mentioned  in  the  first  deed  were  to  be  liquidated.  The 
same  thing  might  have  been  done  more  simply  by  a  resolution 
of  the  board  of  directors,  or  by  a  written  memorandum,  and 
then  the  Plaintiff  could  not  have  had  even  the  semblance  of  a 
ground  for  complaint,  for  the  directors  are  under  no  obligation 
to  make  known  all  their  resolutions  to  their  shareholders. 
96]  *Assuming,  however,  that  the  directors  did  not  disclose 
everything  which  they  ought  to  have  done,  we  say  that  the 
Plaintiff,  being  a  mere  transferee  of  shares,  and  not  an  original 
allottee,  has  no  ground  of  complaint.  Suppose  the  directors 
had  called  a  meeting  and  disclosed  everything  to  the  original 
allottees,  could  a  purchaser  from  one  of  them  afterw^ds  com- 
plain ?  The  office  of  the  prospectus  is  to  invite  people  to  come 
in  originally  as  shareholders,  not  to  invite  them  to  buy  shares 
in  the  market.  There  is  no  privity  whatever  between  a  com- 
pany  and  a  purchaser  in  the  market.  In  Blain  v.  Agar  (*),  which 
was  a  case  in  which  shareholders  sought  relief  in  respect  of  the 
fraudulent  conduct  of  directors,  it  was  held  that  the  Plaintifft 
might  maintain  their  bill  in  the  character  of  ori^nal  purchasers, 
but  not  in  the  character  of  purchasers  from  prior  purchasers  (*). 
In  Bedford  v.  Bagshaw  (*)  the  ground  of  the  decision  was,  that 
the  directors  fraudulently  procured  the  appointment  of  a  set- 
tling day  on  the  Stock  Exchange j  and  that  without  such  appoint- 
ment the  Plaintiff  could  never  have  been  a  purchaser ;  here  no 
such  case  is  alleged  or  proved.  Moreover,  at  the  highest,  the 
Plaintiff  could  only  claim  to  be  in  the  same  position  as  the  per- 
son to  whom  his  shares  were  originally  allotted,  viz.,  Mr. 
Samuel  Oumeyy  one  of  the  partners  in  the  firm,  and  as  such  well 
acquainted 'with  the  state  of  its  affairs :  Ffooks  v.  S&uih  Western 
Bailway  Oompany  (*). 

As  to  the  case  of  New  Brunswick  and  Canada  Bwlway  Company 
V.  Muggeridge  ("),  that  was  a  suit  for  specific  performance,  and 

0)  2  Sim.,  289.  («)  Ibid.,  296. 

O  4  H.  &  N.,  538.  O  1  Sm.  &  Giff.,  142.  (•)  1  Dr.  &  Sm.,  363 
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tho  suppression  of  a  material  fact  no  donbt.  constituted  a  good 
defence  to  such  a  suit ;  but  it  has  no  application  to  the  present 
case.  There  is  no  foundation  for  the  assertion  that  at  common 
law  you  must  bring  as  many  actions  as  you  have  Defendants : 
CkUiy  on  Pleading  (»). 

Sir  RaimdeU  Palmer^  Q.C.,  Mr.  Fry^  Q.C.,  and  Mr.  /Slayer,  for 
Henry  Ford  Barclay : — 

The  plaintiff  is  clearly  not  entitled  to  any  relief  in  the  shape 
of  setting  aside  Hie  transfers  to  him,  or  having  his  name  re- 
moved *from  the  list  of  contributories.  He  has  been  [97 
settled  on  the  list  by  the  Housq  of  Lords,  and  must  remain  there 
for  all  purposes.  There  is  no  such  thing  as  being  a  contributory 
by  halves  —  a  contributory  until  the  debts  are  paid,  and  then 
being  at  liberty  to  rescind  the  contract  Besides,  it  is  clearly 
settled,  that  after  a  company  is  wound  up  a  shareholder's  con- 
tract cannot  be  set  aside:  Clarke  Y.  Dickson  {^);  Deposit  and  Ghie- 
ral  Life  Assurance  Company  v.  Ayscough  (*);  JUxer^s  Case  (*); 
Western  Bank  of  Scotland  v.  Addie  (•).  This  would  be  so  if  the 
Plaintiff  were  an  origmal  allottee ;  but  he  is  not ;  he  is  only  a 
purchaser  in  the  market,  and  if  the  contract  is  to  be  set  aside 
the  former  owner  ought  to  be  here :  Duraniy's  Case  (•) ;  NicoPs 
Case  (J) ;  Ex  Parte  Worth  (*).  Nqt  can  the  Plaintiff  have  any 
relief  on  the  ground  of  negligence.  That  is  not  a  ground  for 
coming  into  equity :  or,  if  it  be,  the  Plaintiff  should  be  the 
company;  and,  ip  fact,  this  question  was  raised  and  decided 
adversely  to  the  company  in  the  suit  of  Overend,  Gumey,  ^  Co. 
V.  Qumey  (•). 

There  remains  only  the  question,  whether  the  plaintiff  is  eh- 
titled  to  any  relief  in  the  shape  of  indemnity  from  the  directors. 
We  deny  the  truth  of  the  proposition,  that  wherever  an  action 
for  deceit  will  lie  a  bill  in  equity  will  also  lie.  Equity  will  inter- 
fere only  in  the  following  cases  :  first,  wherever  a  contract  is  to 
be  rescinded ;  secondly,  where  fraud,  in  the  proper  sense  of  the 
word,  is  to  be  redressed ;  thirdly,  where  a  representation  has 
been  made  which  binds  the  conscience  of  the  party,  and  estops 

P)  Vol.  1,  pp.  96, 97.  O  Law  Rep.,  1  H.  L.,  Sc,  145 

O  E.  B.  &  E.,  148.  C)  26  Beav.,  268. 

O  6  E.  &  B.,  761.  O  8  De  G.  &  J.,  887. 

{♦)  4  De  G.  &  J.,  575.  (•*)  4  Drew.,  529. 

O  Law  Rep.,  4  Cli.,  701. 
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and  obliges  him  to  make  it  good.  In  the  last  case  the  represent- 
ation in  equity  is  equivalent  to  a  contract,  and  Teiy  nearly 
coincides  with  a  warranty  at  law ;  and  in  order  that  a  person 
may  avail  himself  of  relief  founded  on  it  he  must  show  that  there 
was  such  a  proximate  relation  between  himself  and  the  person 
making  the  representation  as  to  bring  them  virtually  into  die 
position  of  parties  contracting  with  each  other. 

In,  BoojoVna  v.  Wickham  Q)  the  object  of  the  suit  was  resdssion 
98]  *of  a  contract ;  it  fells,  therefore,  under  the  first  of  tiie 
three  classes,  and  is  inapplicable  as  an  authority  here.  Like 
observations  apply  to  the  cases  of  Green  v.  Barrett  (*),  Cridland 
V.  Lord  De  Mauley  (•)  and  Cdt  v.  WooUasion  (*),  although  into 
all  of  them  fraud  may  have  entered  in  a  greater  or  less  d^ree. 

As  to  the  cases  which  rest  upon  fraud  (and  the  case  of  the 
Plaintiff  as  put  by  the  bill  is  one  of  fraud),  it  is  necessary  to 
prove  the  scienter  in  equity  just  as  much  as  at  law :  Henderson  v. 
Lacon  (^ ;  Ship  v.  OrosskiU  (•) ;  Pike  v.  Vigers  0 ;  Attwood  v. 
Srifudl  (^ ;  and  New  Brunswick  and  Canada  BaHway  Company  v. 
Conybeare  (•). 

The  third  class  of  cases  is  illustrated  by  Evans  v.  Bicknell  (") ; 
Burrowes  v.  Lock  (");  Slim  v.  Croucher  (");  and  Ingram  v. 
Thorp  ('^.  In  all  of  these  cases  there  was  a  representation  made 
with  a  view  to  a  particular  contract.  How  can  that  be  said  to  be 
so  here  ?  The  object  of  the  prospectus  was  to  induce  persons  to 
become  applicants  for  shares  to  be  allotted  to  them,  and  after 
the  allotment  was  made  it  was  functus  officio,  A  person  purchas- 
ing shares  on  that  prospectus  is  applying  the  representations 
made  for  one  purpose  to  a  wholly  different  transaction ;  and, 
whether  or  not  he  can  maintain  an  action,  he  has  no  ground  for 
seeking  relief  in  equity ;  Bumes  v.  PenneU  (").  This  view  has 
been  adopted  with  reference  to  the  very  question  now  under 
discussion  by  Vice-Chancellor  ShadweUy  in  Blain  v.  Agar  (^, 

(0  8  De  a.  &  J.,  801  06  CI.  &  F.,283. 

O  1  Sim.,  46.  O  9  H.  L-  C.,  711. 

O  1-De  G.  &  Sm.,  459.  (>•)  6  Vea.,  174 

O  2  P.  WmB.,  164.  (»)  10  Vee.,  470. 

(•)  Law  Rep.,  6  Eq.,  249.  (")  1  D.  P.  &  J.,  618. 

(•)  Ibid.,  10  Eq.,  78.  (••)  7  Hare,  67. 

O  2mD.  &  Wal.,  1, 252.  (")  2  H.  L.  C,  497 

(»)  2  Sim.,  289. 
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and  by  Lord  Justice  Turner  in  NtcoVa  Oase  Q,  and  Borretfs 
Case  («). 

Clifford  V.  Brooke  (')  and  OgUvie  v.  Carrie  (*)  show  that  with- 
out proof  of  actual  fraud  you  cannot  bring  into  this  Court  a 
transaction  which  is  properly  the  subject  of  an  action  at  law. 

K  a  representation  has  been  innocently  made  by  an  agent,  and 
it  turns  out  to  be  incorrect,  the  agent  is  not  liable :  Oomfoot  v. 
"^Fawke  (*)  ;  National  Exchange  Company  of  Glasgow  v.  [99 
Drew  (•) ;  and  UdeU  v.  Atherton  f). 

We  submit  therefore  that,  firaud  in  this  case  being  disproved, 
the  Plaintiff  has  no  title  to  relief  in  this  Court  against  any  of 
the  Defendants,  and  certainly  not  against  Mr.  Barclay^  who  took 
no  part  in  issuing  the  prospectus.  * 

Mr.  FookSy  Q.C.,  and  Mr.  W.  FookSj  for  Harry  Oeorge  Oordon : — 

The  case  made  by  the  bill  is  one  of  fraudulent  misrepresenta- 
tion or  concealment  In  order  to  establish  such  a  case  fraudu- 
lent intent  and  motive  Toens  rea,  must  be  proved.  A  false 
representation  does  not  give  rise  to  an  action  for  deceit  unless 
it  is  fraudulently  made :  Taylor  v.  Ashton  (*) ;  Scott  v.  Dickson  (•) ; 
and  Western  Bank  of  Scotland  v.  Addie  (*^),  The  same  rule  ap- 
plies in  equity :  Seymannv.  European  Centred  BaxLway  Company  i^^)i 
Pulsfold  V.  Richards  (^*) ;  and  Adamscti  v.  Emit  (^.  Moreover, 
the  reprepentation  complained  of  must  be  of  fact,  not  a  mere 
expression  of  opinion  or  belief:  Hay  craft  v.  Creasy  (**);  Evans 
V.  Collins  Q').  Again,  the  damage  must  be  a  proximate,  not  a 
remote,  consequence  of  the  acts  complained  of:  CoUis  v.  Selden  (^•). 

Therefore,  in  order  to  succeed,  the  Plaintiff  must  sh<>w,  first, 
that  the  statements  in  the  prospectus  were  knowingly  false  and 
intended  to  deceive  ;  secondly,  that  he  was  within  the  class  of 
persons  intended  to  be  deceived ;  thirdly,  that  he  was  deceived 
by  the  statements  in  question ;  fourthly,  that  the  loss  he  has  suf- 
fered was  the  inmiediate  consequence  of  the  misrepresentation. 

0)  8  De  a.  &  J.,  887, 489.  O  29  L.  J.  (Ex.)  62,  n. 

O  3  D.  J.  &  S.,  80.  C")  Law  Rep.  1  H.  L.,  Sc,  145. 

(»)  18  Ves.,  181.  (")  Ibid.,  7  Bq.,  154. 

(♦)  87  L.  J.  (Ch.),  641.  C")  17  Beav.,  87. 

(•)  6  M.  &  W.,  858.  O  3  Rubs.  &  My.,  66. 

(•)  2  Macq.,  108.  (")  2  Bast,  92. 

O  7  H.  &  N..  172.  0*)  6  Q-  B.,  804. 

O  11  M.  &  W.,  401 ;  12  L.  J.  (Ex),  368.       (")  Law  Rep.,  3  C.  P.,  495. 
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Upon  the  evidence  we  say  that  he  has  not  succeeded  in  esta- 
blishing any  one  of  these  propositions. 

Mr.  Jeasdj  Q.C.9  Mr.  Macnaghien^  and  Mr.  Medd,  for  Wittiam 
Bennk: — 

Although  it  has  been  laid  down  that  fraudulent  concealment 
100]  is  '''equivalent  to  fraudulent  misrepresentation,  no  one 
has  ever  said  that  non-disclosure,  without  fraud,  is  equivalent 
to  untrue  statement  without  fraud. 

Moreover,  it  is  not  competent  to  the  Plaintiff  to  seek  relief 
against  the  Defendants  on  the  ground  of  non-disclosure  without 
fraud..  His  bill  is  founded  on  allegations  of  fraud,  and  that  be- 
ing so,  he  cannot  pick  out  facts  which,  if  properly  alleged  in  the 
bill,  might  create  an  independent  equity :  Hiokson  v.  Lombard  Q). 

Again,  on  what  principle  is  the  amount  of  relief  to  be  given 
to  the  Plaintiff  to  be  ascertained  ?  He  is  only  a  transferee :  he 
bought  at  seven  premium ;  but  suppose  he  had  bought  at  seven 
discount :  then  he  could  not  have  compelled  the  Defendants  to 
pay  the  full  amount  he  had  lost. 

Sir  22.  BaggaUayy  Q.C.,  Mr.  MacnaghJUnj  and  Mr.  Maclean 
for  the  executors  of  T.  A.  Oibb : — 

We  rely  on  the  statu^  3  &  4  Will.  4,  c.  42,  s.  2.  It  is  true 
that  the  enactment  in  terms  refers  only  to  actions  at  law  ;  but 
wherever  there  is  concurrent  jurisdiction  Courts  of  Equity  (in 
the  absence  of  any  special  circumstances  entitling  the  Plaintiff 
to  equitable  relief),  adopt,  by  analogy,  the  rules  adopted  in 
Courts  •of  Law:  Lansdowne  v,  Lansdowne  (^),  widi  Bishop  of 
Winchester  v.  Knight  (*).  In  suits  of  this  description  there  is  no 
remedy  in  equity,  except  where  there  has  been  profit  to  the 
wrongdoer ;  Powell  v,  Aiken  (*) ;  or  a  breach  of  trust :  Walsham 
V.  Stainton  (*).  In  Bawlins  v.  Wickham  (•),  so  much  relied  on  by 
the  Plaintiffs,  the  issue  was,  not  whether  the  representations  of 
a  deceased  person  were  to  be  made  good  out  of  his  estate,  bat 
whether  a  contract  he  had  entered  into  was  to  be  rescinded ; 
and  rescission  was  decreed. 

(»)  Law  Rep..  1  a  L.,  824.  O  4  K.  &  J.,  348, 868. 

O  1  Madd,  116.  (■)  IH.  &  M.,  832;  1  D.  J.  & B..  678. 

(»)  1  P.  Wms.,  406.  O  8  De  G.  &  J.,  304. 
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Mr.  Ferrers^  for  the  company  and  the  liquidators. 

Mr.  Kay  J  in  reply : — 

The  result  of  the  indictment  cannot  in  any  way  affect  this 
case.  The  Lord  Chief  Justice,  throughout  his  summing  up, 
carefully  ^distinguishes  between  liability  in  a  civil  and  [101 
in  a  criminal  court :  Beg.  v.  Qwmey  (^). 

It  is  not  necessary  in  all  cases  of  fraud  to  prove  the  scienter j 
even  at  law.  In  Taylor  v.  Ashtcn  (*),  Baron  Parke  expresses  his 
assent  to  the  proposition  that  in  order  to  constitute  fraud  it  is 
not  necessary  to  show  that  the  Defendants  knew  the  fact  they 
stated  to  be  untrue ;  that  it  is  enough  that  the  fact  is  untrue  if 
they  communicated  it  for  a  deceitful  purpose.  In  order  to  sup- 
port an  action  for  deceit,  ^^  it  is  only  necessary  to  show  that  what 
the  Defendant  asserted  was  false  within  his  own  knowledge,  or 
asserted  recklessly,  without  anj^ knowledge  on  the  subject'*  ('). 
That  was  laid  down  in  Moore  v.  Burke  (*).  That  case  also  lays 
down,  that  although,  a  prospectus  be  not  the  influencing  motive 
to  take  shares,  but  a  material  one,  the  Plaintiff  is  entitled  to 
recover.  The  same  thing  was  laid  down  in  Clarke  v.  Dickson  ("). 
and  in  Reyndl  v.  Sprye  (•). 


Nov.  6.    Lord  Romilly,  M.R. : — 

This  suit  is  instituted  by  Mr.  Peeky  praying,  in  substance, 
that  the  Defendants,  the  late  directors  of  the  limited  company 
of  Overendj  Qwmey ^  ^  Co.^  and  also  that  the  executors,  of  Mr. 
Ghlbb^  a  deceased  director,  out  of  his  estate,  may  be  made  jointly 
and  severally  liable  to  indemnify  and  make  good  to  the  Plaint- 
iff the  losses  he  has  sustained  by  reason  of  his  having  purchased 
2000  shares  in  this  company,  in  consequence,  as  he  alleges,  of 
the  prospectus  put  forth  by  the  directors,  which  intentionally 
suppressed  facts  of  vital  importance  which,  if  disclosed,  would 
have  prevented  him  from  making  any  6uch  purchase. 

The  case,  as  regards  the  surviving  directors  and  as  regards 
the  estate  of  the  deceased  director,  is,  though  in  many  respects 

O  Fin.  Bep.  pp.  215, 250, 261, 266.  O  4  F.  &  F.,  258. 

O  11 M.  &  W.,401 ;  12  L.  J.  (Ex.),  868.       (•) »  C.  B.  (N.  S.),  458. 
0  1  Sm.  L.  C,  6th  Ed.,  p.  168.  0 1 1>.  M.  *  G.,660. 
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the  Bame,  so  far  distingaisbable,  that  I  think  it  convenient  to 
consider  first  the  case  of  the  sorviving  directors,  and  afterwards 
examine  how  far  these  considerations  affect  the  estate  of  the  de- 
ceased director. 

102]  '*'The  case  made  by  the  Plaintiff  against  the  directors  is 
the  publication  of  a  prospectus  knowingly  and  wilfully  incor- 
rect and  deceptive ;  that  this  incorrectness  and  deception  were 
not  produced  by  any  untrue  statement,  but  by  the  suppression 
of  a  material  and  important  fact  I  have  therefore  to  consider 
whether  any  £Eict  was  concealed,  whether  it  was  material,  and 
whether  it  was  known  to  the  directors  who  issued  the  pro- 
spectus. 

In  order  to  explain  and  fully  understand  the  fact  said  to  be 
concealed,  it  is  necessary  to  recur  shortly  to  the  formation  of 
this  company,  and  the  circumstances  and  motives  which  led  to  it. 

The  firm  of  Ov^md^  Oumey,  ^  Go,  was,  in  the  year  1856,  and 
had  been  long  previously  to  that  period,  widely  known  as  a 
great  bill-broking  and  money-lending  firm,  of  great  wealth  and 
influence,  and  enjoying  the  highest  reputation  in  the  Ciiy  of 
Lofndon.  In  1856  Samuel  Oumey  the  elder,  to  whose  skill  and 
judgment  the  position  and  celebrity  of  the  firm  were  princi- 
pally  due,  died.  In  1857  some  reverses  occurrred,  and  Demi 
Barclay  Chapmariy  one  of  the  then  partners  of  the  concern,  re- 
tired from  the  firm.  At  this  time  the  business  and  the  partners 
stood  in  this  position : —  The  London  bill-broldng  house  was, 
and  always  had  been,  intimately  connected  with  the  Norwich 
banking  firm  of  the  same  name.  The  London  firm  consisted 
of  four  partners ;  it  took  three-fourths  of  the  profits  made  by 
the  London  firm,  and  it  paid  one-fourth  of  them  to  the  Norwich 
Bank.  The  London  firm  took  no  part  of  the  profits  of  the  Nor- 
wick  Bank.  Two  persons,  and  two  only  —  Samvd  Oumey  the 
younger,  and  Henry  Edmvnd  Owmey  —  were  partners  in  botli 
firms.  The  remaining  partners  in  the  London  firm  were  David 
Ward  Chapman  and  Boberi  Birkheck.  The  Norwich  firm  con- 
sisted of  seven  partners,^  namely,  Daniel  Oumey y  John  Henry 
Oumey y  Francis  Hay  Oumey ^  Hemy  Birkbeck  and  William  Birkn 
becky  added  to  the  two  members  of  the  London  firm  already  men- 
tioned. 

Subsequently  to  this  period,  namely,  the  year  1856,  the  affiurs 
of  the  Londxm  firm  appear  to  have  been  carried  on  in  a  very  dif- 
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ferent  manner  from  what  they  had  been  daring  the  time  of 
Samuel  Ghimey  the  elder.  Money  was  advanced  on  insufficient 
security,  and  to  assist  in  hazardous  speculations.  In  1861,  Joka 
Henry  Grumey^  who  was  one  of  the  partners  in  the  Norwich  firm, 
and  not  otherwise  than  as  such  interested  in  the  London  firm, 
came  to  *L<yndon  and  attended  especially  to  the  business  [103 
of  the  London  firm,  which  seems  to  have  been  carried  on  almost 
exclusively  under  his  direction.  The  business,  however,  did 
not  improve ;  the  losses  continued,  the  imprudent  speculations 
did  not  cease ;  and  the  consequence  of  all  this  was,  that  in  the 
early  part  of  the  year  1865  it  became  obvious  to  the  partners 
that  they  could  not  go  on  as  they  had  done,  and  that  some  very 
considerable  change  must  occur,  or  that  both  the  firms  would 
be  compelled  to  be  wound  up.  Accordingly,  in  the  month  of 
April  or  May,  1865,  Mr.  John  Henry  Owmeyy  Mr.  H  E.  Ovmeyy 
and  Mr.  Jones^  the  solicitor  of  the  firm,  met  together,  and  pro- 
posed the  formation  of  a  company,  and  the  consequent  accession 
of  new  funds,  for  the  purpose  of  reinstating  the  firms. 

At  this  time  it  is,  iit  my  opinion,  judging  Jfrom  the  evidence 
before  me,  clear,  that  if  the  firm  had  attempted  to  go  on  with- 
out assistance  they  must  have  speedily  stopped,  and  that  if  they 
had  stopped  they  would  have  paid  but  a  very  small  dividend. 
I  say  this,  judging  from  the  experience  (which  is  large)  which 
the  Court  has  in  such  matters,  and.  still  more  so  from  the 
evidence  of  the  results  appearing  in  this  cause. 

In  giving  the  account  of  the  state  of  this  concern  which  I  do 
here,  I  shall  not  refer  in  detail  to  those  parts  of  the  evidence 
which  appear  to  me  to  establish  the  fiacts  on  which  I  rely,  but 
I  shall  merely  state  the  results  which  appear  to  me  to  flow  ne- 
cessarily from  the  evidence  laid  before  me.  The  Norwich  firm, 
it  is  true,  was  not  implicated  in  the  speculations  assisted  and 
fostered  by  the  London  firm ;  but  the  two  firms  were  intimately 
connected  together,  both  because  the  Norwich  Bank  was  a  sharer 
in  the  profits  of  the  Ijondon  firm,  and  because  two  of  its  part- 
ners were  partners  in  both  firms ;  and  I  think  it  clear  that  no 
stoppage  of  the  London  house  could  have  failed  to  bring  with 
it  the  downfall  of  the  Norwich  house.  The  state  of  the  concern, 
as  it  appears  in  this  cause,  was  most  alarming.  As  I  judge 
from  the  evidence,  the  result  was  that  the  liabilities  of  the  Lon- 
don  firm,  totally  independent  of  its  ordinary  and  regular  busi- 
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nees,  which  it  has  been  pleased  ia  this  case  to  call  its  legitimate 
business^  were  in  round  numbers  four  millions  sterling.  Its  as- 
sets to  meet  these  liabilities  were  one  million.  The  balance  of 
104]  ^^^^  would  be  three  naillions — ^the  exact  figures,  I  ^think, 
were  ^£8,117,000 — and  the  estimated  produce  of  the  whole  .of 
the  assets  was  £1,080,000.  The  firm  might  be  called  upon  at 
any  time  to  meet  the  liabilities ;  the  assets  could  not  be  realized 
without  the  lapse  of  much  time  and  the  bestowal  of  much  care, 
and  the  only  fund  to  meet  the  ezcess  was  to  be  found  in  the 
private  resources  of  the  partners.  Nevertheless,  the  members 
of  the  firm  did  not  consider,  as  they  now  say  and  contend,  that 
this  was  a  state  of  insolvency.  They  endeavor  to  make  out 
their  case  in  this  manner ;  of  course  the  private  fortunes  of  the 
partners  were  assets  to  pay  the  debts  of  the  firm,  and  these 
might  fairly  be  estimated  at  £1,257,000.  The  amount  to  be  ob- 
tained from  the  Norwich  firm  was  set  down  at  £767,000 ;  and 
the  goodwill  of  the  Norwich  firm  was  put  at  £800,000,  making 
together  £1,067,000;  and  with  the  private  estates  of  the  part- 
ners this  wdhld  amount  to  £2,820,000,  in  addition  to  which  they 
added  the  goodwill  of  the  LoTidon  firm  at  half  a  million.  But 
even  with  every  mode  of  putting  down  the  assets  in  the -most 
favorable  manner  to  them,  I  cannot  make  out  that  a  smaller 
deficit  than  £500,000  would  have  occurred  if  everything  could 
have  been  realized  at  once  and  as  &vorably  as  they  expected ; 
for  it  must  be  borne  in  mind  that  in  the  case  of  a  stoppage  the 
goodwill  of  a  firm  vanishes,  and  also  that  the  compulsory  real- 
ization of  assets,  as  we  learn  by  daily  experience,  takes  a  heavy 
percentage  away  from  their  value. 

In  this  state  of  things  I  have  carefully  considered  the  matter, 
and  I  have  canvassed  the  evidence  and  the  figures  which  are 
not  in  dispute  in  every  way  I  can ;  and  regarding  it  most  fa- 
vorably for  the  partners,  I  think  it  clear  that  in  April  and  May, 
1865,  the  old  firm  was  hopelessly  insolvent,  and  that  this  cir- 
cumstance was  known  to  all  the  members  of  both  firms.  I  also 
am  of  opinion  that  the  project  of  forming  a  joint-stock  com- 
pany to  carry  on  the  business  of  the  London  firm  was  for  the 
purpose  of  maintaining,  or  what  is  vulgarly  called  "  bolstering 
up,"  that  firm.  Thereupon,  with  this  view,  they  applied  to  and 
obtained  the  consent  of  four  gentlemen  of  great  means  and  high 
reputation  in  the  city  of  London  to  concur  with  them  in  forming 


VoL  Xm.]  BQUITT  CASES.  598 

MJL  Peek  ▼.  qpiney.  1871 

the  joint-Btock  company  of  Overend^  Oumey,  ^  Go.  These 
gentl^nen  were  the  Defendants  Henry  Fard  Barclay,  Harry 
Oeorgt  Ghrdcn,  William  Benme,  and  a  gentleman,  who  has  died 
pending  this  suit,  named  Thomas  Augustus  Qibb,  and  '''whose 
executors  are  now  defendants  to  this  bill.  Better  asso-'[105 
ciates  could  not  possibly  have  been  obtained.  They  were  all 
gentlemen  of  great  commercial  experience  and  high  reputation 
in  the  city  of  London  for  practical,  businesslike  habits,  and  were 
also  all  wealthy  men.  To  these  gentlemen  the  partners  in 
Over  end,  Gwmey,  ^  Cb.,  frankly  and  openly  explained  their  con- 
dition, the  state  of  their  firm,  and  laid  open  to  them  all  their 
accounts ;  and,  with  this  knowledge  before  them,  they  all  con- 
sented to  join  in  forming  the  new  company  of  Overend,  Owmey, 
^  do.  They  were  well  aware,  as  they  must  have  been,  that  in 
the  state  of  the  commercial  world  at  that  time  the  shares  in  the 
new  company  would  be  eagerly  sought  for,  and  that  no  diffi- 
culty would  be  found  in  filling  the  list  of  shareholders.  Ac- 
cordingly, on  the  12th  of  July,  1865,  they  issued  a  prospectus 
for  the  formation  of  a  limited  jointnatock  company  for  the  pur- 
chase of  the  business  of  the  old  firm  at  the  price  of  J&500,000, 
of  which  one-h^lf  was  to  be.  paid  in  money  and  the  other  half 
in  shares,  on  which  £15  per  share  was  to  be  credited  as  paid 
up.  The  capital  of  the  company  was  to  consist  of  100,000 
shares  of  £50  each,  on  which  £15  per  share  was  intended  to  be 
called  up.  With  a  million  and  a  half  sterling  to  be  thus  ob- 
tained, "fliey  did  not  doubt  the  power  of  the  company  to  tide 
over  the  then  existing  difficulties  of  the  old  firm,  and  to  lay  the 
foundation  of  a  new  and  thriving  concern,  carrying  on  and 
confining  its  business  to  what  was  called  the  legitimate  busi- 
ness of  the  old  house  of  Overend,  Ghimey  ^  Co.  Now,  in  doing 
this,  I  am  convinced  that  they  all  acted  bond  fide,  with  their  eyes 
open.  It  was  done  to  protect  and  preserve  that  most  valuable 
asset,  the  reputation  and  goodwill  of  the  old  business,  the 
value  of  which  they  estimated,  and  perhaps  justly,  at  £500,000, 
but  which  goodwill  would  become  zero  if  the  old  firm  were 
stopped. 

Nothing,  I  think,  shows  more  clearly  what  was  passing  in  the 
minds  of  all  the  directors  than  the  following  passage  in  the 
answer  of  Henry  F&rd  Barclay :  "  Prom  my  connection  with  the 
families  of  the  Oumeys  and  Birhbecks,  I  knew  that  the  business 
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carried  on  by  them  under  the  style  of  Overendy  Qumey^  ^  Co., 
had  for  many  years  been  extremely  lacratiye  and  profitable, 
that  the  said  firm  were  in  first-rate  credit,  and  that  the  various 
members  of  the  said  firm  were  possessed  of  great  wealth ;  and 
106]  until  the  month  of  May,  *1865, 1  had  no  reason  to  believe, 
and  did  not  believe,  that  the  business  carried  on  by  the  said  firm 
had  been  otherwise  than  uniformly  profitable.     Some  time  to- 
wards the  end  of  that  month,  my  wife's  sister,  Elizabeth  de  Bunsen^ 
who  was  then  staying  at  my  house,  spoke  to  me  concerning 
the  affairs  of  the  said  firm.    She  then  informed  me  that  it  was 
considered  advisable,  owing  to  heavy  losses  which  had  been 
sustained  by  the  said  firm,  to  take  steps  for  the  introduction  of 
fresh  capital  into  the  said  business.    This  was  the  first  intima- 
tion to  me  that  the  said  firm  had  not  been  always  most  pro- 
sperous and  successful.    The  said  Elizabeth  de  Bunsen  asked  me 
to  see  her  brother,  the  Defendant  Henry  Edmimd  Qumey^  and 
to  endeavor  to  settle  with  him  some  plan  by  which  the  private 
funds  of  some  of  the  members  of  the  family  might  be  applied 
in  the  purchase  of  the  business  or  the  reconstruction  of  the 
said  firm.    She  also  then  stated  to  me  that  she  believed  that 
several  members  of  the  femily  not  then  actually  connected  with 
the  said  firm  would  be  ready  and  willing  to  join  in  any  suitable 
plan  which  might  be  devised,  and  to  contribute  funds  for  the 
purpose  of  carrying  such  plan  into  effect.    Accordingly,  I 
shortly  afterwards  had  an  interview  with  the  Defendant  Hatty 
Edmund  Oumey^  at  the  Fenchurch  Street  railway  station,  when 
we  discussed  the  matter  shortly,  and  I  perfectly  recollect  that 
he  then  incidentally  stated  to  me  that  the  said  firm  could  pay 
all  claims,  and  were  in  fact  perfectly  solvent    A  few  days 
afterwards  I  had  another  very  brief  interview  with  the  De- 
fendant Henry  Edmvnd  Gumeyy  in  Lombard  Sireetj  when  he  in- 
formed me  that  there  was  an  amount  of  £4,000,000  locked  up  in 
securities,  which  were  not  immediately  convertible,  and  he  also 
stated  that  there  was  capital  of  about  £1,000,000  standing  to  the 
credit  of  the  partners.    I  gathered  from  the  conversation  of  the 
Defendant  Henry  Edmund  Qumey  that  he  considered  that  if 
£500,000,  or  thereabouts,  of  additional  capital  could  be  contri- 
buted by  various  members  of  the  family  not  connected  with  the  • 
said  firm,  such  a  sum  would  be  sufficient  for  the  requirements 
of  the  said  firm,  and  that  the  business  and  profits  of  the  said 
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firm  were  large  enough  to  employ  such  additional  capital 
most  profitably.  I  thought  that  I  and  some  others  connected 
with  the  Gumeys  could  contribute  from  £400,000  to  £500,000 ; 
bat,  having  regard  to  the  magnitude  of  the  business,  and  es- 
pecially of  *the  amount  of  the  deposits,  which  I  was  in-  [107 
formed  then  amounted  to  no  less  than  £14,000,000, 1  did  not 
agree  with  the  view  expressed  by  the  Defendant  Henry  Edmund 
Gwmey  that  such  a  sum  would  prove  sufilcient.  At  the  Defend- 
ant Henry  Edmund  Qwmey^s  request,  on  leaving  him,  I  called 
on  and  had  an  interview  with  the  Defendant  WWiam  Rennie^  and 
very  shortly  discussed  the  same  matter  with  him.  To  the  best 
of  my  recollection  he  agreed  with  me,  that  from  the  enormous 
business  in  which  the  said  firm  were  engaged,  and  the  immense 
sums  with  which  they  were  in  the  habit  of  dealing,  the  whole 
matter  "was  too  large  to  be  undertaken  by  any  private  means, 
which  we  could  command." 

I  select  this  passage,  not  that  it  is  evidence  against  the  other 
Defendants,  but  because  it  appears  to  me  to  express  very  clearly 
what  the  rest  of  the  evidence  establishes  to  have  been  present 
in  the  minds  of  all  the  Defendants,  namely,' that  the  leading  ob- 
ject of  the  formation  of  the  new  company  was  to  prop  up  th5 
old  firm,  and,  to  use  the  words  I  have  read,  that  the  matter 
(that  is,  the  support  of  the  existing  concern)  was  too  large  to  be 
undertaken  by  any  private  means  which  they  (that  is  the  part- 
ners), or  their  fiimilies  could  command.  It  was  to  supply  this 
deficiency,  which  the  partners  and  their  families  could  not 
command  money  enough  to  meet,  and  in  the  expectation  that 
the  million  to  be  obtained  from  the  new  joint-stock  company 
would  be  sufficient  to  restore  and  retrieve  the  firm,  that  the 
Bcheme  was  entertained  and  the  company  established.  This 
fact,  the  real  object  of  the  formation  of  the  company,  was 
wholly  concealed  from  the  public ;  but  the  fact  was  perfectly 
well  known  to  all  the  persons  who  joined  to  form  the  company, 
and  this  is  admitted  by  them  all. 

Then  comes  this  question  :  was  it  honestly  concealed  from 
the  public  ?  By  the  word  "  honestly  "  I  mean  this  :  were  the 
directors,  in  forming  this  company,  aware  that  it  was  essential 
for  the  accomplishment  of  their  object,  that  is,  the  formation  of , 
this  joint-stock  company,  that  the  state  of  the  old  firm  should 
not  be  divulged  ?    In  other  words,  was  it  essential  that  the  fact. 
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to  put  it  no  higher  than  Mr.  Henry  Ford  Barclay  puts  it,  that  if 
the  firm  had  been  then  wound  up  it  would  have  required  all 
the  private  estates  of  the  partners  to  enable  them  to  meet  their 
liabilities — was  it  essential  that  this  circumstance  should  not  be 
108]  divulged,  and  did  *tiiey  conceal  it  accordingly?  It  is 
necessary,  therefore,  in  the  first  place,  in  order  to  arrive  at  a 
correct  answer  to  this  question,  to  examine  minutely  in  what 
respect  this  fact  was  material ;  and  I  think  that  the  word  ^^  ma- 
terial "  here  means,  whether  the  publication  of  this  fact  would- 

'  have  prevented  the  formation  of  the  company.  Then  it  must 
be  ascertained  whether  the  directors  were  cognizant  that  this 
would  have  been  the  result  of  publishing  this  fitct.  As  to  the 
first,  I  am  of  opinion  that  the  fact  was  most  material ;  and  the 
evidence  in  this  case,  in  my  opinion,  proves  it,  if  there  could 
indeed,  have  been  any  doubt  upon  the  matter,  or  the  n^essily 
of  any  evidence  to  prove  it.  What  first  begap  to  shake  the  sta- 
bility of  the  concern  ?  The  evidence  shows  that  it  was  a  report, 
too  well  founded,  that  the  partners  were  selling  their  private 
estates  in  order  to  meet  the  liabilities  of  the  old  firm.    But  even 

,  this  is  not  required.  It  is  only  necessary  to  open  our  eyes  and 
examine  what  occurs  daily  among  the  merchants  and  men  of 
business  in  the  city  of  Loindon  to  see  that  ths  slightest  inkling 
of  a  doubt  as  to  the  stability  of  the  old  firm  would  instantly 
have  occasioned  a  most  searching  investigation  by  the  most 
able  and  competent  persons  into,  and  a  complete  disclosure  of 
the  state  of  the  old  firm.  I  do  not  entertain  the  slightest  doubt 
that  if  it  had  become  generally  known,  when  the  prospectus 
was  issued,  that  the  liabilities  of  the  old  firm  exceeded 
£8,000,000,  and  that  to  meet  this  amount  of  liabilities  the  firm 
had  no  assets  that  were  not  already  engaged  to  meet  the  cur- 
rent liabilities  —  that  they  had  in  fact  nothing  with  which  to 
meet  it  but  the  private  fortunes  of  the  old  partners  and  the 
goodwill  of  the  business  —  if  this  had  been  Imown,  I  say,  I  do 
not  doubt  that  few,  if  any,  shares  would  have  been  taken  in  the 
new  company;  and  in  so  stating  the  case  I  am,  in  my  opin- 
ion, considerably  understating  the  position  in  which  the  busi- 
ness stood,  and  I  am  wholly  omitting  a  most  material  element 
in  all  such  cases,  namely  the  impossibility  of  rapidly  realizing 
securities,  and  the  equal  impossibility  of  preventing  creditors 
fipom  rapidly  enforcing  their  claims.    What  I  have  now  stated 
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is,  in  my  (pinion,  shown  by  the  whole  conrse  of  those  events 
which  have  accompanied  the  formation  of  this  disastrous  com- 
pany.  The  facts  of  this  case  prove  how  material  the  formation 
of  ihe  company  waa  for  the  maintenance  of  the  old  firm ;  for 
not  only  could  not  the  old  firm  have  gone  on  without  assist- 
ance, *but  even  the  million  subscribed  by  the  public  was  [109 
not  sufficient  to  enable  them  to  do  so,  Ihough  confined  to  the 
legitimate  business,  as  it  is  called.  The  concern  was  dragged 
down  by  the  dead  weight  of  the  liabilities  of  the  old  firm,  for 
which  the  new  company  was  not  liable.  I  am  of  opinion, 
therefore,  that  this  fact,  namely^  the  state  of  the  old  firm,  was  a 
most  material  fact. 

The  second  question  is  this :  Did  the  directors  know  this  ?    I 
do  not  entertain  the  slightest  doubt  that  they  all  perfectly  well 
knew  it,  and  knew  well,  that  if  the  company  was  to  be  formed 
at  all  this  fact  must  not  be  told.    It  is  to  be  remembered  that 
these  were  all  gentlemen  well  versed  in  commercial  concerns, 
and  perfectly  cognizant  of  all  the  phases  which  they  take,  and 
upon  what  slight  matters  the  credit  of  a  business  may  depend, 
and  how  slight  a  matter  will  shake  it  and  test  its  stabUity  to  the 
utmost    I  believe  that  they  would  not  have  hesitated  in  express- ' 
ing  an  affirmative  opinion  as  to  the  materiality  of  the  knowledge 
of  this  fact  in  any  similar  case  in  which  they  were  not  person- 
ally concerned.    But  then  arises  the  observation  so  strongly  put 
forward  on  their  behalf —  If  they  thought  so,  why  did  they  em- 
bark in  the  concern?    Why  did  they  advance  large  sums  of 
money  in  a  concern  which,  as  the  event  shows,  was  sure  to  come 
to  ruin,  and  to  involve  them  in  a  great  pecuniary  loss ;  and 
why  did  they  stick  to  the  concern  to  the  last  ?    The  answer  is, 
that  they  were  embarking  personally  in  a- great  speculation 
which  they  believed  would  turn  out  well,  and  which,  if  it  did, 
would  produce  a  large  amount  of  profit  to  them ;  that  it  was  a 
question  of  probabilities,  and  that  they  had   calculated  the 
chances  with  preat  care,  and  had  convinced  themselves  that 
they  should  win.    But,  as  in  many  other  cases  of  similar  specu- 
lation, they  miscalculated  the  chances;  they  did  not  take  into 
account  the  events  which  might  and  which  did  arise.    They  did 
not  foresee,  they  did  not  allow  for,  the  crisis  and  the  general 
panic  which  were  about  to  arise.    They  knew,  as  Mr.  Henry 
Ford  Barclay  says  in  ti^e  passage  which  I  have  read,  that  the 
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firm  could  not  go  on  with  the  means  of  the  existing  partners ; 
but  they  honestly,  that  is  they  truly  and  firmly  believed,  that 
with  one  million,  or  one  million  and  a  half,  to  be  levied  from 
the  public,  they  would  be  able  wholly  to  reinstate  the  aflBurs  of 
the  concern,  and  that,  when  once  the  difficulty  was  tided  over, 
110]  the  great  and  '''lucrative  business,  what  is  called  the  legi-* 
mate  business,  of  Overendy  Oumei/y  ^  Oo.y  would  produce  great 
profits  to  all  the  members  of  the  company. 
But  then  comes  this  question :  Were  they  justified  in  induo^ 
^  ing  the  public  to  join  with  them  in  a  speculation  which  they 
honestly  believed  would  turn  out  successful,  without  giving  the 
public  all  the  information  they  themselves  possessed  about  the 
matter  ?  This  raises  the  great  and  important  question,  which 
arises  in  a  Court  of  Equity,  but  which  did  not,*  and  could  not, 
arise  in  a  Criminal  Court,  namely :  Does  this  honest  and  sin-^ 
cere  belief  in  the  probable  success  of  a  company  exonerate  the 
directors  who  form  it  from  the  consequences  of  the  concealment 
of  an  important  fact  on  which  it  is  highly  probable  that  the  suo^ 
cess  of  the  scheme  may  depend  ?  Does  it  justify  such  directora 
in  retaining  in  their  own  breasts  all  knowledge  of  this  fact  ?  It 
does  exonerate  them  from  any  liability  in  a  Criminal  Court; 
does  it  do  so  in  a  Court  of  Equity  ?  I  think  not  Does  the 
innocent  concealment  of  a  most  material  ta^t  by  a  man  who  by 
so  doing  has  induced  another  to  embark  in  a  concern  which  is 
equally  injurious  to  both,  and  which  the  other  man  would  not 
have  embarked  in  if  he  had  known  the  whole  truth,  exonerate 
the  man  who  has  concealed  it?  It  is  proper,  however,  that  I 
should  guard  against  a  misconstruction,  or  rather  misconception^ 
of  my  meaning  in  using  the  word  "  innocent."  I  mean  merely 
that  the  concealment,  however  culpable,  does  not  amount  to  a 
crime.  There  is,  as  I  shall  presently  have  occasion  to  observe^ 
every  species  of  gradation  of  culpability  in  these  matters.  In 
the  case  of  a  concealment  of  a  most  material  &ct,  does  the  be- 
lief of  the  concealer  that  such  concealment  vhH  be  beneficial 
to  himself  and  to  the  man  whom  he  induced  thereby  to  join 
with  him  in  the  speculation,  exonerate  him  from  the  conse^ 
quences  ?    I  think  not. 

It  is  to  be  observed  also,  in  my  judgment,  that  the  fact  con^ 
<!ealed  was  of  such  moment  that  upon  its  being  known  or  not 
depended  the  whole  scheme ;  that  the  formation  of  the  com- 
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pany  was  impossible  if  it  had  been  known.  It  appears  to  me, 
nor  do  I  entertain  any  doubt  on  the  matter,  that  when  the  di- 
rectors met  together  they  assumed,  as  a  matter  of  course,  that 
the  then  state  of  the  firm  was  not  to  be  divulged;  not  that  any 
one  proposed  its  concealment,  and  that  another  assented  to  any 
such  proposition,  but  that  it  *wa8  treated  by  common  con-  [HI 
sent  as  a  matter  of  course.  Kit  had  been  suggested  it  would 
have  been  stopped  at  once,  as,  if  done,  fatal  to  the  whole  scheme* 
They  considered  that  the  public  must  judge  for  themselves  in 
these  matters,  and  that,  if  not  required,  it  was  not  for  them  to 
volunteer  information.  They  might  have  said,  the  formation 
of  such  companies  is  common  but  such  investigation  is  rarely 
required,  and  here  certainly  it  was  never  even  asked  for.  It  is 
very  possible  that  in  ordinary  cases  this  may  be  true ;  but  in  a 
vast  concern,  known  to  be  carrying  on  a  large  and  lucrative 
business,  and  where  the  partners  were  all  men  of  large  property, 
the  insolvency  of  such  a  firm,  coupled  with  the  doubt  whether, 
even  with  the  assistance  of  the  whole  of  the  private  fortunes  of 
all  the  partners,  the  liabilities  could  be  met,  and  the  certainty 
that  they  could  not  if  rapidly  enforced  —  in  such  a  case  the  in- 
solvency of  the  firm  about  to  be  converted  into  a  joint  stock 
company  ceased  to  be  an  ordinary  circumstance. 

I  am  of  opinion,  therefore,  that,  even  if,  so  &r  as  the  extent 
of  the  business  of  the  old  firm  was  concerned,  such  an  excuse  or 
defence  could  be  correct,  and  conceding  that,  if  there  had  been 
no  exceptional  matters  in  the  case  of  the  liabilities  and  the 
assets  belonging  to  it,  the  concealment  of  the  state  of  the  concern 
would  not  have  been  material  —  even  if  this  be  conceded,  which 
concession  I  should  not  be  disposed  to  make  without  qualifica- 
tion —  still,  in  a  case  where  the  liabilities  exceeded  the  assets 
and  the  securities  by  three  millions,  and  this  deficiency  could 
be  met  only  by  the  private  estates  of  the  partners  and  the  value 
of  the  goodwill,  that  is,  the  reputation  of  the  old  firm,  then  the 
fact  becomes  of*  far  greater  importance,  and  assumes  a  far  graver 
.aspect.  When  the  unexpected  calamity  happens,  a  director 
cannot  be  allowed  to  say,  "  I  knew  the  &ct  well,«but  I  did  not 
consider  it  of  any  moment."  The  Court  must  judge  for  itself 
whether  it  was  of  moment  or  not,  and  will  impute  to  each  direc- 
tor that  knowledge  which,  if  he  did  not  possess,  he  ought  to 
have  possessed,  and  will  visit  him  with  the  consequences  naturally 
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flowing  from  it.  This,  in  my  opinion,  is  a  ^miliar  doctrine  of 
equity.  It  would  be  easy  to  illustrate  it  by  many  instances, 
but  I  will  only  take  one.  Suppose  the  assignee  for  value  of  a 
patent  were  to  found  a  joint  stock  company  for  the  purpose  of 
112]  working  the  invention,  which  was  one  of  great  value,  ^and 
that  he  was  aware  that  the  original  inventor  and  patentee  con- 
tested the  validity  of  the  sale  to  the  person  from  whom  the 
assignee  and  founder  had  bought  it,  or  that  some  stranger  was 
contesting  the  validity  of  the  patent  itself;  but  that  having  exa- 
mined into  the  matter,  the  founder  of  the  company  had  con- 
vinced himself  that  the  sale  was  a  good  one,  and  that  neither 
the  original  patentee  nor  the  stranger  would  be  able  to  disturb 
the  sale  or  the  patent :  in  such  a  case,  would  the  founder  of  the 
company  be  justified  in  concealing  this  fact  from  the  persons 
Implying  for  shares,  and  could  he  afterwards  keep  the  allottees 
to  their  bargain  when  it  appeared  that  the  patentee  was  insti- 
tuting proceedings  to  set  the  whole  aside;  and  could  he  be 
allowed  to  say,  ^^  I  looked  into  the  matter  carefully,  and  satisfied 
myself  that  the  original  patentee  or  the  stranger  about  to  con- 
test the  validity  must  fail  ?  "  Still  less  could  he  do  so  after  the 
original  patentee  or  after  the  stranger  had  succeeded,  and  the 
subject-matter  of  the  patent  had  become  of  no  value ;  nor  would 
it  be  any  excuse  in  a  Court  of  Equity  that  the  person  so  found- 
ing the  company  honestly  believed  what  he  said,  and  had  em- 
barked all  his  own  properly  in  the  speculation. 

Here  I  cannot  but  make  one  observation  on  what  appears  to 
me  the  extremely  ill-advised  prosecution  of  the  directors  for  a 
criminal  offence  —  an  offence  of  which  I  venture  to  think  no 
rational  man  could  ever  have  found  that  they  were  guilty,  No 
doubt  they  did  not  intentionally  try  to  induce  persons  to  put 
money  into  a  concern  which  they  knew  or  believed  would  foil. 
They  firmly  believed  that  it  wpuld  all  turn  out  well  for  them- 
selves and  for  the  others ;  but  this  is  no  excuse  in  equity,  which 
requires,  to  sustain  such  transactions,  not  that  there  should  be 
merely  an  absence  of  any  intention  or  even  of  any  motive  to 
deceive,  but  that  the  truth  should  be  told,  and  that  not  partially ,' 
but  that  the  whole  truth  should  be  told.  And  the  man  who 
induces  another  to  enter  into  a  contract  without  telling  him  the 
whole  truth  relative  to  the  subject-matter  of  the  contract,  cannot 
afterwards  compel  that  person  to  perform  the  contract  entered 
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into  in  such  ignorance,  or  escape  from  the  necessity  of  making 
good  to  him  the  injury  he  has  inflicted  upon  him.  Accordingly 
I  am  of  opinion  that  the  trial  at  GhdtdhaU  before  the  Lord  Cl^ief 
Justice,  admiral)le  as  his  summing  '*'up  was  and  in  every  [113 
way  correct  as  the  verdict  of  the  jury  was,  has  nothing  whatever 
to  do  with  this  case,  and  that  if  it  were  allowed  in  any  respect 
to  influence  my  judgment  in  this  case,  it  would,  in  my  opinion, 
be  tending  to  sap  the  foundations  of  the  highest  principles  on 
which  the  doctrine  of  equity  depends,  the  doctrine  of  which  may 
be  expressed  in  the  words  under  the  sanction  of  which  witnesses 
give  evidence,  and  which  requires  the  truth,  the  whole  truth, 
and  nothing  but  the  truth  tc^be  told. 

A  more  dangerous  doctrine  could  scarcely  be  laid  down  than  , 
that,  unless  a  fraud  is  of  so  deep  a  dye  of  mortal  turpitude  that 
it  amounts  to  a  crime  and  is  punishable  in  a  Court  of  criminal 
jurisdiction,  the  Court  of  Equity  has  no  power  to  entertain  the 
consideration  of  it,  or  to  compel  the  author  of  it  to  rectify  the 
calamities  he  has  thereby  produced.  The  distinction  between 
the  case  of  equitable  and  criminal  jurisdiction  in  matters  of 
fraud  is  laid  down  in  many  cases,  but  I  think  it  is  well  put  in 
Bumes  v.  Permdl  Q).  It  is  the  suppream  veri  or  the  suggestio  falsi 
which  is  the  foundation  of  the  right  to  relief  in  equity,  and  this 
exists  whether  it  were  fraudulently  or  mistakenly  done.  It  is 
the  superadded  guilty  intention  which  gives  the  criminal  juris- 
diction, but  which  does  not  take  away  the  equitable  jurisdiction. 
A  man  may  not  have  intended  to  deceive,  and  may  haVe  be- 
lieved that  he  did  not,  when  he  was  really  suppressing  the  truth 
or  suggesting  what  was  fidse.  If  so,  he  is  not  liable  to  an  in- 
dictment in  a  criminal  Court,  but  he  is  equally  responsible  in 
equity  as  if  he  had,  while  committing  these  acts,  done  so  with 
a  view  to  injure  others  or  to  benefit  himself. 

Burrowes  v.  Lock  C)  and  many  other  cases  establish  that  dis- 
tinction. No*  doubt  the  trustees  in  that  case  could  not  have 
been  made  guilty  in  a  criminal  Court,  and  had  it  not  been  for 
the  ill-considered  prosecution  in  this  case  I  should  not  have  ex- 
pected to  have  heard  this  doctrine  questioned. 

In  stating  the  pi:oposition,I  have  said  that  the  absence  of 
any  intention  and  of  any  motive  to  deceive  would  not,  in  equityl 
support  a  contract  founded  on  the  suppression  of  a  materia, 

0)  3  H.  L.  C,  497.  O  10  Vee.,  470. 
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fact,  or  relieve  the  concealer  from  the  conseqaences  of  so  doing ; 
bat  I  am  by  no  means  of  opinion  that  the  present  case  can  be 
put.  so  high  in  favor  of  the  Defendants.  The  real  state  of  the 
114]  ^^^®  I  believe  to  be  *this :  they  wished  to^  form  this  com- 
pany ;  they  believed  sincerely  and  honestly,  after  investigation^ 
that  it  would  turn  out  profitably  for  themselves  and  the  other 
shal'eholders,  and,  come  what  might,  they  intended  to  stick  by 
the  company ;  but  they  knew  that  any  disclosure  of  the  circum- 
stances of  the  old  firm  would  render  it  impossible  to  form  the 
company,  and  accordingly  it  was  a  sine  qud  non  that  these  should 
not  be  divulged.  I  do  not  think  that  anything  turns  on  the  fact 
of  two  deeds  instead  of  one*;  the  niaterial  consideration  is,  that 
.  it  was  necessary  that  nothing  should  lead  any  one  to  ascertaia 
and  publish  the  condition  of  the  old  firm,  which,  if  done,  would 
have  rendered  the  who  le  scheme  impracticable ;  and  this  was. 
in  my  opinion,  not  only  true,  bnt  it  was  the  trath  well  knowa 
to  every  one  of  them,  and  the  concealment  runs  through  tiiie 
Whole  transaction.  It  is  true  that  Mr.  ff.  F.  Barclay  says  in 
his  answer  that  he  expected  *^  that  the  company  to  be  formed 
for  this  purpose  would  be  honestly  and  rightly  "  brought  before 
the  public  by  the  promoters,  of  whom  he  says  he  was  not  one. 
On  considering  his  answer,  however,  I  am  not  of  that  opinion. 
But  it  is  not  material ;  for  most  certainly  he  was  one  of  the  first 
directors,  s^nd  most  constant  in  his  attendance,  and  it  was  his 
duty  to  see  that  this  honest  disclosure  had  been  made,  which, 
in  my  opinion,  it  had  not.  I  have  no  doubt  they  all  thought 
alike  in  the  matter,  but  this  expectation  and  intention  so  spoken 
of  by  him  did  not  include  the  communication  of  the  state  of 
affairs  of  the  old  firm.  If  such  a  communication  had  been  made 
there  would  have  been  an  immediate  stoppage  of  both  the  old 
firms,  and  a  meeting  of  the  creditors  of  both  would  have  been 
called ;  but  the  panacea  adopted  in  ignorance  of  the  truth,  that 
a  new  joint  stock  company  should  be  established,  would  not,  as 
I  believe,  have  been  possible.  In  truth  the  case  stands  shortly 
thus :  to  disclose  the  state  of  the  firm  was  bankruptcy  to  the 
partners ;  to  conceal  it  was  the  establishment  of  a  new,  andpro- 
bably  a  thriving,  joint  stock  company.  I  find  myself  unable  to 
make  any  distinction  in  this  matter  between  Mr.  Henry  Ford 
Barclay  and  the  rest  of  the  directors.  It  is  clear  that  tiiey  all 
acted  together;  that  they  all  approved  of  the  prospectus,  if  not 
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before  it  was  iasaed,  immediately  after  it  was  issued;  and  Mr. 
Henry  Ford  Barclay^  who  had  been  previously  consulted  and 
induced  to  join,  on  his  return,  *found  no  fault  with  it,  [115 
nor  proposed  any  alteration  #  fresh  communication  to  bo 
made  to  the  public. 

The  prospectus  itself  is  a  model  for  such  a  purpose.  The  first 
sentence  I  believe  to  be  strictly  true,  when  the  directors  said 
that,  in  their  opinion,  it  would  insure  a  highly  remunerative 
return  to  the  shareholders;  but  the  shareholders  had  not  the 
means  afforded  to  them  of  forming  an  independent  jjadgment 
on  that  subject.  The  second  paragraph  it  was  not  in  the  power 
of  the  members  of  the  old  firm  to  perform.  The  state  of  the 
existing  liabilities  and  assets  of  the  old  firm  made  it  impossible 
for  their  guarantee  to  be  worth  anything,  and  this  by  reason  of 
the  insolvent  state  of  that  firm ;  but  no  allusion  is  made  to  the 
amount  of  t^e  claims  against  the  old  firm,  all  of  which  would 
have,  as  I. now  understand  it,  to  be  made  At  the  office  of  the 
new  company,  and  to  be  there  paid  out  of  the  general  assets  of 
both  the  old  firm  and  the  new  company,  subject  to  the  subse- 
quent apportionment  of  them  between  the  members  of  the  old 
firm  and  the  shareholders  of  the  new  company.  It  is  not  as  if 
the  creditors  of  the  old  firm,  or  any  selected  number  of  them 
whose  liabilities  were  not  taken  up  by  the  new  company,  would 
have  had  to  present  their  claims  at  a  different  office,  and  to  be 
paid  in  a  different  place;  but,  so  far  as  the  public  were  con- 
cerned, they  seem  to  be  treated  as  all  alike,  without  any  dis- 
tinction. Accordingly  I,  after  some  time,  became  aware  of  the 
utter  inutility  of  what  I  at  first  was  anxious  to  obtain,  namely^ 
a  correct  list  of  all  the  liabilities  repudiated  by  the  new  company^ 
I  had  at  one  time  imagined  that  a  creditor  of  the  old  firm, 
whose  liability  had  not  been  adopted  by  the  new  company, 
would,  on  presenting  his  bill  or  making  his  demand,  hayebeen 
informed  that  he  must  go  elsewhere  to  be  paid,  and  that  the 
only  persons  liable  to  pay  him  were  the  members  of  the  old  firm, 
and  not  the  assets  of  the  new  company  of  Overendy  Gumey^  ^  Oo.y 
who  repudiated  the  transaction.  This,  of  course,  as  I  saw 
clearly  upon  a  fuller  examination  of  the  matter  as  the  case  pro- 
ceeded, was  impossible.  The  new  company  were  obliged  to  pay 
all  the  debts,  whether  of  the  old  firm  or  the  new  company, 
whether  adopted  by  them  or  not;  and  had  they  not  done  8o, 
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an  immediate  bankruptcy  of  the  old  firm  and  an  ovorpowering 
run  on  the  new  company  would  forthwith  have  taken  place. 
All  that  the  new  company  of  Overendy  Gvmeyj  ^  Co.,  could 
116]  do  was  to  require  *th#  members  of  the  old  firm  to 
supply  them  with  money  to  meet  these  claims.  The  result 
was  that  which  might  naturally  have  been  expected;  they 
sold  their  estates  to  supply  the  necessary  funds,  and  even  by 
so  doing  the  members  of  the  old  firm  were  not  able  to  supply 
the  new  company  with  money  sufiicient  to  meet  the  de- 
mands made  upon  them,  and  repay  the  advances  made  by 
the  new  company  for  liquidating  these  claims.  In  the  mean- 
time the  sale  of  the  private  estates  and  the  realization  oi 
the  private  property  of  the  old  partners  startled  and  alarmed 
the  public,  the  shares  began  to  fall,  the  claims  began  to  multiply, 
and  the  assets  &iled.  The  JBank  of  Englamd  was  applied  to  for 
assistance,  and  very  wisely  refused  to  make  any  advances ;  and 
the  company  stopped  payment,  and  has  had  to  be  wound  up  in 
chancery. 

After  the  occurrence  of  these  events  it  seems  quite  simple 
that  all  this  should  have  happened ;  and  it  seems  quite  strange 
that  it  should  not  have  been  foreseen  by  the  gentlemen  who 
joined  or  who  established  the  concern  as  directors;  but  in  truth 
they  were  all  carried  away  by  their  sanguine  expectations  of 
the  profits  to  be  ultimately  realized,  and  thereby  involved  them-- 
selves,  and  many  others  who  were  ignorant  of  the  previous  state 
of  the  concern,  in  great  and  heavy  losses.  But  this  mistake  on 
the  part  of  the  directors  does  not,  in  my  opinion,  exonerate 
them  from  the  consequences  of  their  having  fidled  to  divulge 
the  important  fact  on  which  the  whole  scheme  turned;  and  the 
result  is  that,  in  my  opinion,  if  in  this  case  any  one  of  the  share- 
holders in  Overendj  Gumey^  ^  Co.,  had,  shortly  after  the'  shares 
had  been  allotted  to  him,  discovered,  either  by  inspection  of  the 
books  or  otherwise,  the  facts  appearing  in  the  papers  before 
me,  and  had  stated  them  in  a  bill,  and  had  required  his  shares 
to  be  cancelled  and  his  money  to  be  returned,  this  Court  would 
not  have  hesitated  to  give  him  the  relief  he  asked  for,  or,  if  that 
was  impossible,  would  have  made  the  directors  personally  lia- 
ble to  make  good  to  him  the  losses  he  had  sustained. 

There  is,  however,  one  view  of  this  case,  that  was  presented 
to  me  by  Mr,  Roxburgh^  to  which,  though  it  does  uot,  in  my 
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opinion,  alter  the  view  I  have  taken  of  the  case,  it  is  necessary 
to  refer.  It  is  suggested  that  the  public  were  not  asked  to  be- 
come shareholders  in  a  company  formed  to  carry  on  the  busi- 
ness of  Overend,  *Gwmey  ^  Oo.y  which  had  been  bought  [117 
by  the  directors,  but  that  they  were  invited  to  confide  to  the  di- 
rectors to  ipake  that  purchase,  and  to  complete  the  whole 
arrangement  for  that  purpose,  and  that  the  whole  management 
of  it  was  confided  to  them,  and  that  the  shareholders  cannot 
now  complain,  the  more  so  as  the  directors,  having  been  them- 
selves  deceived,  cannot  be  supposed  to  have  intended  to  de- 
ceive the  public.  But  in  truth,  if  this  were  so,  it  would  leave 
the  matter  exactly  in  the  same  position,  because  it  was  equally 
the  duty  of  the  directors  to  inform  the  persons  whom  they  asked 
to  authorize  them  to  buy  the  business  at  half  a  million  what 
they  had  ascertained  to  be  the  state  <jf  the  concern  before  they 
reposed  that  trust  in  them.  But  in  truth  this  company  does 
not  in  the  least  differ  fi*om  the  multitude  of  other  companies 
which  have  been  founded  on  the  purchase  of  private  businesses, 
and  which  are  all  subject  to  the  same  rules  and  governed  by 
the  same  equities.  I  retain  therefore  my  opinion,  that  a  share- 
holder who  came  in  sufficient  time  would  have  been  enabled  to 
get  rid  of  his  contract  to  take  shares,  or  obtain  indemnity  from 
the  directors. 

This,  however,  does  not  dispose  of  the  present  case.  There 
are  two  other  considerations  which  must  be  carefully  borne  in 
mind  and  examined  in  this  case.  The  Plaintiff  was  not  an  al- 
lottee of  these  shares.  Does  the  case  of  deception  apply  to  the 
case  of  a  transferee,  as  well  as  to  the  case  of  an  allottee  ?  And 
still  more  (which  applies  to  both  cases  in  a  greater  or  less  de- 
gree), does  the  Plaintiff  come  in  sufficient  time  and  with  suffi- 
cient diligence  to  induce  this  Court  to  interfere  in  his  favor  ? 

As  regards  these  two  latter  considerations,  the  facts  appear  to 
me  to  press  strongly  against  the  Plaintiffl  In  considering  them 
I  am,  of  course,  assuming  that  if  the  matter  had  been  brought 
immediately  to  the  cognizance  of  the  Court  the  ftUottees  could 
have  renounced  their  shares  and  could  have  required  to  be  re- 
paid their  advances,  or  could  have  obtained  indemnity.  But  a 
question  of  considerable  importance  and  of  a  distinct  character 
arises  as  regards  the  transfer  of  a  share,  namely,  whether  the 
misconduct  of  the  directors  is  a  vice  that  taints  the  share  itself, 
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into  whosesoeyer  hands  it  passes,  or  whether  the  share  itself  is 
purified  by  the  conduct  of  the  allottee  or  any  sabseqaent  holder 
118]  of  the  share.  I  will  endeavor  *to  illustrate  my  meaning 
by  an  example.  Directors  are  guilty  of  improper  concealment 
and  of  unfounded  representation ;  an  allottee  who  takes  a  share 
discovers  their  misconduct,  and  calls  on  the  directors  to  cancel 
his  share ;  they  consent,  but  point  out  to  him  that  the  other 
advantages  of  the  scheme  are  so  great  that  it  will  still  in  all 
probability  succeed  —  a  circumstance  which  might  possibly  have 
occurred  in  the  present  case.  The  allottee,  after  fully  consider- 
ing the  matter,  resolves  to  keep  the  share,  notwithstanding  the 
misconduct  of  the  directors,  and  afterwards  he  sells  his  share 
to  A.  Can  A,  proceed  against  the  directors,  or  is  his  remedy 
limited  to  an  action  against  the  original  allottee  ?  Of  course 
the  same  point  would  aris^  in  the  case  of  laches  or  of  undue  in- 
fluence. The  decided  cases  seem  to  be  at  first  sight  not  quite 
in  harmony  with  each  other  on  this  point.  The  cases  of  Blain 
V.  Agar  (*)  and  Durcmty^s  Case  (*)  seem  to  point  one  way ;  while 
Bedford  v.  Bagshaw  (■)  seem  s  to  point  in  a  different  direction.  But 
I  think  these  cases  are  reconcileable,  and  that  if  the  allottee  is 
barred  by  time  or  condonation,  the  transferee  is  bound  also  by 
the  same  bar.  If  I  intended  to  proceed  entirely  upon  this 
ground,  it  might,  I  think,  require  further  investigation ;  but  as 
the  matter  now  stands,  and  being  of  opinion  that  the  Plaintiff 
could  do  no  more  than  the  original  allottee  could  have  done,  I 
think  the  original  allottee  was  cognizant  of  the  whole  matter. 

But  besides  this  objection  to  the  Plaintiff's  demand,  I  think 
the  delay  of  the  Plaintiff  in  instituting  proceedings  in  this  case 
is  fatal  to  his  success.  It  is  necessary,  in  considering  the  ques- 
tion of  time,  to  keep  distinct  the  case  where  the  holder  of  the 
share  repudiates  his  contract,  and  applies  to  this  Court  to  annul 
it,  and  to  remove  his  name  from  the  list  of  shareholders,  and 
the  case  where,  being  unable  to  obtain  this  latter  relief,  he  ap- 
plies to  make  the  directors  answerable  for  having  induced  him 
to  take  the  shares.  Here,  whatever  may  have  been  the  mis- 
conduct of  the  directors,  the  repudiation  of  the  shares  and  the 
cancellation  of  the  contract  is  not  open  to  the  Plaintiff,  nor  in- 
deed is  it  asked  for  by  the  Plaintiff's  bill ;  for  though  the  con- 
duct of  the  directors  as  regards  the  suppression  of  truth  and  the 

0  1  Sim.,  87 ;  2  Sim.,  289.  O  26  Beav.,  2«8.  O  4  H.  &  N.,  538. 
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misstatement  of  fact  must  ^be  treated  alike  in  both  cases,  [119 
and  I  have  consequently  so  dealt  with  it  in  the  observations  I 
have  already  made,  yet  the  time  which  has  elapsed,  and  the 
order  for  the  winding-up  of  the  company,  have  entirely  shut  off 
tke  Plaintiff  from  obtaining  the  former  branch  of  relief;  it  hav- 
ing been  settled  in  this  very  case,  under  the  name  of  Oakes  v. 
Tarqujcmd  in  the  House  of  Lords,  and  also  in  Kent  v.  £Veehold 
Land  and  Briekmaking  Company  (^),  that  in  order  to  obtain  the 
first  branch  of  the  relief —  namely,  the  cancellation  of  the  shares 
and  the  return  of  the  deposit  —  the  repudiation  of  the  shares 
must  be  by  bill,  which  ijOLUst  be  filed  before  the  winding-up  of 
the  company  has  commenced,  as  was  the  case  in  Reese  Rioer 
Silver  Mining  Company  v.  Smith  (*). 

The  question  here  is,  therefore,  reduced  to  this :  whether  the 
personal  liability  of  the  directors  depends  on  the  same  or  on 
similar  principles  as  regards  the  time  when  that  relief  is  sought, 
as  it  does  when  the  cancellation  of  the  contract  is  asked;  or 
whether  there  is  any,  and  if  any  what,  lapse  of  time  which  will 
bar  the  shareholder  from  requiring  the  personal  indemnily  of 
the  directors  who  have  improperly  induced  him  to  take  the 
shares.  I  intend  by  no  means  to  lay  down  a  hard  and  fietst  line 
that  the  liquidation  of  the  company  bars  all  this  relief,  as  it 
does  the  cancellation  of  shares ;  and  it  is  also  true  that  the  usual 
rule  of  equity  is,  that  a  man  is  entitled  to  relief  as  soon  as  he 
discovers  the  fraud  practised  on  him,  and  that  he  is  not  barred 
by  time  previously  elapsed ;  but  it  is  also  true  that  this  rule 
does  not  apply  to  a  case  where  a  man  wilfully  shuts  his  eyes, 
and  refrises  to  investigate  the  matter,  which,  upon  principles 
of  ordinary  common  sense,  he  is  called  upon  to  do.  When  a 
man  takes  shares  in  a  company  he  ought  to  ascertain  at  once 
whether  the  representations  on  the  faith  of  which  he  took  his 
shares  are  correct  or  not  I  apply  the  word  "  representations  " 
in  the  largest  and  most  general  sense ;  for  where  a  man  con- 
ceals an  important  fact,  it  is  virtually  equivalent  to  a  represent- 
ation that  the  fact  concealed  does  not  exist,  and  in  all  such 
cases  the  allottee  ought,  by  investigation  of  the  books  and  in- 
quiries from  the  directors,  to  ascertain  the  real  state  of  the  case. 
If  he  postpones  doing  so  for  an  unreasonable  time  this  Court 
will  not  relieve  him.    What  is  an  unreasonable  time  must  de- 

Q)  Law  Rep.,  8  Cli.,  493.  0  Law  Rep.,  4  H.  L.,  64. 
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120]  pcnd  upon  *circumBtances ;  but  unquestioiiably  a  most 
important  circumstance  is  the  failure  of  the  company;  and  if 
he  does  not  apply  for  redress  before  that  event  it  becomes 
rigidly  incumbent  on  him  to  show  why  he  did  not  come  sooner; 
and  though  no  technical  rule,  as  in  the  case  of  the  cancellation 
of  shares,  applies  as  regards  the  liability  of  directors,  yet  mor- 
ally, and  so  far  as  equity  is  concerned,  the  same  principle  ap- 
plies to  both  cases.    I  do  not  mean  to  say  there  may  not  be 
cases  where  there  have  been  criminal  fidsification  and  conceal- 
ment in  the  strictest  sense  of  the  word,  and  devices  used  to  pre- 
vent invee(tigation,  where^e  mere  fiEdlu^e  of  the  company  would 
not  bar  the  applicant  who  sought  to  make  the  directors  liable; 
but  the  burden  of  proof  falls  on  him  to  show  that  it  is  not  the 
mere  failure  of  the  company  which  has  caused  this  proceeding. 
In  ordinary  cases  a  shareholder  must  apply  at  once  without 
watching  for  the  success  or  failure  of  the  scheme.    The  Plaint- 
iff in  this  case  did  not  apply  for  shares  to  be  allotted  to  him,  bat 
bought  shares  in  the  market,  in  October,  1865,  and  again  at  the 
beginning  of  January,  1866 ;  but  he  never  made  any  inqniiy 
into  the  matter  or  the  condition  of  the  concern  until  after  the 
fiiilure  of  the  company,  which  was  on  the  10th  of  May,  1666, 
when  the  bank  stopped.    I  consider  that  in  this  matter,  Mr. 
Peek  cannot,  as  I  have  already  stated,  be  put  in  a  more  favorable 
position  thim  if  he  had  been  an  original  allottee.    The  conse- 
quence is,  that  from  July,  1865,  when  the  original  prospectufl 
was  issued,  until  May,  1866,  no  sort  of  inquiry  was  made  by 
him,  nor  was  any  investigation  attempted ;  nor  do  I  believe  that 
any  investigation  would  have  taken  place,  or  any  inquiry  have 
been  made  down  to  the  present  time,  had  it  not  been  for  the 
feilure  of  the  company.    There  is  no  conduct  more  rigidly  re- 
probated in  equity  than  the  system  of  playing  fiist  and  loose  -- 
the  intention  of  adopting  a  company  if  successful,  and  repudi- 
ating it  if  it  fell  —  of  calling  upon  directors  for  indemnily  for 
the  suppression  of  facts  if  the  plan  be  disastrous,  and  of  condon-  ^ 
ing  it  if  the  plan  prosper.    I  am  of  opinion  that  I  should  be 
violating  this  principle  of  equity  if  I  were  to  give  relief  in  this 
case.    I  am  of  opinion  fliat  the  Plaintiff  comes  too  late  for 
equity  to  assist  him,  and  that  on  this  ground  I  must  dismiss  hifl 
biU. 
I  now  turn  to  the  case  of  Mr.  QiWs  executors.    The  obserr- 


Vol.  Xm.]  BQiriTT  CAflBS.  609 
M.R. Peek  v.Qttmey. 1871 

ations  I  have  hitherto  made  apply  to  all  the  surviving  directors. 
These  ""observatioiis  show  that  as  regards  Mr.  GiJbVs  es-  [121 
tate,  the  case,  in  my  opinion,  stands  exactly  in  the  same  position 
as  that  of  the  others.  K  an  allottee  had,  before  the  failure  of 
Overmij  Qvmey^  ^  Cb.,  or  of  their  loss  of  credit,  applied  to  this 
Court  for  relief,  either  in  the  way  of  cancellation  of  the  shares  or 
making  the  directors  liable  for  their  suppression  of  truth,  the 
estate  of  Mr.  Oibb  would  have  been  equally  liable  with  the  sur- 
viving directors,  and  the  decease  of  one  would  not  exonerate 
his  estate  from  the  liability  to  repair  the  wrong  he  had  done. 
I  shall  treat  his  estate,  therefore,  as  I  should  have  treated  him 
if  he  had  been  alive,  and  for  the  reasons  I  have  stated  I  shall 
dismiss  the  bill  as  against  his  executors  as  well  as  against  all 
the  other  defendants.  But  I  shall  dismiss  the  bill  without 
costs,  and  I  do  so  for  this  reason,  which  I  wish  fully  to  explain : 
that,  in  my  opinion,  the  directors  were  guilty  of  gross  miscon- 
duct in  concealing  the  insolvency  of  the  old  firm.  Mr.  Box- 
burghj  in  a  very  able  part  of  his  argument,  pointed  out  many 
passages  in  which  the  words  ^^  a  dishonest  and  nefEtrious  pur- 
pose,'^ or  equivalent  expressions,  were  employed  in  the  bill  as 
applicable  to  the  directors.  He  observed  justly  that  the'  Court 
treated  with  great  severity  charges  of  fraud  where  they  were 
not  proved;  Td  he  rdibrrld  to  observations  of  mine  in  former 
cases  where  I  have  repudiated  any  distinction  being  taken  be- 
tween-equitable  fraud  and  moral  fraud,  and  where  I  have  stated 
that  all  fraud  was  dishonest  and  must  be  treated  as  such.  He 
then  referred  to  the  trial  on  the  indictment,  to  show  that  they 
had  been  acquitted  of  all  criminal  fraud,  and  he  thence  inferred 
that  they  were  acquitted  of  all  moral  fraud  and  therefore  of  all 
equitable  fraud;  and  that  as  a  necessary  consequence  the  bill 
must  be  dismissed  with  costs.  This  same  line  of  argument  was 
adopted  generally  for  the  defence.  I  assent  in  a  great  measure 
to  the  argument,  which  at  the  time,  and  since,  I  thought  very 
ably  put,  and  which  I  have  endeavored  to  state  as  fairly  as  I 
can ;  but  it  appears  to  me  to  involve  this  assumption,  which  I 
think  erroneous,  viz.,  that  all  frauds  are  of  equal  moral  intensity. 
But  it  is  not  because  all  frauds  are  dishonest,  and  all  frauds  are 
treated  as  such  in  a  Court  of  Equity,  that  therefore  there  is  no 
distinction  between  one  species  of  fraud  and  another.  Some 
are  of  much  deeper  dye  than  others ;  and  it  is  not  until  the 

77 


filO  BQurnr  cases.  [u  & 

1871  Peek  y.  Ghiniey.  MJL 

122]  frauds  ^assame  such  deep  dye,  that  they  are  cognizable 
by  a  Court  of  criminal  jnrisdiction,  It  is  not  that  they  are  not 
all  highly  culpable  in  an  extended  moral  sense,  but  that  they 
are  not  all  criminal  in  the  sense  that,  under  the  statute  passed 
for  that  purpose,  they  can  be  taken  notice  of  in  a  Court  of  cri- 
minal procedure.  The  case  of  Burrawes  v*  JLock  Q)  affords  an 
illustration  of  what  I  wish  to  convey.  The  trustees  there  said 
that  there  was  no  prior  charge  on  the  fund ;  there  was  sach  a 
charge,  but  they  had  forgotten  it;  they  were  compelled  in 
equity  to  make  it  good.  It  is  obvious  that,  if  tMs  transaction 
had  occurred  yesterday,  no  criminal  indictment  could  have  been 
maintained  against  them ;  they  would  have  been  triumphant! j 
acquitted.  But  were  they  therefore  absolved  in  equity  ?  Far 
from  it  Whether  they  had  or  had  not  forgotten  the  matter 
was  a  thing  between  themselves  and  their  own  consciences ;  'no 
one  could  prove  it ;  but  they  were  bound  to  know  the  truth  and 
to  tell  it,  and  equity  treated  them  exactly  as  if  they  had  known 
it  Suppose  it  to  have  been  proved  in  that  case  that  the  tms- 
tees  did  remember  the  prior  charge  when  they  denied  its  exist- 
ence, but  that  they  did  so  in  the  belief  that  the  estate  was  soffi- 
cient  to  discharge  both,  and  that  on  a  criminal  indictment  they 
had  been  found  not  guilty,  having  in  fBLCt  no  object  to  gain  or 
advantage  to  obtain :  would  that  &ct  ifllve  paralyzed  the  arm 
of  equity,  and  would  it  have  exonerated  them  from  the  conse- 
quence of  having  innocently  said  what  was  &l8e  ?  Certainlj 
not  This  is  a  similar  case.  Here  the  directors  were  not  only 
bound  to  know  the  state  of  the  concern,  but  they  did  actaally 
know  it,  and  they  suppressed  the  fact  They  did  so  innocently 
in  this  sense,  that  they  did  not  gain,  and  did  not  seek  to  gfun, 
any  advantage  to  themselves  by  such  concealment ;  but  they 
were  nevertheless  highly  culpable  in  a  moral  point  of  view, 
although  the  act  was  not  one  cognizable  in  a  Court  of  cri- 
minal procedure,  but  was  one  which  by  the  English  law  (I  think 
properly)  is  not  treated  as  a  crime.  But  the  equitable  juriscUc- 
tion  and  the  consequences  remain  untouched,  and  I  should,  in 
my  opinion,  be  acting  improperly  if  I  were  to  give  costs  to  the 
persons  who,  in  my  judgment,  have  by  their  misconduct  occa- 
sioned the  calamities  caused  by  the  failure  of  Overendy  Owrwt/f 

Q)  10  Vee.,  470. 
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^  *  Oo.y  even  though  the  calamity  has  to  some  esOent  &Ilen  [123 
upon  themselves. 
Bill  dismissed  without  costs. 

« 
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BlOHABDSON  V.  MoBTON. 
[Law  Beports,  18  Equity  Oases,  128.] 
'       [1870  B.  178.] 

Leffaoy  to  Infant'- Charge  an  Seal  Estate  if  Peretmal  Estate  defldeat— Waste 
hy  Executor — IHme  when  Deflcteney  to  be  ascertained. 

Where  a  legacy  to  an  infant,  with  interest  for  maintenance  till  twenty -one, 
was  charged  on  testator's  real  estate,  if  the  x>ersonal  estate  should  be  inadequate, 
and  tlie  personal  estate  was  sufficient  for  all  the  purposes  of  the  will  at  the  time 
of  the  testator's  death,  but  was  subsequently  wasted  by  the  testator's  personal 
representatiYe : — 

Held,  that  the  legacy  could  not,  on  the  infant  attaining  twenty-one,  be  made 
ehaxgeable  on  the  real  estate. 

John  Morton^  by  his  will,  dated  the  27th  of  June,  1855,  be- 
queathed to  Thomas  Bichardsonj  then  an  infant,  the  sum  of  £350, 
with  interest  at  4  per  cent,  till  he  should  attain  twenty-one,  to 
be  paid  to  his  father  in  the  meantime  for  his  maintenance ;  and 
after  certain  other  legacies  the  testator  gave  his  estate  at  Bowstead 
Hill  to  his  brother  WVUam  Morton^  and  Army  his  wife,  and  the 
survivor  of  them,  for  life,  charged  and  chargeable  as  thereinafter 
mentioned,  and  subject  thereto  he  devised  the  same  to  his 
nephew  Thomas  Morion  in  fee ;  and  he  gave  to  five  other  nephews 
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jand  nieces  ^lOCT each,  to  be  pud  to  them,  without  interest,  when 
Thomas  Morton  should  come  into  possession  of  his  said  estates ; 
and  he  charged  the  same  upon  the  said  estate  accordingly,  in 
exoneration  of  his  personal  estate,  the  said  legacies  to  be  vested 
interests  in  the  said  legatees  from  tiie  date  of  his  will.  And  after 
making  certain  specific  bequests  the  testator  gave  all  the  rest 
of  his  personal  estate  to  his  said  brother,  W.  Morton^  for  his  own 
124]  ^^>  ^^^  subject  to  the  ''payment  of  his  debts  and  funeral 
and  testamentary  expenses,  and  the  aforesaid  legacies ;  and  in 
aid  thereof,  he  tiiereby  charged  and  made  chargeable  the  said 
hereditaments  at  Bowstead  HSU  with  the  payment  of  the  said 

*  residue  of  his  just  debts,  funeral  and  testionentary  expenses, 
and  the  bequests  aforesaid,  as  his  personid  estate  dionld  be 
inadequate  to  discharge;  and  he  appointed  the  said  WilJiam 
Morton  his  sole  executor.  « 

The  testator  died  in  185^  and  his  will  was  proved  by  WiUiam 
Morton. 

The  personid  estate  was  sufficient  for  the  payment  of  all  the 
legacies  with  the  duty  thereon,  including  the  duty  on  the  legacy 
to  Thomas  Richardson. 

The  following  entry  was  made  by  WtUiam  Morton  on  the  form 
supplied  by  the  Legacy  Duty  Office  : — 

"  Retained,  the  20th  of  May,  1857,  the  sum  of  £850,  being  the 
legacy  above  mentioned,  having  first  allowed  or  paid  £10  10«. 
the  duty  thereon." 

!^e  also  paid  interest  at  4  per  cent  on  the  same  legacy  to  the 
&ther  of  the  in&nt,  but  did  not  appropriate  any  particular  in- 
vestment ix)  answer  the  legacy,  but  left  the  amount  mixed  with 
his  own  property. 

There  were  also  other  sums  belonging  to  the  testator's  per- 
sonal estate  in  his  possession,  amounting  to  £1100,  retained  iu 
a  similar  way. 

William  Morton  died  in  1858,  and  appointed  James  Morkn  his 
executor  and  residuary  legatee,  leaving  assets  sufficientto  satisfy 
the  legacy  in  question. 

James  Morton  proved  the  will  of  WiUuzm  Morton,  and  paid  the 
interest  on  the  legacy  up  to  the  beginning  of  1866,  but  by  that 
time  he  had  squandered  all  the  property,  and  become  insolvent. 

In  the  meantime  Ann  Morton  had  died,  and  Thomas  Morton 


YoL  XIIL]  MQUITT  CASB8.  618 

M.R.  Bichaidson  y.  Marton.  1871 

had  entered  into  poBBesBion  of  the  real  estate  under  John  Mot^ 
ion's  will. 

In  December,  1870,  T.  Biehardaan  attained  twenty-one,  and 
shortly  afterwards  died ;  and  his  jGather  haying  taken  out  ad- 
ministration to  him,  instituted  this  suit  against  Thomas  Morton 
and  James  Morion^  claiming  payment  of  the  legacy  ont  of  the 
estate  at  JBawsiead  HUL 

♦Mr.  Fry,  Q.C.,  and  Mr.  Bury,  for  the  Plwntiff :—        [125 

The  legacy  to  the  Plaintiff  is  chargeable  on  the  real  estate  at 
Bowstead  BSIL 

In  HouKord  y.  Chaffers  Q,  where  a  testator  gaye  his  real  estate 
to  A.  and  B.  for  a  term  of  800  years,  to  secure  payment  of  so 
much  of  his  debts  and  legacies  as  his  personal  estate  should  be 
insufficient  to  pay,  and  subject  thereto  gaye  his  residuary  real 
estate  to  A.  and  C,  who  were  his  exeeutors,  and  the  testator's 
estate  at  his  death  was  sufficient  to  pay  all  his  l^acies,  but  the 
executors  left  the  legacies  unpaid  and  wasted  the  estate,  and  the 
term  was  mortgaged  bytife  suryiying  executor — it  was  held 
that  the  legacies  were  .charged  on  the  term,  and  t];iat  the  lega- 
tees were  entitled  to  priority  oyer  the  mortgagees. 

So  in  Humble  y.  HunMe  (^,  before  Lord  lacngd^jiky  real  estate 
deyised  to  trustees  for  a  term  for  the  payment  of  legades  if  the 
personal  estate  should  be  deficient,  was  held  to  be  subject  to  the 
payment  of  legacies  when  the  personal  estate  had  been  wasted 
by  the  executors,  although  at  the  time  of  the  testator's  death  it 
was  more  than  sufficient. 

It  is  true  that  in  these  cases  the  deyisees  of  the  estate  were 
the  same  persons  as  the  executors  who  wasted  the  jyarsonal  es- 
tate, but  that  cannot  affisct  the  principle  of  the  decisions,  which 
is  directly  applicable  to  the  present  case.  We  contend  that  the 
time  when  the  sufficiency  or  insufficiency  of  the  personal  estate 
is  to  be  ascertained  is  the  time  when  the  legacy  becomes  paya- 
ble, and  when,  as  here,  the  legacy  is  giyen  to  an  infant,  that 
time  must  be  when  the  infant  attains  twenty-one. 

Mr.  SouihgaUy  Q.O.,  and  Mr.  Mouncey-HeyShamj  for  the  De- 
fendants : — 

The  personal  estate  haying  been  sufficient  at  the  time  of  the 

(1)  3  Dr.  h  Sm.,  286.  (*)  3  Jur.,  696. 
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testator's  death  for  the  payment  of  the  legacy,  the  real  estate 
cannot  become  liable  under  the  conditions  in  the  will  by  the 
subsequent  default  of  the  testator^s  personal  representative. 

There  is  no  authority  directly  governing  the  present  case, 
which  is  clearly  distinguishable  from  those  relied  on  by  the 
Plaintiff's  counsel,  where  the  devisees  and  executors  were  the 
126]  sanae  persons.  *But  it  would  appear  from  several  cases 
very  similar  to  the  one  now  before  the  Court  that  the  real  es- 
tate cannot  be  made  chargeable  if  the  personal  estate  was  suffi- 
cient at  the  time  of  the  testator's  death. 

Thus,  in  an  Anonymous  Case  (^),  where  an  estate  was  limited 
to  trustees  for  payment  of  debts  and  legacies,  and  the  trustees 
raised 'the  whole  money  and  applied  it  to  their  own  use,  so  that 
the  debts  and  legacies  remained  unpaid,  it  was  resolved  that 
the  heir  was  entitled  to  the  land  discharged,  as  being  liable  for 
the  debts  and  legacies  only,  not  for  the  default  of  the  trustees. 

The  authority  of  this  case  was  recognized  in  Oxrter  v.  Bama- 
disUm  (*),  and  in  Omerod  v.  Hardman  (*). 

[The  Master  of  the  Bolls  referred  to  Lawrence  v.  BlaJce  (*).] 

In  Hepworth  v.  StU  ("),  though  it  was  not  necessary  to  decide 
the  question,  yet  the  law  was  assumed  to  be  in  accordance  with 
the  Defendant's  contention. 

In  the  present  case  the  executor,  by  the  way  in  which  he 
filled  up  the  form  for  the  legacy  duty,  acknowledged  that  lie 
retained  the  legacy,  thereby  making  himself  a  trustee  and  not 
an  executor,  and  the  testator's  estate  was  thereby  discharged. 
This  is  cleiu',  from  the  principles  laid  down  in  PhUlipo  v.  Mtat- 
rmgs  (•). 

Mr.  -FVy,  in  reply : — 

With  respect  to  the  contention  last  raised,  I  submit  that  the 
executor  was  bound  to  pay  interest  on  the  legacy  at  4  per  cent, 
out  of  the  generid  assets  of  the  testator  until  the  infant  attained 
the  age  of  twenty-one.  He  could  not,  therefore,  so  appropriate 
the  legacy  as  to  make  himself  a  trustee.     The  executor  could 

.    C)  1  Salk.,  158.  (*)  8  CI.  &  F.,  504. 

O  1  P.  Wma.,  605.  (•)  80  Beav.,  476. 

(•)  5  Ves.,  723, 786.  (•)  2  My.  &  Cr.,  800. 
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only  have  discharged  himself  by  paying  the  legacy  into  Court 
under  the  Legacy  Duty  Act,  86  Geo.  3,  c.  52,  s.  82.  Even  if  the 
legacy  had  been  appropriated,  and  from  any  cause  proved  defi- 
cient at  the  time  of  payment,  the  legatee  might  go  against  the 
real  estate ;  Qcrdcn  v.  Bawden  0 ;  May  v.  Bernieit  (®).  If  from 
any  cause  whatever  the  personal  estate  proves  insufficient  for 
the  payment  of  "^tbe  legacy,  then  when  the  infant  attains  [127 
twenty-one  he  is  entitled  to  have  his  legacy  paid  out  of  the  real 
estate. 


Nov.  10.    Lord  Romilly,  M.R.  : — 

I  have  looked  very  fully  into  the  point  raised  in  this  case,  and 
I  see  no  reason  to  hold  tiiat  the  real  estate  is  liable  to  pay  the 
legacy  in  question. 

The  condition  on  which  the  real  estate  is  charged  is  that  the 
personal  estate  should  be  insufficient  to  pay  the  legacy.  Now 
if  a  legacy  were  given  to  a  person  on  condition  that  he  should 
not  be  in  possession  of  a  certain  estate  at  the  particular  time 
of  the  testator's  death,  he  would  not  be  entitied  to  it  if  he  were 
then  in  possession,  and  it  would  be  immaterial  if  he  ceased  to 
be  in  possession  afterwards.  So  here  a  legacy  is  given  payable 
out  of  land  if  the  personal  estate  is  deficient  at  some  particular 
time,  and  if  it  is  not  deficient  at  that  time  it  is  immaterial  that 
it  becomes  deficient  afterwards.  All  I  have  to  do,  then,  is  to 
determine  the  time  at  which  the  value  of  the  personal  estate  is 
to  be  estimated.  This,  therefore,  raises  the  question  argued  by 
Mr.  Fn/y  as  to  what  was  the  time  for  payment  of  the  legacy. 

Now  the  time  at  which  a  legacy  is  payable  is  not  altered  in 
the  legal  sense  of  the  term  because  the  person  entitled  to  it  is 
an  infant.  This  was  a  vested  legacy  from  the  first,  and  the 
legatee,  though  not  entitled  to  spend  it  while  an  infant,  was  en- 
titled to  have  it  secured ;  and  steps  might  have  been  taken  for 
that  purpose.  But  it  was  not  necessary  to  do  so,  because  the 
executor  in  whose*  hands  it  was,  WiUiam  Morton,  was  a  person 
of  substance,  and  he  admitted  that  he  held  the  sum  on-  account 
of  the  infiint,  and  paid  the  interest  regularly.  He  died,  and  his 
son  came  into  possession  of  this  legacy  money  and  of  considera- 

O  6  MadcL,  343.  01  R«ss-.  870. 
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ble  property  besides.  In  a  few  years,  bowerer,  be  wasted  it  all^ 
and  was  left  penniless.  ISto  step  wbatever  was  taken  for  tbe 
purpose  of  preserving  tbe  legacy  wben  it  was  found  tbat  James 
Morton^  after  bis  &tber's  deatb,  was  beginning  to  squander  bis 
money,  thougb  tbe  present  Plaintiff  was  tbe  fiitber  of  tbe  infimt 
legatee,  and  migbt  bare  taken  measures  to  secure  it^  This 
migbt  bave  been  done,  indeed,  at  any  time  after  tbe  teata- 
128]  ^^'0  deatb,  and  I  must  bold  tbat  tbat  was  Uie  time  at 
wbicb  tbe  suficieney  or  insufficiency  of  tbe  personal  estate  was 
to  be  determined.  Tbe  estate  migbt,  no  doubt,  bave  become 
unexpectedly  greater  or  less  in  value  after  tbat  time,  but  as  tbat 
bas  not  happened,  it  is  immaterial  for  tbe  present  purpose  to 
consider  what  the  consequences  might  be.  The  condition  on 
which  the  legacy  was  to  be  payable  out  of  the  land  bas  not  been 
ftilfilled,  and  consequentiy  the  case  Mia. 

I  have  examined  the  cases  which  were  cited,  and  am  of  opin- 
ion that  in  those  in  which  the  devisee  of  the  land  waa  also  the 
personal  representative  who  wasted  the  estate,  the  identity  of 
the  two  characters  prevented  them  from  raising  tiie  defence 
which  bas  succeeded  here. 

Solicitors  for  the  Plaintiff:  Messrs.  Sharp  ^  UUUhamey  agents 
for  Messrs.  Hodgsm  ^  MeKeeoer,  Wtgtoru 

Ik 
Solicitors  for  the  Defendants:  Messrs.  Jennings^   Whke^  ^ 

BuckaUmy  agents  for  Messrs.  S.  ^  &  G.  Sauly  CoarUde. 


M.R.  Dec.  9, 11, 1871. 

Attobnet-Gsneral  v.  Flbtoheb. 

[Law  Reports,  18  Equity  Gases,  128.1 

WiU^OarutnicUon^JaM  TmcmGy  or  Tenancif  in  OqjMnon — *' Betfoem^" 

Under  a  gift  in  a  will  to  such  of  the  nephews  and  nieces  of  A.  and  the  child- 
ren of  A,* 8  deceased  niece  B.  thereinafter  named  (then  followed  the  names  of  the 
aephews  and  nieces  and  children  of  the  deceased  niece),  as  should  he  living  at 
the  time  of  the  decease  of  the  testatrix,  to  he  divided  hetween  and  among  them 
ptr  sUrpes  equally  and  not  per  oapUa,  the  children  of  B.  taking  between  them 
only  the  equal  share  to  which  B,  would  have  been  entitled  if  named  ia  that  be- 
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queot  instead  of  her  ehildien*  and  liTing  at  the  time  of  the  decease  of  the  testa- 
trix:— 
Meld,  that  the  children  of  B.  took  as  tenants  in  common. 

This  was  a  petition  for  payment  oat  of  Oonrt  of  a  fond  stand- 
ing to  a  separate  account  in  the  cause,  which  was  bequeathed 
by  the  will  of  Am  FUtcher^  dated  the  5th  of  April,  1830  (sub- 
ject to  two  life  interests,  both  of  which  had  expired)  unto  such 
of  the  nephews  and  nieces  of  her  late  husband  and  the  children 
of  his  deceased  niece  Arm  Clarkej  thereinafter  named,  that  is  to 
say  (then  ^followed  the  names  of  the  nephews  and  niece  [129 
and  the  children  of  the  deceased  niece),  as  should  be  living  at 
the  time  of  the  decease  of  the  testatrix,  to  be  divided  between 
and  among  them,  per  stirpes  equally  and  not  per  capita,  the  child- 
ren of  the  said  Ann  Clarke  taking  between  them  only  the  ^ual 
share  to  which  the  said  Ann  Clarke  would  have  been  entitled 
if  named  in  that  bequest  instead  of  her  children,  and  living  at 
the  tune  of  the  decease  of  the  testatrix. 

The  question  was,  whether  the  children  of  Ann  Clarke  took 
as  joint  tenants  or  tenants  in  common. 

Mr.  Davey,  for  the  Petitioner,  a  child  of  Ann  Clarke,  who  had 
survived  the  determination  of  both  life  interests,  submitted  that 
the  children  of  Ann  Clarke  took  as  joint  tenants.  The  direction 
that  the  fund  should  be  divided  among  the  parties  equally  per 
stirpes,  only  created  a  tenancy  in  common  as  between  the  child- 
ren of  Ann  Clarke  and  the  other  parties  entitied ;  but  did  not 
show  any  intention  on  the  part  of  the  testatrix  that  the  children 
of  Ann  Clarke  should  themselves  take  as  tenants  in  common : 
Bridffe  v.  Yates  Q) ;  LampMer  v%  Buck  (^ ;  Penny  v.  Clarke  (•). 

Mr.  F.  A.  Lewin,  for  a  Respondent  in  the  same  interest, 

cited  Cbe  v.  Bigg  (*) ;  Leake  v.  MacdoweU  (*). 

# 
Mr.  Badcockj  for  the  representatives  of  a  deceased  child  of  Ann 

Clarke,  admitted  the  rule  as  laid  down  in  the  cases  cited,  but 
contended  that  in  this  case  there  were  double  words  of  seve- 
rance, viz.,  "  to  be  divided  equally  between  and  among  them ;" 
and  "  taking  between -them."    The  use  of  the  word  "  between  " 

O  13  Sim.,  645.  O  1  D.  P.  &  J.,  435. 

O  3  Dr.  &  Sm.,  484.  (*)  1  N.  R.,  686. 

•     •  0  33  Beav.,  28. 
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WM  sofficient  to  create  a  tenancy  in  oammcm :  Laskbrook  t. 

Cdek  0). 

Mr.  EoeriU,  for  Beepondents  in  the  same  interest 

Mr.  Chapman  Barber j  and  Mr.  CooJcsonj  for  other  parties. 

Mr.  Davq/f  in  reply : — 

In  Laahbrook  v.  Oxrifc  it  was  impossible  to  give  effect  to  tbe 
130]  *words  ^^  between  them ''  in  any  other  way  than  by  hold- 
ing that  they  created  a  tenancy  in  common.  Here  the  words 
are  eqaivalent  to  ^^  as  between  themselves/'  or  ^^  inter  se/*  neither 
of  which  expressions  would  have  constituted  a  tenancy  in  com- 
moi^  In  giving  judgment  in  Bridge  v.  Yaies  (^  the  Vice-Chan- 
cellor  speaks  of  persons  taking  ^^  as  joint  tenants  as  between 
themselves;''  showing  clearly  that  in  his  opinion  the  use  of 
the  word  ^^  between  "  was  not  inconsistent  witii  a  joint  tenancy. 


Dec.  11.    Lord  Romillt,  M.B. : — 

I  am  of  opinion  that  the  children  of  Ann  Clarke  took  as  te- 
nants in  common.  The  case  of  Laahbrook  v.  Cock  Q)  is  a  distinct 
authority  that  the  use  of  the  words  "  between  them  "  creates  a 
tenancy  in  common,  and  I  believe  that  I  have  always  followed 
that  decision. 

Mr.  Davey  founded  an  ingenious  argument  on  the  language 
of  the  Vice-Ohancellor  Shadwelly  in  giving  judgment  in  Bridge 
V.  Yates  ;  but  all  that  he  there  meant  to  say  was  that  two  £uni- 
lies  might  take  as  between  the  families  as  tenants  in  common, 
but  that  when  you  came  to  the  families  themselves,  the  mem- 
bers o4each  family  took  as  joint  tenants;  and  I  do  not  think 
that  case  affects  the  matter. 

Solicitors:  Messrs.  MUs  &.  EUis;  Messrs.  Lewin  ^  Co.; 
Messrs.  Vizard,  Crawder^  ^  Co. ;  Messrs.  Merediths^  MclertSj  ^ 
Mills. 

(«)  2  Mer.,  70.  0 12  Sim.,  S4S. 
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^  MJL  Dec  13, 14, 1871. 

*BuBB  V.  Yklvkbton.  [131 

[Law  Beports,  18  Equity  Oaaes,  181.] 

[1868  B.  816.] 

WUl^Legaoif'to  Eaoeoutar  toho  does  not  aet— Words "miy  fiiend  P,"  aind  "as a 

remembranee,'* 

Testator  apjx^ted  his  "  friend  "  P.  his  executor,  and  gave  him  a  legacy  "  as  a 
remembrance."    P.  did  not  act  as  executor : — 
SM,  that  he  was  entitled  to  the  legacy  without  proving  the  will. 

The  Marquis  of  Hastings,  by  liis  will,  dated  the  17th  of  June, 
1868,  appointed  Hastings  Yelverton  and  his  (the  testator's) 
"friend"  Henry  Padvnck  trustees  and  executors  of  that  his  will, 
and  gave  to  each  of  them  a  legacy  of  £1000  "  as  a  remembrance." 

The  will  was  proved  by  Yelverton  alone,  power  being  reserved 
to  Padwick  to  come  in  and  take  out  probate. 

Padtmck  had  never  acted  as  executor,  and  was  a  creditor  of 
the  testator's  estate  in  a  large  amount,  which  had  since  been 
paid  off. 

A  Petition  was  presented  by  Yelverton,  praying,  among  other 
things,  that  the  legacies  to  himself  and  to  Padvnck  might  be 
paid ;  and  the  question  was,  whether  Padwick,  not  having  proved 
or  acted  as  executor,  was  entitled  to  the  legacy. 

The  SoUeitor-General  (Mr.  Jessd),  and  Mr.  C.  Hall,  for  Mr. 
Padwick : — 

This  legacy  is  not  given  to  Padwick  simply  in  his  character 
of  executor,  as  he  is  described  as  the  testator's  "  friend,"  and 
it  is  said  to  be  given  "  as  a  remembrance."  When  a  legacy  to 
executors  is  accompanied  by  such  words,  it  is  payable  whether 
or  not  they  act  in  lie  execution  of  the  will.  Thus,  in  burgess 
V.  Burgess  (^),  a  legacy  by  a  testator  to  trustees  and  executors 
as  a  mark  of  his  respect  for  them  was  held  not  to  be  revoked 
by  a  codicil  appointing  new  trustees  and  executors  with  the  same 
legacy  as  the  others.  In  re  Isabella  Denhy  (^  was  a  similar  de- 
cision ;  for  there  a  legacy  to  "  my  friend,  J.  S.,  one  of  the  exe- 

0)  1  CoU.,  867.  08D.P.&J.,8W. 
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cntors  of  this  my  will/'  was  held  not  to  be  conditioiuil  on  bis 
acceptance  of  the  office. 

In  the  present  caae,  if  necessarj,  Mr.  Padwiek  snbmits  to  prove 
the  will. 

132]    *Sir  Bomddl  Palmer^  Q.O.,  and  Afr.  PemberUniy  for  the 
residuary  legatees : — 

Where  a  legacy  is  given  to  an  executor,  the  presumption  of 
law  is  that  it  is  given  to  him  in  his  character  of  executor,  and  if 
he  does  not  act,  he  is  not  entitled  to  receive  it :  WiOiams  on 
Executors  (^);  SkxkpodU  v.  Sawdl  (^.  In  Bead  v.  .Da>a}fnu  f) 
an  executor  was  held  not  to  be  entitled  to  a  legacy  without 
provingthewill,  though  itwas  expressed  to  be  a  mark  of  gratitude 
for  past  favors.  In  Burgess  v.  Burgess  (^)  the  legacy  was  ex- 
pressed to  be  ^^  as  a  mark  of  respect,' 'which  is  a  much  stronger 
expression  than  the  words  ^^  as  a  remembrance,"  which  we  find 
here. 

Mr.  SofuihgaJUy  Q.O.,  Mr.  Boxbwrghj  Q.C.,  Mr.  Fry^  Q.C.,  Mr. 
C.  T.  SmpsMy  Mr.  JBortm  Smithy  and  Mr.  Kekewiehy  for  other 
parties. 


Dec.  14.    Lord  Bomillt,  M.B.  : — 

I  think  Mr.  Padvnck  is  entitled  to  the  legacy.  I  have  looked 
through  the  cases  on  the  subject,  and  I  think  this  legacy  was 
clearly  given  to  him  for  his  own  benefit  It  is  given  ^'  as  a  re- 
membrance." A  remembrance  of  what !  A  remembrance,  I 
suppose,  of  his  friendship ;  for  the  testator  calls  him  his  friend, 
and  also  makes  him  an  executor.  I  am  of  opinion  he  is  entitled 
to  the  legacy  without  proving  the  wilL 

Solicitors:  Messrs.  Wordsworth,  Blake,  Hams,  ^  Parson; 
Messrs.  Horn  ^  Murray  ;  Messrs.  Lanfear  ^  Stewart. 

(0  Vol  ii  4th  Bd.  p.  1100.  O  8  Bro.  C.  C,  95. 

0 18  Ves.,  417.  0 1  CJoU.,  867. 
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M.R.  Dec.  18, 19, 1871. 
♦LONGLBT  V.  LONaLBY.  [133 

[Law  Beports,  18  Eqxiitj  Oaaes,  188.] 
[1871  L.  116.] 

Will^--O(mtiiruc^ian-^D0vite  and  Bequest  of  E&tate  and  SIffeeti  to  Trustees,  iheir 
Eeire,  Executors,  and  Administrators^Trusts  appUcMe  to  PersondUy  only— 
Real  Bstate^BesuUtng  Trust. 

A  testator  devised  and  bequeathed  all  his  estate  and  efiecte  to  trustees,  their 
heira,  executors,  and  administrators,  upon  trust  to  convert  his  personal  estate, 
not  being  money,  and  to  stand  possessed  of  the  money  to  arise  by  such  sale,  and 
of  the  rest  and  residue  of  hie  estate  and  effects  upon  trust  to  invest  the  same  in 
Government  or  real  securities,  and  to  stand  x>ossessed  of  such  investments  upon 
trusts  for  the  benefit  of  the  widow  and  children  and  brothers  and  sisters  of  the 
testator : — 

ffeld,  tliat  the  real  estate  of  the  testator  passed  to  the  trustees,  but  that  the 
benefidal  interest  therein  was  undisposed  of  by  the  will,  and  consequently  re- 
sulted to  the  testator's  heir. 

Dunnage  v.  White  Q)  followed.    jyAlmaine  v.  Mosdy  (^  considered. 

Aethur  Longley,  by  his  will,  dated  the  17th  of  March,  1856, 
directed  that  all  his  just  debts  and  funeral  and  testamentary  ex- 
penses should  be  paid  by  his  executrix  and  executors  therein- 
after appointed  as  soon  as  conveniently  could  be  after  his  de^ 
cease :  and  subject  thereto  he  gave,  devised,  and  bequeathed 
unto  his  brother  Henry  Lcmgleyy  and  Rvchotrd  Hatcheiij  all  his 
stock-in-trade,  household  ftirniture,  plate,  linen,  china,  books, 
moneys,  moneys  standing  in  his  name  in  the  funds,  book  debts, 
securities  for  money,  policies  of  insurance,  and  all  sums  of  money 
that  might  be  received  or  recovered  thereunder,  and  all  other 
the  estate  and  effects  of  which  he  should  be  possessed,  entitled 
to,  or  interested  in  at  the  time  of  his  decease,  and  of  whatever 
nature  or  kind  or  wheresoever  the  same  might  be ;  to  hold  the 
same  and  every  part  thereof  unto  the  said  Henry  LmgUy  and 
JRichard  Hatchett,  their  heirs,  executors,  and  administrators,  ac- 
cording to  the  nature  and  quality  thereof  respectively,  upon  the 
trusts  and  for  the  ends,  intents,  and  purposes  thereinafter  ex- 
pressed and  declared  of  and  concerning  the  same ;  that  was  to 
say,  that  they,  the  said  Henry  Longley  and  Richard  HatcheUy  or 

(1)  IJac.  &  V^r.,  588.  01I>ww,(B9. 
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134]  the  Btumvar  of  theniy  or  the  ♦hdra,  exjecotgra,  or  •dminiw- 
tratora  of  cmch  sorvivor,  or  other  the  tnutecB  or  trustee  for  the 
time  being  of  that  hu  will,  should,  as  ccmTeoieiifly  might  he 
after  his  decease  (unless  his  wife,  Emma  Long^j  shonld  wish 
the  same  to  be  carried  on  as  therdnafter  moitioned),  seQ  and 
dispose  of  his  trade  or  business  of  a  homer  and  drap^,  then  car- 
ried on  by  him  in  High  Street,  SatUhwark,  and  of  the  goodwill 
thereof^  for  the  most  money  that  could  be  got  for  the  same,  and 
get  in  his  outstanding  debts ;  and  also  convert  into  money  all 
such  of  his  personal  estate  as  should  not  confflst  of  money;  and 
also  make,  execute,  and  perfect,  all  necessary  and  proper  deeds, 
writings,  and  assurances  for  the  purpose  of  vesting  the  same  in 
any  purchaser  or  purchasers  thereo£  And,  after  declaring  that 
the  receipt  or  receipts  of  the  trustees  or  trustee  for  the  time 
being  of  that  his  will  should  be  good  and  valid  acquittances  to 
the  said  purchaser  or  purchasers  for  all  the  moneys  expressed 
in  such  receipts  to  be  received,  and  that  no  such  purchaser  or 
purchasers,  after  paying  his,  her,  or  their  purchase-money  to 
the  said  trustees  or  trustee,  or  to  his  or  their  order,  should  be 
answerable  for  the  application,  misapplication,  or  nonapplication 
thereof,  or  of  any-part  thereof,  he  further  directed  that  th^,  his 
said  trustees,  and  the  survivor  of  them,  and  the  executors  and 
administrators  of  such  survivor,  should  stand  possessed  of  and 
interested  in  the  money  to  arise  by  such  sale  or  sales,  anH  also 
of  and  in  the  rest  and  residue  of  his  estate  and  effects  upon 
trust  to  lay  out  and  invest  the  same  in  the  purchase  of  Parlia- 
mentary stocks  or  ftmds  of  Oreat  BrUam,  or  upon  real  securities 
at  interest,  in  the  names  of  them,  the  said  trustees,  for  the  time 
being  of  that  his  will ;  and  should  alter,  change,  and  vary  the 
same  as  and  when  they  should  think  fit ;  and  should  stand  pos- 
sessed of  and  interested  in  the  said  stocks,  ftmds,  and  securities, 
upon  the  trusts  and  for  the  ends,  intents,  and  purposes,  and 
with,  under,  and  subject  to  the  provisoes,  conditions,  and  de- 
clarations thereinafter  declared  concerning  the  same — ^that  was 
to  say,  upon  trust  to  stand  possessed  thereof,  and  to  receive  the 
interest,  dividends,  and  annual  produce  arising  from  such  stocks, 
funds,  and  securities,  and  pay  the  same  to  his  said  wife,  Emma 
LmgUyy  during  the  term  of  her  natural  life,  o»  until  she  married 
again,  whichever  should  first  happen,  for  her  own  sole  and 
135]  separate  use  and  benefit ;  and  from  and  '''immediately 
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after  the  second  marriage  or  decease  of  his  said  wife  it  was  his 
will,  and  he  did  thereby  direct  and  declare,  that  his  said  trus- 
tees or  trustee  for  the  time  being  of  that  his  will  should  stand 
possessed  of  and  interested  in  all  and  singular  the  said  trust 
moneys,  and  the  funds  and  securities  upon  which  the  same 
should  be  placed  or  invested  upon  trust  for  all  and  every  his 
children  living  at  the  time  of  such  second  marriage  or  decease 
of  his  said  wife,  equally  to  be  divided  between  them,  share  and 
share  alike ;  and  ]|  there  should  be  only  one  such  child  living 
at  the  time  of  his  said  wife's  second  marriage  or  decease,  then 
lie  directed  that  the  whole  of  such  stocks,  fimds,  and  securities 
should  be  for  the  sole  use  and  benefit  of  such  one  child ;  it  was, 
however,  his  will  and  intention  that  such  of  his  children  as  were 
sons  should  not  attain  a  vested  interest  in  such  stocks,  funds, 
and  securities  before  they  should  respectively  attain  the  ages  of 
twenty-one  years ;  and  that  such  of  them  as  were  daughters 
should  attain  such  vested  interest  therein  on  attaining  their  re- 
spective ages  of  twenty-one  or  on  marrying,  whichever  should 
first  happen ;  and  th^t  until  his  said  children  should  respec- 
tively attain  such  vested  interests,  that  the  said  trustees  or  trus- 
tee for  the  time  being  of  that  his  will  should  pay  andepply  the 
interest,  dividends  and  annual  produce  arising  tfrom  such  trust 
funds  and  securities  for  the  maintenance,  education,  and  sup- 
port of  such  children ;  and  if  there  should  be  only  one  child 
then  living,  the  whole  for  such  one  child ;  and  he  further  di- 
rected and  declared  that  if,  at  the  time  of  the  second  marriage 
or  decease  of  his  said  wife,  there  should  be  no  such  child  or 
children  living,  then  he  thereby  declared  that  the  whole  of  the 
trust  moneys,  funds,  and  securities  should  be  divided  equally 
between  and  amongst  all  his  brothers  and  sisters  as  should  then 
be  living,  to  be  held  and  enjoyed  by  them  for  their  own  sole  and 
separate  use  and  benefit  absolutely :  Provided,  nevertheless,  that 
if  his  said  wife  should  be  desirous  that  his  said  business  should 
be  carried  on  after  his  decease,  then  he  directed  that  his  said 
trustees  or  trustee  for  the  time  being  should  carry  on  and  eon- 
duct  the  same  as  advantageously  as  possible  for  the  benefit  of 
his  said  wife  and  children,  until  the  decease  or  second  marriage 
of  his  said  wife,  or  until  the  youngest  of  his  children  then  living 
should  attain  the  age  of  twenty-one  years :  and  he  further  di- 
rected and  declared  '^'that  the  clear  profits  arising  firom  [136 
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such  business  should  be  applied  to  and  for  the  sole  benefit  of 
his  said  wife  until  her  decease  or  secend  marriagey  and  after- 
wards for  the  benefit  of  such  of  his  children  as  should  be  then 
living,  and  after  the  youngest  child  should  have  attained  his  or 
her  miyority  (and  after  the  decease  or  second  marriage  of  bis 
said  wife),  then  he  directed  that  the  said  business  should  be  sold, 
and  the  produce  arising  from  the  sale  thereof  be  held  by  the 
trustees  for  the  time  being  of  that  his  will,  and  applied  to  and 
for  the  benefit  of  such  of  his  children  as  shield  be  then  living, 
or  if  all  were  dead,  for  his  brothers  and  sisters  then  living  in  a 
similar  manner,  and  upon  the  trusts  thereinbefore  expressed 
with  respect  to  the  trust  funds  arising  from  the  sale  of  his  stock- 
in-trade,  goodwill,  and  personal  estate  and  effects,  if  the^ame 
were  made  immediately  after  his  decease  as  aforesaid,  or  such 
of  them  as  might  be  then  capable  of  taldng  effect  And  he  ap- 
pointed Emma  Longley^  Menry  LmgUy  and  Bichard  Mateheii, 
executrix  and  executors  of  his  will. 

Thie  testator  died  in  January,  1871,  leaving  two  sons,  the 
PlaintifEs,  him  surviving.  He  was  at  the  time  of  his  death  enti- 
tled both  to  freehold  and  copyhold  estates ;  and  this  suit  was 
instituted  for  the  purpose  of  obtaining  the  opinion  of  the  Court 
whether  the  testator  had  by  his  will  effectually  disposed  of  the 
beneficial  interest  in  such  real  estate. 

Mr.  8outhgate^  Q.C.,  and  Mr.  B.  B.  8wm^  for  the  Plaintifii, 
who  were  respectively  the  heir-at-law  and  the  customary  heir 
of  the  testator : — 

It  might  be  contended  on  the  authority  of  Doe  v.  BujcJmer  Q) 
and  Doe  v.  HwrreU  (■)  that  the  real  estate  did  not  pass  by  the 
will,  but  these  cases  have  been  questioned ;  and  the  construction 
for  which  we  contend  is,  that  the  real  estate  passes,  but  that  the 
beneficial  interest  is  undisposed  of,  inasmuch  as  the  trusts  are 
exclusively  applicable  to  personalty :  Dunnage  v.  White  (^ ; 
Ooard  v.  Holdemess  (*).  If  that  be  so,  there  is  a  resulting  trust 
in  fiivor  of  the  Plaintiffs. 

137]  *The  strongest  case  against  this  construction  is  D'Al- 
maine  v.  Moseley  (*),  where,  under  a  gift  of  all  the  residue  of  a 

0)  6  T.  R.,  610.  O  1  Jftc-  &  W.,  688. 

O  6  B.  &  A.,  18.  O  20  Beav.,  147. 

0  1  Drew,  629. 
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testator's  estate  and  effects  upon  trust  to  collect,  get  in;  and  re* 
cover  the  same,  and  invest  the  same  in  stock,  it  was  held  that 
real  estate  passed.  The  Yice-Chancellor  went  mainly  on  the 
ground  that  the  trusts  of  the  will  were  as  inapplicable  to  lease^ 
holds  as  to  realty ;  yet  it  could  not  be  contended  that  leaseholds 
did  not  pass.  It  is  submitted  that  this  reasoning  is  unsatisfEtc- 
tory,  and  does  not,  at  all  events,  apply  to  the  present  case ;  for 
here  the  two  trustees  are  also  executors,  and  the  leaseholds 
would  pass  to  them  independently  of  any  gift.  Moreover,  the 
testator  expressly  confines  the  trust  for  sale  ta  his  personal  es- 
tate ;  then  he  directs  the  money  to  arise  from  the  sale  and  all 
the  residue  of  his  estate  and  effects  (under  which  words,  if  at 
all,  the  real  estate  must  pass)  to  be  invested  in  stock.  Real 
estate  can  be  so  invested  only  by  selling  it ;  but  how  is  it  pos- 
sible to  imply  a  trust  for  sale  of  real  estate  when  the  ^qpress 
trust  for  that  purpose  is  confined  to  personalty  ? 

Mr.  Oswaldy  for  trustees. 

Mr.  Bamadgey  for  the  brothers  and  sisters  of  the  testator,  re- 
lied mainly  on  lyAlmmne  v.  MoseUy  and  FuUerUm  v.  Martin  Q) 
as  answering  the  argument  for  the  Plaintifis ;  and  he  cited  Pat- 
terson  v.  Hvddart  (*)  and  Lhyd  v.  lAoyd  (")  as  showing  that  the 
circumstance  that  the  trusts  were  less  applicable  to  realty  than 
to  personally  had  not  prevented  the  Court  from  holding  that 
the  beneficial  interest  in  real  estate  was  effectually  disposed  o£ 

Mr.  SauihgaUy  in  reply. 


Dec.  19.    JiORD  RoMiLLY,  M.R : — 

I  have  carefully  gone  over  this  will,  and  I  think  that  the 
testator's  real  estate  passed  by  it.  That  is  shown  by  the  use  of 
the  word  "  devise  '*  in  the  gjft  and  the  word  "  heirs  "  in  the 
limitation  to  the  trustees.  But  I  think  the  trusts  are  rigidly  and 
^exclusively  applicable  to  personal  estate,  and  I  must,  [138 

e)  22  L.  J.  (Ch.),  808 ;  17  Jnr.,  778.  0 17  Beav.,  210. 

(•)  Law  Rep.»  7  Eq.,  456. 
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therefore^  follow  Dwfmage  v.  W%ife  (^)y  and  hold  that  there  is  a 
resulting  trust  in  favor  of  the  Plaintiffi. 

.^  Solicitors :  Mr.  W.  Start ;  Messrs.  WilJdnsm  ^  HawletU 


V.^J1.  Nov.  84, 1871. 

144]  *Pknnook  v.  Pbnnooe. 

[Law  Reports,  18  Equity  OBses*  144.] 
[1869  P.  181.] 

A  testatrix  having  a  power  imder  a  mairiage  settlement  to  appoint  certain 
shares  of  real  estate  made  an  appointment  to  her  husband  "  in  trost  to  btand 
possessed  thereof,  and  to  enjoy  the  rents,  profits,  and  income  arising  and  to  arise 
therefrom  for  his  own  absolute  use  and  benefit,  for  and  during  the  term  of  his 
natural  life,  with  power  to  take  and  apply  the  whole  or  any  part  of  the  capital 
arising  therefrom  to  and  for  his  own  benefit,  and  from  and  after  the  decease  of 
my  said  husband,"  over: — 

Hdd,  that  the  husband  took  a  life  interest  with  a  power  of  appointment,  and 
that,  on  his  death  without  having  exercised  the  power,  the  gift  over  took  effiact. 

BoBEBT  ErrcHiNG,  who  died  on  the  2l8t  of  June,  1866,  by 
his  willy  dated  the  19th  of  December,  1868,  gave  one-eighth 
share  of  his  residuary  real  and  personal  estate  in  trust  for  his 
cousin  Mannah  Bursty  the  wife  of  John  Bursty  her  heirs,  execu- 
tors, administrators,  and  assigns. 

By  an  indenture  dated  the  5th  of  July,  1869,  -and  made  be- 
tween Hcmmh  Burst  and  John  Hurst  of  the  one  part,  and 
WUUam  Watson  of  the  other  part,  and  duly  acknowledged  hy 
Hannah  Hursty  the  eighth  shso'e  of  Hannah  Hurst  in  the  te6l;a- 
tor^s  real  estate,  and  a  ninth  part  of  another  eighth  sliiare  "which 
had  devolved  upon  her,  were  conveyed  to  WUIiani  Watson  and 
his  heirs,  to  such  uses  as  Hannah  Hurst  during  her  then  or  any 
future  coverture  should  by  deed  (Mr  will  appoint 

Hannah  Hurst  by  her  will,  dated  the  4th  of  January,  1870, 
after  reciting  the  indenture  of  the  5th  of  July,  1869,  proceeded 
as  follows :  "  Now  I,  the  said  Hannah  Bursty  by  virtue  and  in 

0)  1  Jac.  &  W.,  688. 
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exercise  of  the  said  power  and  anthority  given  to  me  by  th^ 
said  in  part  recited  indenture  of  the  5th  day  of  July,  1869,  and  all 
other  powers  or  authorities  enabling  me,  do  hereby  direct,  limit, 
and  appoint  all  the  said  parts  and  shares  of  and  in  the  said 
messuages,  cottages,  &rms,  closes,  lands,  tithes,  hereditaments, 
and  real  estate,  which  I  have  power  to  direct,  limit,  and  appoint, 
by  virtue  of  the  before  mentioned  indenture,  unto  my  said 
husband  John  Hurst,  his  "'"heirs,  executors,  administrators,  [145 
and  assign^,  in  trust  to  stand  possessed  thereof,  and  to  enjoy  the 
rents,  profits,  and  income  arising  and  to  arise  therefrom,  for  his 
own  absolute  use  for  and  during  the  term  of  his  natural  life, 
with  power  to  take  and  apply  the  whole  or  any  part  of  the 
capital  arising  therefrom  to  and  for  his  own  benefit ;  and  from 
and  after  the  decease  of  my  said  husband  I  direct  the  same, 
subject  as  aforesaid,  to  be  equally  divided  amongst  such  of  my 
nephews  and  nieces  as  shall  be  then  living,  and  the  two  children 
of  my  late  nephew  Joshua^  they  taking  one  share  equally  between 
them ;  and  I  give  to  my  said  husband  fuU  power  to  sell  my  said 
estates,  either  together  or  in  parcels,  by  public  auction  or  pri- 
vate contract,  and  subject  to  any  special  conditions  of  sale  or 
otherwise,  and  to  give  good  discharges  and  receipts  for  all 
moneys  he  may  receive." 

A  suit  was  instituted  for  the  administration  of  the  estate  of 
Boberi  KitcUngy  and  under  the  decree,  dated  the  29th  of  January, 

1870,  his  real  estate  not  specifically  devised  was  sold  and  the 
proceeds  paid  into  Court 

Hannah  Hurst  died  on  the  9th  of  June,  1870,  and  John  Hurst 
died  on  the  23d  of  June,  1870,  intestate,  and  without  having 
made  any  appointment  under  his  wife's  will,  and  in  pursuance 
of  the  order  on  further  consideration  dated  the  1st  of  August, 

1871,  £1827  6^.  bd.  3  per  cents.,  and  £80  5^.  Id.  cash,  which  to- 
gether represented  the  shares  of  Hanmah  Hursty  were  carried  to 
a  separate  account. 

A  petition  was  now  presented  on  behalf  of  the  nephews  and 
nieces  to  have  the  frmd  paid  out  to  them. 

Mr.  Glassey  Q.O.  (Mr.  Nalder  with  him),  for  the  Petitioners : — 

The  fund  represents  real  estate,  and  the  will  must  be  con- 
strued accordingly ;  and  as  there  is  a  life  estate  by  express  words, 
the  expressions  following  must  be  taken  in  their  literal  meaning. 
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as  giving  only  a  power  of  appointment,  with  a  gift  over  to  the 
nephews  and  nieces  in  de&nlt  of  appointment :  Seiih  ▼.  SQf- 
mour  (*) ;  Doe  ▼.  Qlaver  (') }  Bradley  v.  WestcoU  (*). 

Mr.  Qlasse  was  then  stopped  by  the  Court 

146]  "^Mr.  Pearsovk^  Q.C.,  and  Mr.  MarteUj  for  the  heir-at-law 
of  the  husband : — 

It  is  important  to  bear  in  mind  the  distinction  beti^een  *'  pro- 
perty "  and  "  power."  The  question  is,  whether  upon  the  au- 
thorities the  words  are  to  be  treated  as  giving  property,  for  if 
so  the  whole  was  given  to  the  husband,  and  the  gift  over  cannot 
take  effect  Doe  v.  Qlover  (*)  has  been  overruled  by  Holmes  v. 
Godson  0,  which  upheld  GMOioer  v.  Vaux  (•),  and  has  been  fol- 
lowed in  Nowhn  v.  Walah  Q ;  and  it  is  now  settled  that  where, 
after  a  life  estate  or  life  interest,  words  are  added  which  import 
a  general  power  of  disposition  over  the  entire  interest  in  the 
property,  tiie  property,  and  not  a  power  only,  is  given,  and  a 
gift  over  cannot  take  effect  In  in  re  JIaxweWs  WUl  (•)  the 
words  were  "  power  to  dispose  of,"  and  the  words  here — ^*  power 
to  take  and  apply" — are  at  least  as  strong;  and  In  re  DavuPs 
Trusts  (•)  and  Weak  v.  OlKve  ("*),  the  latest  authorities  are  to  the 
same  effect  Bradley  y.  We9^^^(^)  was  a  case  ofa  limited  power 
to  appoint  by  will.  The  absolute  ititerest  being  thus  conferred, 
the  gift  over  is  necessarily  void :  Barton  v.  Barton  (^;  In  re 
Mbrtlock's  Trust  ("). 

Mr.  Edwards^  and  Mr.  J.  T.  Humphry ^  for  parties  represent- 
ing the  share  of  a  nephew. 

Sir  R.  Malins,  V.C. : — 

This  is  a  question  of  construction  arising  upon  the  will  of  a 
married  woman,  made  in  exercise  of  a  power  conferred  upon 
her  by  her  marriage  settlement    It  is  admitted  that  the  &ct 

e)  4  RusB.,  268.  O  4  I>©<^^•  &  Sm.,  684. 

O  1  C.  B.,  448.  O  ^  Beav.,  246. 

O  18  Ves.,  445, 458.  O  ^^^'*  495. 

OIC.B.,448.  n  82  Beav.,  421. 

O  8  D.  M.  &  G.,  152.  0^)  1«  Ves.'.  445, 458. 

O  Ibid.,  167,  n.    .  (")  8  K.  &  J.,  512. 

0").  Ibid.,  456 
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that  the  testatrix  gave  the  property  to  her  husband  as  trustee  in 
the  first  instance  does  not  affect  the  application  of  the  rules  of 
construction.  [His  Honor  then  read  the  part  of  the  will  above 
eet  out,  and  continued  :-^]  I  have  been  referred  to  several  cases, 
such  as  Holmes  v.  GodaoUj  Nowlan  v.  WcUshj  and  lie  Maxwell's 
WUl,  which  show  that  where  there  is  a  gift  in  words  such  as 
'''are  considered  to  confer  an  absolute  interest,  with  a  gift  [147 
over  in  case  of  the  death  of  a  person  in  whose  favor  the  gift  i^ 
made,  such  a  gift  over  is  void.  In  such  cases  it  has  been  most 
reasonably  held  that  jthe  power  of  making  a  testamentary  dis- 
position was  tf  necessary  incident  of  property,  and  a  gift  over 
could  not  be  made  to  depend  upon  the  happening  of  that  event 
If  the  gift  here  had  been  "  with  power  to  appoint  by  deed  or 
will,''  and  in  default  of  appointment  to  the  nephews  and  nieces 
tke  case  would  have  been  clear ;  but  it  is  said  that  if  the  testa^ 
trix  had  meant  that  she  would  have  said  so.  But  I  think  she 
has  expressed  the  same  thing  in  very  felicitous  language,  and 
in  fewer  words.  It  might  also  be  asked  why,  if  she  intended 
an  absolute  gift,  she  expressed  it  to  be  for  life  only,  and  with 
perfect  consistency  followed^  it  by  a  power  of  appointment 
and  a  gift  over  ^^  from  and  after  the  decease  "  of  her  husband. 
It  is  argued  that  I  must  apply  a  strict  rule  of  construction,  and 
treats  those  expressions  as  vaii»;  but  I  am  of  opinion  that 
the  whole  clause  must  be  taken  together  as  it  stands ;  and  that 
the  husband  had  a  life  estate,  with  a  power  to  acquire  the  en^ 
tire  interest  if  he  wanted  it,  but  that  if  he  did  not  acquire  it 
there  was  a  ^ft  over  to  the  nephews  and  nieces.  The  result 
was  that  he  died  without  doing  anything  to  acquire  the  absolute 
interest,  and  the  gift  over  must  take  effect 

Amongst  the  cases  cited.  In  re  MaxwdPs  WUl  (*)  was  very 
much  pressed  upon  me.  There  a  testator,  after  giving  a  fund 
to  his  son  for  life,  and  afterwards,  in  case  of  the  son's  death, 
leaving  lawful  issue,  directing  his  executors  to  pay  the  fund  to 
the  son's  surviving  children,  continued :  "  But  if  he  should  die 
without  lawfid  issue,  I  give  and  bequeath  a  moietv  of  the  said 
capital  stock  to  be  disposed  of  as  my  said  son  shall  think  pro- 
per ;"  and  the  son  having  died  without  issue,  that  was  held  to 
be  an  absolute  gift  oi  the  moiety.  That  woiUd  also  have  been 
my  construction  of  the  words,  and  I  think  them  perfectly  clear. 

(>)  %i  Beav.,  246. 


X.CB.  Hi  J—  T.  Driwir 


pelifi£  U)  psnr  in  sn  action  braaght  a^unst  lum  as  a  $xinKT  by 


CHi  ^le  19tii  of  Felxnjsy,  1863,  J.  R  7>Tif  effected  a  {v£x  r 
ffflS  for  £2000  cm  his  own  fife  with  the  Sommifm  />>V  jV^^an 
a^  Cbii^a^,  and  on  the  Slet  of  Fd>rQai7  mortgaged  th^  |K£<y 
tp-fiie  office  as  Becnrhy  for  a  loan  of  £1000, 

•On  -Sie  lOfli  of  October,  1868,  T)frie  effected  a  second  police 
(96»v'iar  £1000  with  the  Sovatign  Office^  and  on  the  IMi  cf 
Ocii>ber  mortgaged  it  to  the  office  tor  £500. 

On  4£  141h  (^  Jannaiy,  1865,  2^  effected  a  farthar  }ialuNr 
jar  £1000  10,688),  and  on  the  16th  of  Jannioy  iz>£irtpujc<«£  liuu 
pd&qr. Ic^ether  with  policy  9822,  to  the  office  fcjr  illiiHh.  Da 
lins  laat  mortgage  the  Plaintiff  and  one  Sqy&^  mhfi*  M^ra  oAi^r* 
waar^  heeame  bankrupt,  became  soretiea  f&r  the  fwpatjmumA  ct 
iSut  aBmamsi  thereby  secnred. 

Id  July,  1865,  Thfrie  became  banknpL  In  l3«p<emh«tr,  1^^^, 
^*t3^«0!iiquaiy6nedPlain1iffaeoQeoiftLie^^Tir«tie^^  [150 

mcnt  wae  recovered  againat  him  for  itI.V)0  and  cx^t^U.  Th« 
Ffaixilaff  had  paid  the  company  £S/7i  1&».  V)»t  in  part  dimo.har^ 
of  'dat  jndgment,  and  £24  Sjl  2£  far  coata.  It  appear«)rl  f hut 
pfofirr  10,688  waa  forfeited  for  noi^-payment  of  the  pri^mlunw 
that  policy  9332  became  liable  to  forfeiture  fbr  th<>«ftA«ni« 
:  but  in  that  case  the  poBcy  waa  allowed  to  bo  rtf^itiAtnhMt 
wpm  payment  by  Plaintiff  of  the  premium  and  inti^ront, 

Ob  flic  deafli  of  ly*  in  September,  1867,  two  mimn  of  ^vJOOU 
and  £1000  became  payable  to  his  aaaignee  from  i\w  otttiHti  \\\ 
of  flic  two  sabdsting  pofidea  (1>822,  OflftS)*  nuUb'*'!  ^^* 
of  flie  advances  made  by  the  compnny.     AH*'*  **^^* 
^    _  fliese  mortgi^  there  remained  a  balftuoi*  nf  i  A^i<  •  *  ^ 
IfldL  doe  opcm  the  policies,  and  to  establinh  n  i^mi^^'  ^*^*  ^'^^l 
kectoflieextMtofthemoney  which  hwJ  l»**»*»^  ivuu.vmiuj 
-him  as  surety  the  Plaintiff  had  tlloil  hU  Inll,  wuluuUUug 
maamnch  as  on  taking  the  acoountw  tUu  Imluui-u  ot  \m 


\ 


moneys  payable  in  respect  of  policy  WVi'Ji  Wi»iUvt  uut,  H  >vuri  ui»- 
prehended,  be  fonnd  sufficient  to  sfttlitt^'  Hii*  vamrgu  ^^l^||*^^^^*  lO' 
him,  he  was  entitled,  as  against  TVrfc**  tiririiguviu  u^  l^auki  uiacy, 
to  have  flie  moneys  pay5)le  in  i«pi^t  i.f  l^uth  poluno.  umr^ 
shaned,soafltogiYehim  the  Imnurtt  ut  tUo  Uuluu.a  ot  i^oh.y 

9695,  after  satisfiiction  of  the  iiom\miy'^  ^^f  B^  a.T'''!r\hsit  on 
It  appeared,  from  TlaintilVH  uu.wor  uud  Uih  aUiduvit,  tlmt  on 
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the  13th  of  September,  1866,  he  received,  through  his  solicitor, 
from  the  wife  of  J.  JS.  Tyrie  a  sum  of  £400,  and  in  August,  1867, 
a  further  sum  of  £50.  These  sums,  as  Plaintiff  was  informed, 
were  derived  from  the  income  of  Mrs.  Tyrk's  separate  estate 
independently  of  her  husband,  and  he  understood  that  the  motive 
of  her  paying  such  sums  to  him  was  to  reimburse  to  him  (so 
fer  as  they  would  extend)  the  money  which  she  was  aware 
Plaintiff  had  been  compelled  to  pay,  and  had  paid,  as  surety  for 
her  husband.  IJTothing  was  said  about  Mrs.  Tyrie  giving  hino 
(Plaintiff)  these  sums  for  or  on  behalf  of  her  husband,  or  with 
the  view  of  setting  free  for  the  benefit  of  his  estate  any  security 
held  by  Plaintiff  in  respect  of  the  payments  which  he  had  made. 
^^  On  the  contrary,  I  distinctly  understood  that  the  said  gifts  to 
me  constituted  a  transaction  in  which  no  one  but  herself  and  I 
160]  were  concerned,  and  I  believe  that  *she  made  such  pay- 
ment oir  gift  in  discharge  of  what  she  thought  a  moral  obliga- 
tion, and  not  for  the  purpose  of  satisfying  the  liability  of  the 
said  J.  E.  I^rfe  upon  the  judgment"  which  was  recovered  by 
or  on  behalf  of  the  company  against  Plaintiff  and  not  against 
Tyrk. 

The  Plaintiff  also  stated  his  belief  that  Mrs.  Tyrie  did  not  either 
directly  or  indireptly  pay  the  money  either  wholly  orpartiy  for 
the  purpose  of  satisfying  the  liability  of  her  husband  upon  such 
judgment,  but  that  she  paid  such  sums  solely  for  the  purpose 
of  relieving  him  (the  Plaintiff),  as  far  as  she  could,  from  the  in- 
convenience to  which  he  was  personally  subjected  by  reason  of 
his  having  become  surety  for  her  husband.  The  answer  (of 
Plaintiff)  also  submitted  that  under  the  circumstances  Mrs.  Tyrie 
acquired  an  interest  in  the  securities  to  the  benefit  of  which  he 
claimed  to  be  entitled,  and  that  he  (Plaintiff)  was  bound  to  pro- 
secute the  suit,  for  the  purpose  not  only  of  recovering  the  balance 
due  to  himself,  but  of  making  such  securities,  so  far  as  they 
would  eictend,  available  for  repaying  her  the  sums  so  advanced 
out  of  her  separate  estate  with  interest 

Mr.  Kay^  Q.C.,  and  Mr.  WesUake,  for  the  Plaintiff,  contended 
that  a  surety  who  had  paid  off  the  debt  for  which  he  became 
answerable  was  entitied  to  stand  in  the  place  of  the  creditor, 
and  to  all  the  equities  which  the  creditor  could  have  enforced, 
not  merely  against  the  principal  debtor  but  also  against  all  per- 
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sons  claiming  under  him.  As  against  Tyri^s  assignee,  the 
company  as  creditors,  would  have  had  the  right  to  consolidate 
these  securities  and  retain  their  debt  out  of  either  policy ;  and 
accordingly  the  Plaintiff  was  entitled  to  have  the  securities 
marshalled  and  to  be  paid  the  whole  amount  which  he  had  been 
compelled  to  pay  as  surety,  before  anything  was  paid  to  the  as- 
signee in  respect  of  either  policy :  Dreu)  v.  LockiU  (') ;  Wright 
V.  Morley  (^ ;  Newton  v.  ChorUon  (•). 

Mr.  Ampfdetty  Q.C.,  for  Ikfrie's  assignee,  took  the  objection 
that  Mrs.  I)/rie  ought  to  be  a  party  to  the  suit,  as  she  had  reim- 
bursed Plaintiff  what  he  had  been  compelled  to  pay  on  behalf 
of  her  husband,  '''and  she  was  a  cestui  que  trust  to  that  ex-  [161 
tent  of  any  moneys  that  might  be  recovered  in  this  suit 

Mr.  Kay: — 

The  payment  by  Mrs.  T^rie,  was  a  merely  voluntary  payment 
on  her  part,  to  reimburse  Plaintiff  for  the  loss  he  had  been  put  to, 
and  was  in  no  sense  a  payment  in  the  name  or  on  behalf  of  her 
husband's  assignee,  so  that  he  could  aftiSrwards  adopt  it  on 
affect  Plaintiff's  rights.  Where  a  person  does  not  intend  to 
act  as  an  agent,  there  is  no  authority  for  holding  that  defect  of 
intention  as  well  as  defect  of  authority  can  be  cured ;  and  the 
benefit  of  Mrs.  T\/rie's  payment  cannot  be  claimed  by  her  hus- 
band's assignees  in  exoneration  pro  tanto  of  the  policy  moneys 
any  more  than  if  the  payment  had  been  made  by  an  entire 
stnmger, 

[They  cited  upon  this  point  WaUer  v.  James  (*).] 

Mr.  Amphletty  Q.C.,  and  Mr.  J.  Stmmandsy  for  7)fri^s  assignee 
in  bankruptcy :- 

*  The  Plaintiff  as  a  surety  has  no  right  to  the  benefit  of  any 
securities  except  those  which  were  pledged  for  the  particular 
debt  for  which  he  has  become  surety.  Being  surety  for  a  part 
of  a  debt  only  he  cannot  claim  the  benefit  oi  a  security  given 
by  the  debtor  to  his  creditor  at  a  different  time  for  another  part 
of  the  debt :   Wade  v.  Ooope  (*) ;  South  v.  Bloxam  (•).    The  equit- 

C)  32  Beav.,  499.  C)  Law  Rep.,  6  Ex.,  124. 

O  11  Vee.,  12, 22.  (•)  2  Sim.,  165. 

O10Hare,646.  03n.*M.,457. 
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able  right  which  a  mortgagee  has  of  consofidating  his  secorities 
is  one  which  he  can  get  rid  of  at  any  time  to  the  prejudice  of 
those  behind  him ;  and  a  sorely  cannot  stand  in  a  better  poa- 
tion  than  a  second  mortgagee.  When  the  mortgagee  has  re- 
ceived his  money,  then,  if  no  bahmce  remains,  the  snrety  for 
the  first  mortgage  has  no  equity  to  proceed  against  the  sorplns 
on  a  second  mortgage,  for  which  he  did  not  become  a  sorely : 
Ex  parte  Bushwcrth  (*).  With  respect  to  the  costs  recovered 
against  the  PlaintifiT,  and  added  to  his  present  demand,  a  sorety 
is  not  entitled  after  defending  an  action  to  which  there  was  no 
proper  defence,  to  charge  the  costs  against  his  principal :  Lan^ 
leighv.  Braiikumi(^. 

162]  *^o  creditor  of  the  hnsband,  who  has  received  payment 
from  the  wife,  even  oot  of  her  separate  estate,  can  soe  the  hus- 
band without  deducting  from  his  claim  the  amount  which  be 
has  BO  received ;  and  as  the  PlaintifiT  has  received  £450  from 
Mrs.  T\/rie  in  repayment  of  the  amount  which  he  has  been  com- 
pelled to  pay  in  the  action,  the  balance  of  the  policy  moneys  is 
to  that  extent  set  free  from  any  claim  on  his  behalfl 

Mr.  EveriUf  for  the  Sovereiffn  Life  Assurance  Oompamy. 

Sir  James  Bacon,  V.O.  : — 

The  Plaintiff  is  entitied  to  the  right  claimed  by  him  of  hav- 
ing  the  securities  marshalled  so  as  to  be  paid  out  of  the  balance 
of  the  policy  moneys  the  sums  which  he  has  been  compelled  to 
pay  under  the  judgment  (including  the  costs  of  the  action)* 
Upon  the  other  point,  the  payment  to  Plaintiff  out  of  her  separ 
rate  estate  by  Mrs.  Tyrie  stands  on  the  same  footing  exactiy  as 
a  payment  by  an  entire  stranger  under  no  liability  whatever,  in 
order  to  reimburse  Plaintiff  for  the  loss  he  had  been  put  to  on 
account  of  her  husband,  and  such  payment  cannot  in  any  way 
affect  the  rights  of  Plaintiff  against  the  balance  of  the  policy 
moneys. 

Solicitors:  Messrs.  ElmsUe^  Forsyth,  ^  Sedffwick;  Dubois; 
DameSy  GampheU,  ^  Reeves. 

(»)  10  V©B.,  409.  01  Sm.,  L.  C,  6tli  Bd.,  189. 

Ab  to  marshalling  secaritieB  so  that    individual  debts,  see  Moak's  Notes  to 
partnership  property  shall  pay  partner-    Clarke's  Ghj.,  203,  ed.  1809. 
ship's  dobtt)  and  individaal  proi)erty 


VoL  Xiaj  EQUITY  GASES.  685 

V.-O.W.  i»  re  Davies'  Tnurte.  1871 


V.^.W.,  Nov.  18 ;  Dec.  5, 1871. 

*ih  re  Davibs'  Trusts.  [163 

jlAW  itepotti,  18  Bqtdly  Gaaefl,  168.] 

Pofo&r  of  AppoifUment—DireeHon  to  pay  DtbU— Bequetit  qf  Legacies  and  Be- 
Mue— Deaths  qf  Beaiduofry  LegaUes— Lapse ^ Next  of  BSn^  WtUs  Act,  1 
Viet.  6.  26,  s,  27. 

8.  D.,  who  had,  under  the  will  of  her  late  husband,  a  general  power  of  ap- 
pointment over  a  moie^  of  his  residuary  estate,  by  will,  in  1869,  after  directing 
*  that  her  debts  should  be  paid,  and  giving  pecuniary  legacies,  bequeathed  the  re- 
sidue of  her  personal  estate,  which  she  had  any  title  to  or  interest  in,  unto  her 
brothers  and  sisters  M.,  B.,  W.,  and  J.  equally,  and  appointed  an  executor. 

M.  and  J,  died  in  the  lifetime  of  the  i^pointor: — 

HM,  that  the  next  of  kin  of  the  husband  were  entitled  to  the  shares  which 
M.  and  J,  would  have  taken  if  they  had  survived  the  appointor. 

Petition.  Robert  Davies,  who  died  on  the  23d  of  September, 
1866,  by  will,  in  June,  1866,.  after  making  certain  bequests, 
gave  the  residue  of^his  estate  to  trustees  upon  trusts  inter  alicLj  to 
convert  and  invest  the  proceeds,  and  to  pay  the  income  unto  his 
wife,  Sarah  DavieSy  during  her  life,  and  after  her  deaths  upon 
trusts,  after  the  payment  of  certain  legacies,  as  to  one  equal 
moiety  of  his  residuary  personal  estate,  for  such  person  or  per- 
sons to  whom  Sarah  Domes  should  by  will  give,  appoint,  and 
bequeath  the  same.  The  testator  appointed  Sarah  Domes  and 
two  others  executrix  and  executors  of  his  will,  but  one  of  the 
executors  did  not  prove. 

Sarah  Dames,  who  died  on  the  18th  of  August,  1869,  by  will, 
dated  the  5th  of  that  month,  after  declaring  that  all  her  just 
debts,  ftmeral  and  testamentary  expenses,  should  be  paid  and 
discharged,  and  giving  three  legacies,  which  amounted  in  the 
^gg^^g^^  to  £150,  proceeded  as  follows :  ^^  I  give  and  bequeath 
all  the  rest,  residue  and  remainder  of  my  moneys  in  the  funds, 
and  all  moneys  due  to  me  on  mortgage  or  otherwise,  and  all 
my  personal  estate  wheresoever  and  whatsoever  of  which  I  shall 
die  possessed,  or  have  any  title  to  or  interest  in,  unto  my  sister 
Mary  MinshaUy  my  sister  Elizabeth  Oreeriy  my  brother  William 
Seatley,  and  my  brother  Joseph  Heatley,  to  be  equally  divided 
between  them,  share  and  share  alike,  as  tenants  in  common ; 
and  I  appoint  George  MinshaU  sole  executor  of  my  said  will. 
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164]  '''Soih  Mary  MinshaU  and  Joseph  Heaiky  died  in  the  life- 
time of  Sarah  Dames. 

Letters  of  administration  de  bards  non.  with,  the  will  annexed 
of  Robert  DavieSj  were,  in  January,  1871,  granted  to  the  Peti- 
tioner, Mizaheth  OKvar,  ftnd  she  paid  into  Court  the  sum  of 
£347  6^.  3^.  cash  to  the  credit  of  ^^  In  the  matter  of  the  Trosto 
of  the  Moiety  of  the  Residuary  Estate  of  Robert  Davies" 

Robert  Dames  died  without  leaving  any  issue,  but  he  left  next 
of  kin ;  and  they  contended  that  the  one  equal  fourth  part  of 
the  residuary  estate  of  Robert  DavieSy  to  which  Mary  MinshaU 
and  Joseph  Heailey  would  have  been  entitled  if  they  had  survived 
Sarah  DavieSy  and  which  amounted  to  the  sum  of  X347  6s.  ScL^ 
formed  part  of  the  personal  estate  of  Robert  Dames  undisposed 
of  by  his  will ;  and  that  the  £847  6^.  Sd.,  together  with  any  far- 
ther moneys  in  the  hands  of  the  administratrix  representing  the 
said  equal  fourth  part  of  the  residuary  estate,  was  distributable 
amongst  the  next  of  kin  of  Robert  Domes  ;  and  they  prayed  for 
a  declaration  accordingly. 

Mr.  T.  N.  Laiorence.  for  the  Petitioner : — 

The  question  is  whether  the  appointor  intended  by  her  will 
to  exercise  her  power  of  appointment  over  the  fund,  so  as  to 
make  it  her  own  for  all  purposes,  and  not  merely  for  a  limited 
purpose.  There  is  no  gift  to  trustees;  nor  a  distinct  sp- 
pointment  of  the  whole  of  the  moiety.  In  no  way  has  the  ap- 
pointor shown  an  intention  to  make  the  moiety  part  of  her 
personal  estate  for  all  purposes.  There  has  been  no  blending 
of  the  two  estates.  She  had  sufficient  funds  for  the  payment 
of  her  debts  and  funeral  and  other  expenses.  If  Sarah  Daviea 
had  died  in  the  lifetime  of  the  testator,  he  would  have  died  in- 
testate as  to  this  moiety ;  and  therefore  he  must  be  treated  as 
having  died  intestate  as  to  the  fund  which  represents  the  two 
shares. 

[He  cited  JSasum  v.  Appleford  Q);  Bristow  v.  Sldrrow  (^; 
Hawthorn  v.  Shedden  (^;  Shelf ord  v.  Achmd  (*);  HurlsUme  v. 
Ashtm{');  Hoare  v.  Osborne  («);  In  re  OapUn's  WtU  (J);  W3. 

(•)  5  M7.  &  Cr.,  56.  O  23.  Beav.,  10. 

O  Law  Bep.  10  Bq.,  1,  (•)  11  Jar.  (N.  8.),  725. 

O  3  Sm.  &  Giff.,  298.  (•)  12  W.  R.,  661. 

O  2  Dr.  &  Sm.,  627-680. 
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cioy  *v.  Bameit  Q) ;  Chamberlain  v.  Butchinson  (*) ;  WiWdwon  [165 
V.  Schneider  ^ ;  Lefevre  v.  jFVee&ind  (^) ;  and  Brickenden  v.   Wit- 

Mr.  TFoSer,  for  the  execntor  of  Sarah  Dames,  contended  that 
she  had  so  dealt  with  the  moiety  as  to  bring  abont  an  amalga- 
mation of  it  with  her  own  estate :  that  the  sum  in  Ooort  repre- 
senting the  two  shares  was  part  of  her  general  estate,  and  that, 
therefore,  it  was  now  divisible  amongst  her  next  of  kin. 

[He  referred  to  WHdoey  v.  BameU  (•) ;  J5i  re  WUkmacn  (J) ;  At- 
torn^-General  V.  Braekenbttry  (*).] 

Mr.  Lawrence,  in  reply,  referred  to  SUk  v.  JPnmt  (•),  and 
Tudor^s  Leading  Cases  (*•). 


Dec.  5.  Sir  John  Wicebhs,  V.C.  :— 

Sarah  Dames,  having  a  life  interest  in  the  whole,  and  a  gene« 
ral  power  of  appointment  over  a  moiety  of  the  residuary  estate 
of  her  late  husband,  Robert  Dames,  made  her  will,  dated  the  6th 
of  August,  1869,  by  which  she  directed  that  her  debts  and  fune- 
ral expenses  should  be  paid  and  discharged,  and,  after  giving 
three  pecuniary  legacies,  proceeded  as  follows.  [His  Honor 
read  the  words  above  stated.] 

The  testatrix  survived  two  of  the  four  persons*  to  whom  she 
bequeathed  the  residue  of  her  estate,  and  died  on  the  18th  of 
August,  1869*.  As  she  lived  only  eight  days  after  making  her 
will,  it  is  to  be  presumed  that  the  two  residuary  legatees  who  died 
before  her  died  also  before  the  will  was  made.  But  this  seems 
for  the  present  purpose  immaterial.  The  question  is  whether 
the  next  of  kin  of  Robert  Davies,  or  the  next  of  kin  of  the  testa- 
trix, take  the  two  eighth  shares  of  Robert  Davies^  residuary  es- 
tate which  his  widow  had  power  to  dispose  of,  but  as  to  which 

p)  Law  Rep.,  6  Eq.,  193-106.  O  I^^  R«P-  ^  Eq.,  198. 

O  22  Beav.,  444.  O  IbW.  4  Ch.,  687. 

O  Law  Rep.  9  Eq.,  433.  O  82  L.  J.  (Ex.),  108. 

O  24  Beav.,  403.  O  1  Bro.  C,  C,  138,  n. 

O  Law  Rep.  7  Eq.,  810.  (*)  Vol.  II.  p.,  95. 
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166]  *her  intended  disposition  fidled  by  lapse,  pr  something 
analogous  to  lapse. 

It  seems  settled  by  the  cases  of  Chamberlain  v.  Hutchinson  Q) 
and  WUhmon  v,  Schneider  (*)— authorities  which  are  binding  on 
me — that  a  testamentary  appointment,  under  a-general  power, 
to  J.,  in  trust  for  B.j  which  lapses  as  to  the  beneficial  interest 
by  B.'s  death  before  the  appointor,  operates  as  a  good  appoint- 
ment in  favor  of  A.  who  holds  on  the  same  trusts  as  *if  it  had 
been  the  appointor's  own  property. 

It  must  also,  I  think,  be  considered  settled  law  that  where  a 
testator,  with  a  general  power  of  appointment,  gives  legades 
and  appoints  an  executor,  he  must  be  taken  as  exercising  his 
general  power  to  the  extent  to  which  the  Amd  subject  to  it  is 
required  to  make  the  legacies  effective.  And  oven  that  where 
a  testator  having  such  a  power  makes  a  will  direicting  the. pay- 
ment of  his  debts  without  more  and  appointing  an  executor,  the 
appointed  fund  is  liable  for  the  payment  of  his  debts  if  his  own 
estate  is  insufficient.  The  same  rule  would,  I  conceive,  apply 
in  both  these  cases,  though  no  executor  were  appointed.  It  has 
not  yet  been  decided  that  an  appointment  of  an  executor  with- 
out more  would,  since  the  Wills  Acty  1  Vict  c.  26,  make  the  fund 
assets.  And  so  to  hold  would  appear  to  give  a  very  unnatural 
constoiction  to  sect  27  of  the  WtUs  Act  as  to  the  execution  of 
powers  by  a  general  disposition.  Having  regard  to  the  27th 
section,  it  seems  not  unreasonable  to  hold  that  a  testator  having 
a  general  power,  and  directing  a  certain  application  of  his  pro- 
perty, must  be  taken  in  all  cases  to  exercise  the  power  to  the 
extent  to  which  the  direction  is  effectual.  The  difficulty  lies  in 
extending  this  rule  to  cases  where  the  direction  is  ineffectuaU 
Of  course  a  testator  may  say,  "  I  appoint  to  my  executor  as  part 
of  my  peraonal  estate,"  and  may  expressly,  or  in  the  event,  leave 
his  personal  estate  undisposed  of;  and  yet  it  may  be  held  that 
he  has  nevertheless  made  it  part  of.  his  personal  estate  for  all 
purposes.  But  in  general,  where  the  appointment  is  for  a  limited 
purpose,  or  a  purpose  which  fails,  it  would  seem,  on  principle, 
that  there  should  be  no  appointment  at  all,  or  none  beyond  the 
limited  purpose.  Unquestionably  there  is  great  difficulty  in 
167]  construing  an  appointment  '^'of,  for  instance,  an  equitable 
interest  in  a  money  fund  to  A.  in  trust  for  B.  as  differing  from 

0)  22  Beay.,  444.  O  Law  Rep.,  0  £q.,  423. 


Vol.  Xm.]  EQUITT  GASBS.  639 

V.-C.W.  In  re  DaYies*  Trosta.  1871 

an  appointment  of  the  same  ftind  to  B. ;  and  doubts  might  be 
suggested  as  to  the  effect  of  such  a  gift  where  A.  died  before 
the  testator  as  well  as  B.^  or  where  there  is  an  appgintment,  for 
example,  to  a  person  in  trust  for  A.  for  her  separate  use,  with 
remainder  to  her  children,  no  executor  being  named,  and  there 
being  no  children.  Still,  though  there  is  binding  authority  for 
holding  that  a  bequest  of  residue  to  A.  in  trust  for  B.  makes 
the  fond,  subject  to  a  general  power,  assets  for  all  purposes  of 
the  appointor,  it  does  not  appear  to  have  been  yet  decided  that 
where  there  is  no  appointment  to  A.j  but  merely  an  appoint- 
ment to  B.  direct,  and  B.  dies  before  the  testator,  the  result  is 
the  same.  Here  there  is  an  appointment,  which,  under  the  old 
law  as  well  as  the  new,  would  make  the  appointed  fund  assets 
for  debts  to  the  extent  of  any  deficiency  of  the  appointor's  per- 
sonal estate ;  and  (at  any  rate  under  the  new  law)  would  make 
it  assets  for  paying  the  lega<iies  in  case  of  a  like  deficiency. 
There  is  then  a  general  gift  and  appointment  of  residue  which 
Ml  as  to  two  fourth  parts  of  it  And  the  real  question  is, 
whether  I  am  bound  to  hold  that  these  two  fourth  parts  (after 
payment  of  all  debts  and  legacies)  are  effectually  appointed  for 
eyery  purpose.  *  Ko  authority  seems  to  go  so  &r ;  and  though 
to  hold  otherwise  tends  to  draw  a  line  between  gifts  not  quite 
satisfactorily  distinguished  in  principle,  it  seems  less  dangerous 
to  do  this  than  to  adopt  the  opposite  view,  and  to  hold  what 
would,  in  many  cases,  carry  the  effect  of  a  will  &r  beyond  its 
intention.  I  therefore  decide  that  the  next  of  kin  of  the  hus- 
band are  entitled.  The  costs  will  be  as  between  solicitor  and* 
client,  and  must  come  out  of  the  ftind ;  and,  the  administratrix 
requesting  it,  I  shall  direct  an  inquiry  as  to  the  next  of  kin  of 
B^>ert  Davies. 

Solicitors  for  the  Petitioner :  Messrs.  Bicknell  ^  Horixru 
Solicitor  for  the  Respondent ;  Mr*  E.  Clarke. 
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M.B.  Jan.  12, 1872. 

191]  *Nbsham  V.  Sblby. 

[Law  Reports,  18  Equity  Ctsea,  191.] 

[1870  N.  60.] 

Affreementf0rLea9e — Memorandum  in  WriHng^Oorrdtpondence — Statute  ef 

Frimde. 

A  bill  for  specific  perf onnanoe  alleged  a  verbal  agreement  for  the  lease  of  a 
house  by  the  Plaintiff  to  the  Defendant  for  seven  years  from  Michaelmas,  1870, 
followed,  first,  by  a  letter  from  the  Defendant  to  the  Plaintiff,  which-  did  not 
state  when  the  term  was  to  commence,  and,  secondly,  by  another  letter  of  the 
Defendant  to  the  Plaintiff,  in  which,  after  referring  to  the  previous  letter,  the 
Defendant  stated  that  he  thought  it  best  to  say  that  it  was  clearly  understood  <m 
his  part,  that  the  Plaintiff  agreed  to  let  the  house  for  seven  years  from  Michael- 
mas, 1870,  upon  certain  conditions  therein  mentioned,  some  of  which  the  Plaint- 
iff did  not  admit  to  form  part  of  the  alleged  verbal  agreement : — 

HMf  that  neither  the  first  letter,  nor  the  two  together,  constituted  a  memo- 
randum in  writing  of  the  alleged  agreement  .sufficient  to  satisfy  the  requirementB 
of  the  StcUute  of  Frauds. 

This  was  a  suit  for  specific  pertbrmance  of  ah  agreement  to 
take  a  lease  of  a  hoase.  The  only  question  argued  was,  whether 
there  was  a  memorandum  in  writing  of  the  alleged  agreement 
sufficient  to  satisfy  the  requirements  of  the  Statute  of  Frauds. 

In  March,  1870,  the  Defendant  was  tenant  of  a  house  belong- 
ing to  the  Plaintiff,  called  Ashmounty  for  a  term  which  was  to 
expire  at  Michaelmas,  1870.  On  the  19th  of  March,  1870,  the 
Defendant  called  on  the  Plaintiff,  and  a  conversation  took  place 
between  them,  in  the  course  of  which  the  Defendant  stated  that 
Askmouni  was  not  large  enough  for  his  fitmily ;  upon  which  the 
Plaintiff  suggested  that  another  house,  called  Oromtadt  Houscy 
also  belonging  to  the  Plaintiff,  might  suit.  Both  parties  then 
went  and  inspected  Oronstadt  House  ;  and,  according  to  the  al- 
legations in  the  bill,  a  verbal  agreement  was  come  to  between 
them,  whereby  the  Plaintiff  agreed  to  put  the  house  into  pro- 
per tenantable  repair ;  and  the  Defendant  agreed,'  upon  this 
being  done,  to  take  the  same  at  the  yearly  rent  of  £120  for  the 
term  of  seven  years  copxputed  from  Michaelmas,  1870,  deter- 
minable by  the  executors  of  the  Defendant  at  six  months'  notice, 
in  the  event  of  the  death  of  the  Defendant  during  the  term. 
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Dqring  the  interview  the  Defendant,  at  the  request  of  *the  [192 
Plaintiff,  wrote  and  delivered  to  the  Plaintiff  the  following 

letter : — 

**  Ashmomij  Abbey  Wood^  19th  March;  1870. 

"  My  dear  Sir,  —  After  our  conversation  this  eveYiing  upon 
my  exchange  of  residence,  I  agree  to  take  Cfronsiadt  House  for 
the  term  of  seven  years  on  lease,  subject  to  the  condition  of 
terminating  at  six  months  in  the  event  of  my  death,  at  the  rent 
of  <£120  per  annum,  on  its  being  put  into  proper  and  tenanta- 
ble  repair. 

"  Tours  fieiithfully, 

«  £.  Nesham,  Esq.  Thxmuis  SeVby:' 

It  was  admitted  that  this  letter  of  itself  was  insufKcient  to 
satisfy  the  statute,  and  it  was  proposed,  on  the  part  of  the  Plaint- 
iff, to  supply  the  defect  by  a  letter,  written  by  the  Defendant  to 
the  Plaintiff  on  the  20th  of  March,  1870,  of  which  the  material 
part  was  as  follows : — 

"  With  reference  to  my  note  to  you  of  last  evening,  which 
was  so  hastily  entered  upon  and  penned  in  your  presence,  with 
the  suggested  alteration  made  by  your  wish,  I  think  it  best,  to 
prevent  the  possibility  of  any  misunderstanding  arising  between 
us,  to  say  that  it  is  clearly  understood  on  my  part  that  you 
agree,  on  my  taking  a  lease  of  Oromtadt  House  for  seven  years 
from  Michaelmas  next,  at  £120  per  annum,  to  put  it,  with  the 
out-buildings,  fencing,  palings,  gates,  &c.,  attached  thereto,  in 
all  proper  and  tenantable  repair  as  shall  be  approved  by  my  own 
surveyors,  Messrs.  Wigg  ^  PowneR,  of  7,  Bedford  Row.  I  also 
conclude  that  I  shall  have  all  the  accommodations  that  I  now 
have  here,  such  as  a  bath-room,  which,  if  you  prefer,  can  be 
taken  from  the  house  I  am  now  occupying,  with  the  pipes, 
leading,  &c. ;  and  as  I  did  not  go  over  the  grounds,  I  conclude 
that  there  are  the  usual  outdoor  offices  —  such  as  coach-house, 
harness-room,  stabling  with  loose  box  as  I  have  here,  tool-house, 
and  conservatory  heated  with  hot-water  pipes ;  that  the  gardens 
will  be  made  perfect  with  plants  and  shrubs  of  the  same  quality 
and  description  as  I  have  just  planted  at  Ashmount^  or  those 
now  recently  planted  should  be  taken  up  and  planted  afresh  at 
Oronstadt  House  ;  that  the  same  quality  of  gravel  from  Dariford 
shall  be  laid  on  the  garden  walks,  or  taken  from  the  walks  at 
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Ashmount ;  that  I  may  be  also  permitted  to  remove  all  firuit  trees, 
dmig,  &c.,  at  Michaelmas,  1870,  that  have  been  planted  and 
193]  brought  *on  the  premises  during  the  past  week ;  and  that 
the  kitchener  which  has  been  imdergoing  repair  last  week  by 
having  a  new  boiler,  Ac,  put  in,  shall  be  removed  and  placed 
at  Orcnstadt  House  ;  and  it  must  be  clearly  imderstood  that  the 
drainage  must  be  made  perfect,  as  I  understand  from  several 
of  my  neighbors  that  it  has  long  been  in  a  very  imperfect  state, 
and  the  house  is  also  represented  to  be  exceedingly  damp.  I 
merely  state  what  I  am  told  since  I  saw  you.  In  consequence  of 
this  I  should  wish  the  covenant  that  you  purpose  inserting  in  the 
lease  as  to  the  lease  being  terminated  at  the  expiration  of  six 
months  in  the  event  of  my  death,  shall  also  extend  to  any  illness 
ofmyselfor  fiimily  occasioned  by  defective  drainage.  *  .  .  Subject 
to  these  conditions  I  am  prepared  to  ratify  what  I  oflfered  you, 
though  some  of  my  neighbors  state  the  rent  is  much  too  high." 
On  the  21st  of  March  the  Plaintiff  replied  to  the  Defendant 
as  follows: — 

"  I  have  to  acknowledge  the  receipt  of  your  letter,  from  which 
it  is  evident  to  me  that  you  have  been  prejudiced.  In  order  to 
set  your  mind  at  rest  on  the  point,  and  to  show  you  that  I  in- 
tend to  act  liberally  to  you,  I  enclose  specification  drawn  up  by 
my  surveyor,  Mr.  Davenport,  and  from  this  you  will  at  once  see 
that  the  house  will  be  put  into  good  repair,  and,  in  &ct,  all 
done  that  you  could  reasonably  ask  of  me.  With  regard  to  the 
shrubs,  I  will  allow  you  to  replant  all  the  shrubs  at  Oronsiadt 
Mouse  planted  since  Christmas  at  Askmoimt,  and  the  garden 
shall  be  put  into  order.  I  shall  feel  much  obliged  if  you  can, 
without  serious  inconvenience,  take  Oronsiadt  Souse  at  Mid- 
summer Day,  when  I  will  have  it  quite  ready  for  you.  I  have 
seen  Mr.  Davenport  to  let,  if  possible,  AshnumU  by  Midsummer 
or  Michaelmas  next  Please  return  specification  when  you  have 
read  same." 

The  Defendant  returned  the  specification,  and  on  or  about 
the  5th  of  April,  1870,  finally  refrised  to  take  a  lease  on  the 
terms  alleged  by  the  Plaintiff  to  have  been  agreed  upon ;  and 
afterwards  the  bill  in  this  suit  was  filed. 
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Mr.  SouthgaUj  Q.C.,  and  Mr.  Dauney^  for  the  Plaintiff: — 

The  letter  on  the  19th  of  March  does  not  clearly  show  when 
the  term  was  to  commence ;  but  we  can  supply  the  defect  from 
the  *letter  of  the  20th  of  March.  The  effect  of  that  letter  [194 
may  be  shortly  stated  thus :  ^^  I  admit  that  last  night  I  entered 
into  an  agreement  for  a  lease  to  commence  at  Michaelmas, 
1870 ;  but  now  I  ask  for  something  more.'*  A  letter  may  be 
used  to  supply  a  term  in  an  agreement,  although  it  is  written 
for  the  purpose  of  repudiating  the  whole  agreement :  Bailey  v. 
Sweeting  Q.  In  Verlomder  v.  Codd  (")  a  person  by  letter  agreed  to 
grant  an  extension  of  a  lease,  and  by  a  subsequent  letter  fixed 
the  time  when  the  term  so  proposed  to  be  extended  was  to  ex- 
pire ;  and  it  was  held  that  the  letters  constituted  %  sufficient 
memorandum  to  satisfy  the  Statute  of  £)raitds.  In  Warner  v. 
WWington  (')  the  letter  containing  the  terms  of  the  agreement 
sought  to  be  enforced  did  not  state  the  name  of  the  lessor ;  but 
it  was  held  that  the  defect  miglit  be  supplied  by  means  of  ano- 
ther letter,  in  which  the  name  was  mentioned. 

•    Mr.  Fn/f  Q.C.,  and  Mr.  CkUtt/y  for  the  Defendant,  were  not 
called  upon. 

Lord  Bomillt,  M.R.  — 

I  do  not  think  that  anything  can  be  made  of  this  case.  I 
think  it  was  merely  negotiation  between  the  parties.  The  first 
letter  taken  alone  seems  to  me  not  to  be  one  upon  which 
specific  performance  of  any  ^omise  could  be  enforced.  It  is 
very  short,  "  after  our  conversation  this  evening  upon  my 
change  of  residence  "  —  that  is,  there  was  a  conversation  be- 
tween them  upon  the  exchange  of  residence  —  ^^  I  agree  to  take 
Cfrcnsiadt  Souse  for  the  term  of  seven  years  on  lease,  subject  to  the 
condition  of  terminating  at  six  months  in  the  event  of  my  death,  at 
the  rent  of  £120  per  annum,  on  its  being  put  into  proper  and  ten- 
antable  repair."  To  take  it  from  when  ?  From  the  day  on  which 
this  letter  was  signed  7  It  is  quite  clear  you  must  go  to  something 
else  in  order  to  have  it  explained  what  is  the  time  which  is  re- 
ferred to,  that  is,  when  tbe  seven  years  be^n  to  run.  Then  it 
is  proposed  to  supply  that  omission  from  the  subsequent  letter. 

Q)  9  G.  B.  (N.  S.),  848.  O  T.  &  R.,  852.  O  8  I>rew,  528. 
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I  admit  that  you  may  make  out  a  contract  from  a  number  of 
letters  taken  together ;  and  if  the  Plaintiff  agrees  in  them  to 
enter  into  a  definite  contract  that  contract  will  be  enforced  by 
195]  this  Court.  You  may  get  part  of  the  *contract  from  one 
letter,  and  supply  the  period  of  itd  commencement  from  another 
letter,  but  you  cannot  do  tiiat  and  at  the  same  time  repudiate 
those  parts  of  the  other  letter  in  which  the  person  making  the 
proposition  introduces  a  number  of  other  terms.  He  may  say, 
^^  I  am  willing  to  take  the  lease  from  Michaelmas,  but  at  the 
same  time  I  understand  that  the  repairs  are  to  be  determined 
by  my  surveyor ;  that  there  is  to  be  a  warm  bath ;  tiiat  there  is 
to  be  a  gravel  of  a  particular  quality ;  and  that  there  are  to  be 
plants  of  a  particular  sort"  If  the  lessor  acts  upon  that,  and 
takes  the  commencement  of  the  lease  from  Michaelmas,  he  must 
take  the  other  stipulations  suggested  by  the  lessee.  The  lessor, 
in  other  words,  cannot  take  as  much  of  the  letter  as  suits  his 
purpose  and  reject  the  rest  Here  the  lessor  answers  to  that^ 
"  With  reference  to  putting  it  into  proper  repair,  it  is  not  to  b6 
decided  by  your  surveyors  but  by  my  surveyors;  as  to  the 
plants,  I  will  allow  you  to  put  in  those  you  have  planted  since 
Christmas."  In  fact  all  this  was  only  negotiation  between  the 
parties ;  and  if  a  bill  for  specific  performance  is  filed,  it  must 
be  filed  upon  the  enforcement  of  a  promise  contained  in  both 
letters,  on  which  the  Defendant  would  be  entitied  to  have  all 
that  he  stipulated  for  in  the  second  letter ;  but  that  is  not  what 
the  Plaint^  seeks.  Then,  while  the  matter  is  still  in  negotia- 
tion, the  Defendant,  not  later  than  a  few  days  afterwards,  in  the 
first  week  of  April,  says,  "  I  wilt  have  nothing  at  all  to  do  with 
it"  Thereupon  the  bill  is  filed  for  specific  performance. 
Courts  of  equity  have  frequently  been  blamed  for  the  manner 
in  which  in  many  cases  a  mere  correspondence  between  the 
parties  has  been  converted  into  a  contract  contrary,  it  is  said,  to 
their  intention.  In  this  case  the  Plaintiff  appears  to  me  to  be 
in  this  dilemma :  either  the  letter  of  the  19th  of  March  consti- 
tutes the  whole  of  the  contract,  in  which  case  it  is  too  vague  for 
a  Court  of  Equity  to  carry  it  into  execution,  or  it  is  contained 
in  the  two  letters  of  the  19th  and  the  20th  of  March ;  and  then 
that  is  not  the  contract  which  the  Plaintiff  seeks  to  enforce ;  on 
the  contrary,  the  plaintiff  seeks  to  have  something  taken  out 
of  it 
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I  am  of  opinion  that  upon  this  case  specific  performance  can- 
not be  enforced,  and  that  the  bill  most  be  dismissed  with  costs. 

Solicitors :  Messrs.  Pearson  ^  Lee  ;  Messrs.  Aldridge  ^  Thorn. 


M3.  Dec  16, 1871 ;  Jan.  15, 1872. 

*Elsb  v.  Else.  [196 

[Law  Reports,  18  Eqnity  Cases,  196.] 

[1868  E  64.] 

Vmdor  and  Pv/rehMer— Sale  lyy  Chu/rt  of  Chafnc€Ty--C(mdiUon»of8aie--0(nir 
dMonnotto  Object  to  Title  prior  to  Document  chosen  (U  rootofTUle — Prior 
TUiehad^  Speciffic  Pefrformcmee, 

A  sale  was  made  by  the  Court  of  Chanoeiy  under  conditions  which  precluded 
the  purchaser  from  objecting  to  the  tittle  prior  to  the  document  chosen  as  root 
of  title,  and  made  recitals  in  deeds  more  than  twenty  years  old  conclusive.  A 
ledtal  covered  by  this  condition  was  so  framed  as  to  conceal  a  defect  of  title 
prior  to  the  date  fixed  for  commencement  of  title.  The  purchaser  inquired  into 
the  prior  title,  and  refused  to  complete  on  the  ground  that  the  prior  title  was 
bad ;  and  the  Court  being  of  opinion  that  such  objection  was  well  founded : — 

EM,  that,  the  sale  being  by  the  Court,  the  purchaser  was  not  precluded  by 
the  conditions  from  raising  the  objection,  and  ought  to  be  discharged  from  his 
purchase. 

Whether  a  similar  decision  would  be  given  in  the  case  of  an  ordinary  sale, 

qUCBTe. 

Hannah  Cbooebs,  by  her  will^  dated  the  16th  of  April,  1823, 
devised  certain  real  estate  to  trustees  upon  trust  to  let  the  same, 
and  to  apply  the  rents,  issues,  and  profits  in  the  maintenance 
and  education  of  WHMam  Biehards  imtil  he  should  attain  his  age 
of  twenty-one  years;  and  when  he  should  have  attained  that 
age,  upon  trust  to  assign,  and  the  testatrix  thereby  gave  and 
devised  the  same  to  Thomas  Bkhards  and  the  said  William 
MichardSy  their  heirs  and  assigns,  for  ever,  equally  to  be  divided 
between  them,  share  and  share  alike,  as  tenants  in  common ; 
but  should  one  of  them  happen  to  die  before  he  arrived  at  the 
age  of  twenty^ne  years,  leaving  no  child  or  children  behind 
him  lawfcdly  begotten,  then  she  gave,  devised,  and  bequeathed 
the  same  unto  the  survivor  of  them^  his  heirs  and  assigns,*  for 
ever ;  and  if  it  should  so  happen  that  both  the  said  Thmas 
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Richards  and  WiJUam  JRkhards  should  die  leaving  no  lawful  child 
or  children  behind  them,  then,  and  in  such  case,  she  gave,  de- 
vised, and  bequeathed  the  same  estate  to  her  five  nephews 
therein  mentioned.  The  testatrix  died  shortly  after  the  date 
of  her  will. 

Thomas  Bichards  died  under  twenty-one  without  leaving  any 
197]  *children.  WUliam  Bichards  attained  twenty-one,  and  in 
1838  sold  the  property  devised  to  him  by  Harmah  OrooJces  to 
Charles  Mse,  and  conveyed  the  same  to  him  by  indentures  of 
lease  and  release  of  the  23d  and  24th  of  July,  1838,  in  the  latter 
of  which  deeds  the  will  of  Sannah  Orookes  was  recited  down  to, 
but  Hot  including,  the  ultimate  gift  over.  WUHam  Richards  was 
still  living  and  childless. 

Charles  Else  died  in  December,  1864,  and  this  suit  was  insti- 
tuted for  the  administration  of  his  real  and  personal  estate.  An 
order  was  made  in  the  suit  for  the  sale  of  his  real  estate,  inclad- 
ing  the  property  purchased  by  him  in  1838. 

The  title  to  such  property  was  in  due  course  referred  to  the 
late  Mr.  Hayes^  as  conveyancing  counsel,  who  investigated  the 
same,  and  was  of  opinion  that  the  ultimate  gift  over  took  effect 
only  in  the  event  of  WilUam  Richards  dying  under  twenty-one 
without  leaving  children,  and  consequently  that  a  good  title 
could  be  made  thereto  by  persons  claiming  under  Charles  Else. 
The  property  was  put  up  for  sale  in  lots  under  conditions  which 
were  settled  by  Mr.  HayeSy  and  provided  (condition  8)  that  the 
abstract  should  commence  with  indentures  of  lease  and  release 
dated  23d  and  24th  of  July,  1838,  being  a  conveyance  on  a  sale ; 
(condition  9)  that  the  purchasers  should  accept  such  commence- 
ment as  a  good  substantive  root  of  title,  and  not  make  any  ob- 
jection or  requisition  in  respect  of  any  prior  title,  or  evidence 
of  prior  title,  notwithstanding  any  recital  or  notice,  or  other 
disclosure  of  any  such  prior  title ;  and  (condition  16)  that  the 
purchaser  should  accept  all  recitals  and  statements  in  every  ab- 
stracted d^d,  will,  or  other  document  dated  twenty  years  or 
more  prior  to  the  day  of  sale  as  sufficient  and  conclusive  evi- 
dence of  the  instruments,  fiicts,  matters,  and  things  recited. 

The  purchaser  of  one  of  the  lots,  having  ascertained  the  facts 
as  to  the  prior  title,  reftised  to  complete;  and  the  question 
whether  he  was  to  be  compelled  to  do  so  came  before  the  Court 
on  an  adjourned  summons. 
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The  SoUcUor-Gfeneral  (Mr.  Jessel^  Q.C.),  and  Mr.  Begg^  for  the 
Plaintiflfe  in  the  fluit : — 

The  gift  over  in  the  will  of  Hamwh  Orookes  takes  effect  only 
in  *the  event  of  William  Itichards  dying  under  twenty-  [198 
one ;  for  there  is  an  express  direction  to  'convey  to  William 
JUchards  at  twenty-one ;  and,  moreover,  the  true  construction  is 
so  setfled  by^authority :  Kirkpatrick  v.  KUpatrkk  (*) ;  WhtahU  v. 
Withers  0-  * 

But  the  conditions  of  sale  preclude  the  purchaser  from  rais- 
ing the  objection.  We  admit  that,  even  under  these  conditions, 
the  Court  would  not  force  an  absolutely  bad  titie  on  a  pur- 
chaser ;  but  the  effect  of  these  conditions  is  to  throw  on  the 
purchaser  the  burden  of  showing  afBrmatively  that  the  prior 
titie  is  bad,  and  that,  in  the  face  of  the  authorities  cited,  we 
submit  that  he  cannot  do. 

Mr.  Joshua  WUliams^  Q.C.,  for  the  purchaser : — 

The  purchaser  ought  not  to  be  precluded  by  the  conditions 
from  objecting  to  the  titie.  This  is  a  sale  by  the  Court,  and  at 
such  sales  purchases  are  made  on  the  supposition  that  every- 
thing will  be  fidrly  disclosed.  Now  the  conditions  disclose 
nothing;  and  even  the  abstract  frimished  did  not  disclose  the 
objection,  for  the  recital  of  the  will  of  Himnah  Orookes,  contained 
in  the  deed  which  is  made  the  root  of  titie,  stops  short  just  at 
the  critical  point  It  will  be  a  great  blow  to  fair  dealing  if  the 
Court  forces  a  bad  titie  on  a  purchaser  under  such  circumstances. 

Then,  as  to  the  titie  itself,  it  is  said  that  the  will  of  Sarmah 
Orookes  contains  a  direction  to  convey  to  William  Itichards  at 
twenty-one ;  but  the  word  used  is  to  "  assign,"  which  means 
simply  to  put  him  in  possession.  The  legal  effect  of  the  will 
was  to  vest  an  estate  in  William  Richards  at  .once,  subject  only 
to  the  interest  and  power  of  the  trustees  during  his  minority : 
BcTostcrCs  Oase  (■) ;  then  there  is  a  good  executory  gift  over  in 
the  event  of  WiOiam  Richards  dying  without  leaving  children  : 
Doe  Ewart  (*) ;  and  the  event  on  which  the  ^ft  over  is  to  take 
effect  is  not  confined  to  death  under  twenty-one,  but  extends  to 
the  whole  period  of  the  life  of  William  Richards :  ^Edwards  ▼• 

(>)  18  Vea.,  476.  O  3  Rep.,  21 ,  a. 

O  16  Sim.,  505.  (*)  7  A.  &  E.,  036. 
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Edwards  Q) ;  Cotton  v.  OotUm  (^.    The  gift  overis  likely  to  take 
effect,  and  to  take  effect  soon. 


The  SoUeitor-GenercUy  in  reply. 


199]    *Jan- 15.    LoED  RoMiLLT,  M.R. : — 

This  case  raises  a  question  of  great  importance  as  regards 
the  conduct  and  practice  of  the  Court  of  Chancery.  It  may 
be  that  its  duties  sometimes  conflict;  and  this  case  seems 
at  first  sight  to  raise  a  question  of  that  description.  But  in  re- 
ality no  such  conflict  can  ever  arise  if  the  principle  on  which 
the  Court  proceeds  be  steadily  borne  in  mind,  viz.,  the  princi- 
ple of  truth,  and  the  avoidance  of  all  deceit,  or  even  the  sem- 
blance of  a  trick.    The  case  arises,  thus : — 

It  is  the  duty  of  the  Court  of  Chancery,  on  certain  occasions, 
to  sell  the  real  property  of  its  suitors.  It  is,  of  course,  the  duty 
of  any  person  or  any  Court  which  takes  upon  itself  that  duty  to 
sell  the  thing  entrusted  to  it  in  the  most  advantageous  manner. 
For  this  purpose  conveyancers  are  attached  to  the  Court  of 
Chancery,  whose  duty  it  is,  amongst  other  things,  to  prepare 
conditions  of  sale,  subject  to  which  the  property  is  offered  for 
sale,  and  to  make  them  such  as  will  effect  its  object,  and  con- 
duce to  producing  the  highest  price ;  but  in  so  doing  they  must 
not  insert  anything  which  may  mislead  or  deceive  an  innocent 
bond  fide  purchaser.  That  question  arises  in  this  case  in  the 
event  of  the  Court  being  of  opinion  that  a  good  title  cannot  be 
shown.  The  consequence  is  that  two  questions  are  presented 
to  the  Court 

The  first  question  is  whether  the  purchaser  is  bound  by  the 
8th  and  9th  conditions  of  sale,  under  which  he  bought ;  and  the 
second  question  is  whether,  if  he  is  not  so  bound,  he  has  got  a 
good  titie  to  the  property  sold  to  him.  I  think  the  first  ques- 
tiod  presented  to  me  is  so  intimately  connected  with  the  second, 
that  it  depends  so  much  upon  it,  that  it  will  be  more  convenient, 
in  the  way  I  regard  this  case,  to  consider,  first  the  validity  of 
the  objection  to  the  titie,  on  the  assumption  that  no  condition 

0)  16  Beav.,  357.  O  38  L.  J.  (Ch),  489. 
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of  Bale  affects  the  question^  and  then  to  consider  whether 
the  conditions  of  sale  preclade  the  purchaser  from  taking  the 
objection. 

The  objection  to  the  title  depends  npon  the  prober  construc- 
tion to  be  put  on  the  will  of  a  lady  called  Mrs.  Orookes. 

[His  Lordship  then  stated  the  will,  and  continued : — "] 

The  jfiEkcts  are  these :  Thomas  died  under  twenty-one,  without 
issue.  WilUam  Bichards  attained  twenty-one,  and  is  now  living, 
but  is  of  an  advanced  age,  and  has  no  children.  He  was  the 
predecessor  *in  title  of  the  vendor,  and  claimed  to  be  [200 
owner  in  fee  simple  of  the  property,  on  the  ground  that  the  gift 
over  on  the  contingency  of  his  dying  without  leaving  a  child  is 
limited  to  that  event  occurring  during  his  infancy,  and  that,  on 
his  attaining  twenty-one,  he  became  entitled  to  an  indefeasible 
estate  in  fee  simple  in  the  property. 

I  regret  to  say  that  full  consideration  of  the  words  of  the  will, 
and  of  all  the  authorities  which  relate  to  the  subject,  compels 
me  to  come  to  the  conclusion  that  the  event  of  dying  without 
leaving  a  child  is  not,  in  this  will,  confined  to  in&ncy,  and  that 
so  to  confine  it  would  be  to  impart  a  meaning,  and  to  add  words 
to  the  will,  neither  of  which  can  be  found  there.  I  am  of 
opinion  that  the  contingency  of  dying,  having  no  child,  here 
spoken  ofl  means  at  any  time,  whenever  that  death  may  occur. 

I  think  it  useless  to  go  ibrongh  the  authorities  on  this  point 
which  I  have  done  on  previous  occasions  —  the  more  so  as  my 
decision  on  this  case  will  bind  no  one,  and  could  neither  give 
to  the  vendor  any  title  not  now  possessed  by  him,  nor  take  away 
from  him  any  right  now  vested  in  him.  But  I  am  bound  to  say 
that,  having  carefrQly  reconsidered  this  question,  which  I  have 
had  before  me  on  many  previous  occasions,  I  have  come  to  the 
conclusion  that  the  death  of  WiUiam  BkhardSy  without  having  a 
child,  is  not  confined  to  that  event  occurring  during  his  infimcy. 
Having  arrived  at  that  conclusion,  the  next  question  arises, 
viz.,  whether  it  is  open  to  the  purchaser  to  take  this  objection. 
The  conditions  are  these : —  [Ss  Lordship  read  them.] 

The  indenture  of  release  of  the  24th  of  July,  1888,  recites  the 
will  of  Mrs.  OrookeSy  but  the  recital  is  inaccurate,  for  it  stops 
short  at  the  gift  over.  I  am  of  opinion  that  these  conditions  of 
sale  are  not  such  as  a  Court  of  Equity  can  enforce  on  a  pur- 
chaser.   They  amount  to  a  condition,  in  fact,  to  the  effect  that 
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if  you  find  you  have  not  got  the  property,  and  cannot  keep  it, 
you  shall  not  object.  Practically  this  is  a  condition  saying,  that 
although  you  imagine  you  have  been  sold  the  fee,  still,  though 
you  find  tiiia!;  you  have  only  bought  an  estate  for  the  life  of  a 
man  advanced  in  years,  you  must  keep  the  property  and  pay  the 
price,  because  you  have  been  foolish  enough  to  buy  subject  to 
such  conditions  of  sale.  The  argument  is,  that  you  have  shut 
201]  your  eyes,  and  have  got  the  property  *  at  a  reduced  price 
(which  is  probably  true) ;  and  you  therefore  have  run  the  risk 
of  being  ultimately  ejected  against  the  reduction  of  price.  I  do 
not  mean  to  express  any  opinion  as  to  how  the  Court  would 
look  at  this  question  if  it  arose  between  two  strangers. 

A  buyer,  no  doubt,  knows  that  unusual  conditions  of  sale  ore 
framed  to  meet  peculiar  difiiculties ;  and  these  are  quite  fisdr, 
even  where  framed  by  the  Court,  if  they  will  still,  in  the  opin- 
ion of  the  Court,  leave  the  purchaser  in  the  complete  possession 
of  the  thing  he  has  bought,  even  though  he  does  not  get  what 
is  called  a  marketable  titie ;  but  if  not,  the  Court  has  no  right 
to  enter  into  such  contests,  and  try  to  fence  with  and  outwit 
purchasers,  and  sell  on  the  chance  of  the  purchaser  being  able 
to  resist  a  suit  for  the  recovery  of  the  possession  of  the  lands  on. 
a  defect  not  disclosed  to  him.  I  am  of  opinion  that  such  a  con- 
dition would  be  bad  as  a  fraudulent  misleading  condition  in 
any  sale,  for  it  professes,  or  induces  the  buyer  to  believe,  that 
the  recital  accurately  represents  the  will,  which  it  does  not. 
But  in  a  sale  under  the  authority  of  the  Court  of  Chancery, 
which,  above  all  things,  ought  to  teach  others,  and  set  them  the 
example  of  straightforward  dealing,  and  telling  the  truth,  and 
the  whole  truth,  such  a  condition  under  the  circumstances  of 
this  case,  is,  in  my  opinion,  binding  on  no  one.  No  good  title 
being  shown,  and  the  purchaser  not  being  bound  by  the  condi- 
tions of  sale  to  accept  a  bad  one,  he  must  be  discharged  from 
his  purchase,  and  have  his  costs  of  the  whole  proceedings. 

Solicitors :  Mr.  J.  MlioU  Fox  ;  Messrs.  Le  Biche  ^  Sen. 
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♦Rbnnib  V.  Morris.  [203 

[Law  Reports,  18  Eqnitj  Gases,  203.] 
[1868  B.  154.] 

ofJdtibffr, 

A  jobber  or  dealer  in  shares  on  the  Stock  Exclumge  contracted  ta  purchase 
the  Plaintiff's  shares  in  a  company,  and  gave  in  to  the  Plaintiff's  brokers  a 
ticket  with  the  name  of  the  intended  transferee,  which  had  been  passed  on  to 
him.  After  the  execution  of  the  transfer  It  was  discovered  that  the  transferee 
was  an  infant,  of  which  neither  party  was  previously  aware ;  and  the  Plaintiff 
became  liable  for  calls.  In  a  suit  by  the  Plaintiff  against  the  jobber,  seeking  to 
make  him  liable  to  indenuiify  him  in  respect  of  the  shares : — 

HtHdt  that,  as  by  the  usage  of  the  Btoek  Exefumge  the  jobber  was,  in  the 
absence  of  fraud,  discharged  from  liability  when  he  had  given  the  name  of 
the  transferee  and  paid  for  the  shares,  and  as  he  had  given  all  the  further  in- 
formation required  by  the  vendor,  the  suit  against  him  could  not  be  sustained. 

The  Plaintiff^  George  Benmey  was^  at  the  time  of  the  transac- 
tions in  question^  the  owner  and  re^stered  holder  of  certain 
shares  in  Overendy  Gvmeyy  ^  Co.,  Limted,  The  Defendant, 
WiUiam  Morris^  was  a  member  of  the  Stock  Mcchange,  and  a 
dealer  and  jobber  in  shares.  The  object  of  the  suit  was  to  make 
the  l)efendant  liable  in  respect  of  thirty  shares  in  the  said  com- 
pany sold  and  transferred  by  the  Plaintiff^  but  to  the  calls  on 
which  the  Plaintiff  remained  liable  by  reason  of  the  Defendant, 
who  contracted  for  the  purchase,  having  given  the  name  of  an 
infant  as  transferee. 

On  the  14th  of  May,  1866  (fonr  days  after  the  company  had 
stopped  payment),  the  Plaintiff's  brokers  offered  the  shares  for 
sale  in  the  market,  and  the  Defendant  agreed  to  purchase  them 
at  5^.  a  share,  and  on  the  same  day  handed  in  a  ticket,  accord- 
ing to  the  usage  of  the  Stock  Exchange^  with  the  name  of  Eohert 
Graham  as  the  intended  transferee.  The  Plaintiff  executed  the 
transfer  of  the  shares  into  the  name  of  Robert  Orahamy  and  on 
the  21st  of  May  the  Plaintiff's  brokers  handed  to  the  Defend- 
ant the  transfer  and  share  certificates,  and  made  no  objection  to 
the  name  of  the  transferee.  Neither  party  was  aware  till  long 
afterwards  that  Ghraham  was  an  infant. 
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The  Defendant's  name  was  never  registered,  and  the  Plaint- 
iff's name  remained  on  the  list  of  shareholders. 
204]  *I^  appeared  that,  according  to  the  established  usage  of 
the  Stock  Exchange,  which  was  followed  in  the  present  case,  a 
jobber  or  dealer  in  shares  bought  in  the  market,  not  for  himself 
but  for  the  purpose  of  re-sale,  and  was  deemed  to  have  fulfilled 
his  contract  with  the  broker  of  whom  he  purchased  it,  on  the 
day  preceding  the  settling  day,  called  the  "  name-day,''  he  fiir- 
nished  to  the  bro'ker  a  ticket  with  the  name  or  names  of  the 
person  or  persons  who  had  contracted  to  purchase,  and  pay  the 
price  foV  which  the  same  were  bought,  or  some  other  market- 
able price,  the  difference  (if  any)  being  made  up  by  the  jobber. 
It  farther  appeared  that  the  ticket  so  handed  in  to  the  vendor's 
broker  often  passed  through  several  hands,  from  the  ultimate 
transferee,  or  his  broker  to  the  jobber  with  whom  the  contract 
was  made.  Evidence  was  also  given  by  the  deputy  chairman 
of  the  committee  of  the  Stock  Exelumge  of  a  further  usage  (re- 
ferred to  in  the  judgment),  by  which  ten  days  were  i^Qowed  by 
the  rules  of  the  Stock  Exchange  before  the  transfer  was  completed 
to  enable  the  vendor  or  his  broker  to  satisfy  himself  that  the 
proposed  transferee  was  a  responsible  person. 

liL  June,  1866,  a  resolution  was  passed  for  the  voluntary 
winding-up  of  the  company,  and  on  the  3d  of  July,  1866,  an 
order  was  made  to  continue  the  voluntary  winding-up  under  tiie 
supervision  of  the  Court.  Soon  aftenyards  the  Plaintiff  was 
settled  on  the  list  of  contributories  in  respect  of  the  said  shares, 
and  paid  the  calls  that  were  made  thereon. 

In  December,  1866,  the  Plaintiff  having  discovered  that  Qror 
ham  was  an  infimt,  applied  to  the  Defendant  for  information 
respecting  the  person  who  gave  in  his  name.  He  refeia-ed  tiie 
Plaintiff  to  Messrs.  JBenUey  ^  Holly  who  were  the  next  interme- 
diate jobbers ;  and  it  appeared  that  they  purchased  for  Messrs. 
Wdfenden  ^  GMl^  of  tibe  Manchester  l^tck  Exchange,  who,  on 
being  applied  to,  said  that  they  purchased  for  Mr.  Lancashire 
on  the  Manchester  Stock  Exchange,  and  that  he  refused  to  give 
the  name  of  his  principal. 

The  Plaintiff  filed  his  bill,  alleging  that  the  Defendant  must 
be  treated  as  the  principal  in  the  contract  so  entered  into  by  him 
as  aforesaid,  and  praying  that  the  agreement  for  the  purchase 
of  the  shares  should  be  specifically  performed ;  and  that  the 
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Defendant  might  be  decreed  to  pay  to  the  Plaintiff  the  amonnta 
which  had  *been  paid  or  might  be  paid  by  him  in  respect  [205 
of  callB,  and  to  indemnify  the  Plaintiff  from,  all  fatnre  liability 
in  respect  thereof. 
The  Defendant,  by  his  answer,  denied  his  liability. 

Mr.  Sauihgaiey  Q.C.,  and  Mr.  Bagshawe^  for  the  Plaintiff: — 

The  contract  having  been  made  with  the  Defendant  for  the 
sale  oi  the  shares,  which  is  undisputed,  the  Plaintiff  is  entitled 
to  call  upon  him  to  complete  it,  as  he  has  fidled  to  give  in  the 
name  of  a  responsible  purchaser.  He  might  have  elected  to 
take  the  shares  himself,  but  instead  of  that  he  gave  in  the  name 
of  an  in&nt  as  transferee.  He  cannot  discharge  himself  of  his 
liability  unless  he  can  show  some  usage  of  the  Stock  Exchomge 
which  clearly  exonerates  him.  This,  we  submit,  he  has  fsdled 
to  do.  Where  the  substituted  purchaser  is  unable  to  contract, 
then  the  ori^nal  contracting  party  remains  liable. 

The  usage  of  the  Stock  Exchange  in  such  cases  was  fuUy  con- 
sidered in  the  case  of  OrisseU  v.  Bristowe  (*),  where  it  was  held 
that  the  final  buyers  of  shares  were  at  liberty  to  transfer  the 
contract  to  any  sufficient  buyer  who  would  take  them,  and 
would  then  be  releaised  from  liability ;  but  that  case  is  no  au- 
thority for  exonerating  a  jobber  when  he  has  given  the  name 
of  an  in&nt  as  transferee. 

'  Here  t^e  Yenior  has  become  liable  for  calls,  for  which  he  is 
entitled  to  be  indemnified  by  the  jobber.  The  same  principle 
was  recognized  in  Hawkins  v.  Maliby  (^ ;  Oastdlan  v.  Mobscn  0 ; 
Sogkinsonv.  Kelly  (*) ;  and  Mazted  v.  Morris  (•). 

Sir  B.  BaggaUar/y  Q.C.,  Mr.  Macnamaray  and  Mr.  StgginSy  for 
the  Defendant ; — 

This  case  is  governed  by  the  authority  of  Maxted  v.  Paine 
(second  action)  (•),  where  the  majority  of  the  Court  held  that  a 
jobber  who  had  purchased  shares  had  fulfilled  his  obligation 
by  passing  in  a  name  to  which  no  objection  was  taken  within 
the  time  limited  by  the  usage  of  the  Stock  Exchange,  and  that  in 

P)  Law  Rep.,  4  C.  P.,  86.  (*)  Ibid.,  6  Eq.,  496. 

O  IWd.,  6  Eq.,  505 ;  Ibid.,  4  Ch.,  200.        (•)  21  L.  T.  (N.  S.),  685. 
O  Law  Rep.,  10  Eq.,  47.  ,  (•)  Law  Rep.,  6  Ex.,  182. 
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206]  thc)  absence  of  fraud  *he  could  not  be  treated  as  an  nlti* 
mate  bnyer  for  himself  or  be  made  liable  for  calls. 

That  decision  is  directly  applicable  to  the  present  case.  There 
may  be  many  intermediate  purchasers  between  the  jobber  and 
the  ultimate  purchaser,  and  the  jobber  cannot  be  held  liable  for 
not  inquiring  into  the  responsibility  of  the  person  whose  name 
is  given  him  to  hand  in.  There  are  ten  days  allowed  by  the 
rules  of  the  Stock  Exchange  for  the  vendor  to  make  inquiries. 
After  that  time  the  liability  of  the  jobber  is  at  an  end.  It  does 
not,  however,  follow  that  the  ultimate  purchaser  is  not  liable, 
but  we  contend  that  by  the  pustom  of  the  Stock  EcchangCj  as 
well  as  upon  principles  and  authority,  the  present  suit  cannot 
be  sustained. 

Mr.  S&uihgate^  in  reply : — 

The  case  of  Maxted  v.  Paine  (*),  relied  on  by  the  Defendant's 
counsel,  is  not  an  authority  in  their  favor,  as  the  fistcts  were 
different,  the  transferee  there  being  a  person  capable  of  contract- 
ing. There  is  no  usage  of  the  Stock  Exchange  which  affects  the 
Plaintiff's  right  to  indemnify,  and  his  remedy  is  not  barred  by 
lapse  of  time. 


1873. 

Jan.  11.  Lord  Romillt,  M.R.,  after  staling  the  &ctB  of  the 
case,  continued : — 

There  is  no  doubt  that  the  Defendant  acted  bond  fde  ;  nor  is 
any  charge  of  fraud  or  collusion  alleged  against  him.  He 
bought  and  sold  according  to  the  established  usage  of  the  Stock 
Exchange.  According  to  that  usage,  by  which  all  members  and 
all  persons  employing  members. of  the  said  Slock  Exchange  for 
the  purpose  of  buying  and  selling  shares  are  bound,  a  jobber  or 
dealer  does  not  buy  shares  for  his  own  account  or  for  the  pur- 
pose of  taking  a  transfer  of  the  same  to  himself,  but  for  a  re- 
sale, and  is  held  to  hav^  fulfilled  his  contract  with  the  broker 
from  whom  he  buys  if,  on  a  day  preceding  the  settling  day  on 
which  the  contract  is  to  be  completed,  and  called  the  ^  name- 
day,  he  furnishes  to  such  broker  the  name  or  names  of  a  certain 

O  Law  Rep.,  6  Ex.,  182. 
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person  or  certain  persons,  who  will  receive  a  triEmsfer  or  transfers 
of  the  shares  which  he  *contracted  to  purchase,  and  pay  [207 
the  price  for  which  the  same  were  bought,  or  some  other  mar- 
ketable price  for  xhe  said  shares,  the  difference  being  made  up 
by  the  jobber.  According  to  the  said  usage  a  broker,  who  has 
purchased  shares  for  a  particular  settling  day,  issues  on  the  pre- 
ceding name-day  to  the  jobber  from  whom  he  purchased  a  ticket 
bearing  his  own  name  and  address,  and  the  name  and  address 
of  the  person  or  persons  to  whom  the  shares  bought  by  him 
were  to  be  transferred,  with  the  price  at  which  they  were  bought 
Such  jobber  on  the  same  day  passes  on  this  ticket  to  any  jobber 
from  whom  he  may  have  purchased  as  many  of  the  shares  in 
th,e  same  company  for  the  same  day;  and  it  so  passes  from 
hand  to  hand  untU  it  is  delivered  by  the  jobber  who  has  pur- 
chased so  many  shares  from  a  broker  to  that  broker.  The  last- 
mentioned  broker  tiien  fills  up  a  transfer  in  a  printed  form, 
inserting  the  name  of  his  principal  as  transferor,  and  the  name 
so  given  to  him  as  transferee,  and  the  price  specified  on  the 
ticket  as  the  consideration  money  for  the  transfer;  and  his 
principal  having  executed  the  transfer,  he,  on  or  within  a  rea- 
sonable time  after  the  settling  day,  delivers  it  to  the  broker 
whose  ticket  was  so  passed,  together  with  the  share  certificates, 
and  receives  from  him  the  price  specified  on  the  ticket.  Kthe 
price  payable  by  the  transferee  should  be  less  than  the  price  at 
which  the  shares  were  originally  sold,  the  difference  between 
these  prices  would  be  paid  to,  or  settled  in  account  with,  the 
broker  of  the  transferor  by  the  jobber  to  whom  he  sold. 

There  is  also  a  practice  on  the  Stock  Exchange  which  it  is  de- 
sirable to  refer  to  in  order  to  show  that  it  was  not  resorted  to 
here,  which  is  thus  described  in  the  evidence :  "  According  to 
the  said  usage,  and  by  the  rules  of  the  said  ^ock  Exchange^  ten 
days  are  allowed  to  the  seller,  that  is  the  transferor,  of  registered 
shares  for  their  delivery,  during  which  time  he  can  make  in- 
quiry as  to  the  bondjides  of  the  transaction,  and  the  status  of  the 
intended  transferee  of  the  shares  whose  name  may  have  been 
handed  to  him  in  manner  hereinbefore  described.  The  jobber 
or  other  middle-man  has  no  opportunity  for  making  such  in- 
quiry, as  immediately  he  receives  the  name  he  must  pass  it  on. 
In  the  absence  of  any  special  bargain  for  indemnity,  it  is  the 
duty  of  the  seller,  for  his  own  protection,  to  inquire  into  and 
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208]  ascertain  the  bond  Jides  of  the  trimBaction  *and  status  of 
such  transferee  before  accepting  him  and  handing  transfers  of 
the  shares  to  him.  If  the  broker  wishes  to  secure  the  registra- 
tion of  the  shares,  he  makes  a  special  bargain  with  the  jobber 
in  express  terms  to  that  e£%ct,  known  as  ^  guarantee  of  regia- 
tration ;'  but  in  that  case  the  price  offered  by  the  jobber  is  often 
very  considerably  below  the  ordinary  market  price." 

It  remains  to  apply  the  usage  of  the  Stock  Mxxhange  (which, 
where  it  does  not  contravene  any  of  the  existing  laws  of  IMb 
realm,  is  the  law  of  this  Court  in  these  cases)  to  the  £bm^  whieh 
occurred  in  this  case. 

[His  Lordship  then  stated  the  &cts  in  detail,  and  continued :— ] 

This,  I  think,  makes  the  matter,  and  the  course  to  be  pur- 
sued by  a  vendor  of  shares  in  such  circumstances  as  the  pres^it, 
quite  clear. 

Shares  are  sold  by  the  Plaintiff  to  the  Defendant  without  any 
guaranteed  registration.  The  purchaser  turns  out  to  be  an  in- 
fant. The  seller,  through  his  broker,  applies  to  the  jobber  who 
bought  from  his  broker,  and  the  jobber  who  bought  refers  to 
the  broker  who  bought  from  him.  The  broker,  when  so  ap- 
plied to,  either  gives  up  the  name  of  his  principal,  that  is,  the 
person  who  instructed  him  to  buy,  or  he  refuses  so  to  do.  If 
he  gives  up  the  name  of  the  person  from  whom  he  received 
such  instructions,  that  person  is  the  person  liable  to  make  good 
the  loss  to  the  vendor,  and  the  brokers  on  both  sides  and  all 
the  intermediate  jobbers  (assuming  always  an  absence  of  fraud) 
are  perfectly  exempt  from  all  liability,  and  cannot  be  touched — 
assuming,  of  course,  that  they  give  all  the  information  in  tlieir 
power.  If  the  broker  refuses  to  give  the  name  of  his  principal, 
or  all  the  requisite  information  in  his  power,  then  a  bill  in 
Chancery  is  necessary  to  compel  this  disclosure  from  him ;  and 
the  costs  of  this  proceeding  would  fall  upon  the  person  with- 
holding the  information.  To  apply  that  to  the  present  case, 
the  application  is  first  properly  made'  to  the  DefSsndant,  who 
refers  them  to  Messrs.  Beniley  ^  Hall.  Here  the  case  is  com- 
plicated by  the  circumstance  that  they  bought  for  brokers  on 
the  Manchester  Stock  Exchomge^  viz.,  Messrs.  Wdfendm  ^  GML 
Thereupon  Messrs.  Wolfenden  ^  GeU  are  applied  to,  and  they 
give  all  the  information  in  their  power;  they  say  that  they 
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"^bought  for  Mr.  LaaMaahxrCy  a  broker  of  the  Manchester  [209 
Stock  Exchangej  and  that  he  refuses  to  give  np  the  name  of  his 
principal.  Here  the  Plaintiff  stops,  but  clearly  erroneously ; 
he  ought  t6  have  applied  to  Mr.  Lomjcashirey  and  if  Mr.  Lancor 
shire  had  refused  to  give  up  the  principal,  he  should  have  insti- 
tuted this  suit  against  him  to  oomp^  him  to  disclose  the  real 
purchaser,  or  if  not  to  take  the  consequences  upon  himself  as 
the  real  purchaser,  and  to  make  good  the  Plaintiff's  losses,  and 
also  indemnify  him  against  future  j)ayment8.  But  in  no  case, 
in  my  opinion,  is  any  one  of  the  intermediate  purchasers  who 
tell  all  liiey  know  liable  to  liie  Plaintiff.  Were  a  different  course 
to  be  adopted,  and  were  this  Court  to  make  the  person  who 
entered  into  the  immediate  contract  liable,  it  is  clear  that  the 
matter  would  give  rise  to  as  many  suits  as  there  were  jobbers 
in  the  transaction ;  and  so  in  every  Stock  Exchange  tran8a6tion 
every  jobber  would  be  liable  to  his  vendor  toties  quoties^  until  at 
last  you  got  to  the  original  broker,  and  from  him  to  the  person 
who  employed  him. 

The  usage  of  the  Stock  Exchange  very  properly  obviates  this 
necessity :  and  as  it  is  olear  that  the  person  who  is  the  real  pur- 
chaser, and  gave  the  first  instructions,  would  be  ultimately  liable, 
it  puts  an  end  to  the  multiplicity  of  suits  brought  to  make  each 
person  liable  to  his  vendor.  Such  a  course  would  be  wholly 
opposed  to  the  real  principles  of  equity,  which  aims  at  shorten-. 
ing  litigation ;  and,  on  the  same  principle,  the  custom  jumps 
over  the  heads  of  the  innocent  persons,  and  makes  tiie  real  de- 
linquent the  person  primarily  and  exclusively  liable. 

I  am  al^  of  opinion  that  all  the  cases  that  bear  on  this  subject 
support  this  view  of  the  case,  and  that  the  Defendant  can  in  no 
resi>ect  be  made  liable  for  the  loss  sustained  by  the  Plaintiff, 
from  the  circumstance  that  Mr.  Lancashirej  either  for  himself 
<>r  for  some  client,  thought  fit  to  buy  thirty  Overendy  Ovmeyj  ^ 
Cb.,  shares  in  the  name  of  a  boy  incapable  of  entering  into  a 
contract  If  I  am  right,  this  suit  is  misconceivelll ;  it  is  addressed 
against  the  wrong  Defendant,  and  it  must  be  dismissed  wi^li 
costs. 

Solicitors  for  the  Plaintiff:  Messrs.  Parker  ^  Clarke.    . 
Solicitor  for  the  Defendant :  Mr.  J.  TuckcTn 
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243]   *WaRD  V.  WOLVBRHAMPTON  WATERWORKS  COMPAKT* 

[Law  Reports,  18  Equity  Gases,  248.] 

[1871  W.  169.] 

Option  of  Purchase  —  When  exerdsecMe, 

An  agreement  (sanctioned  by  Act  of  Parliament)  was  entered  into  between  two 
water  companies,  by  wlilch  it  was  agreed  tliat  company  A,  should  take  over  the 
works,  provide  for  a  mortgage  debt,  and  pay  interest  upon  the  shares  ot^oompany 
B, '  This  agreement'  was  sanctioned  by  Act  of  Parliament,  and  the  transaction 
was  carried  into  effect  by  an  indenture  of  January,  1857,  which  provided  that  if 
company  A.  (or  their  intended  assignees,  the  Corporation  or  Local  Board  of 
Health),  being  desirous  of  becoming  the  absolute  and  unrestricted  owners  of  the 
works  of  company  B,,  subject  only  to  the  mortgage  debt,  should, "  on  or  before 
any  25th  of  December,  after  having  g^ven  to  company  B.  six  months'  piwioufl 
notice  of  their  desire  to  avail  themselves  of  the  option  thereby  given,  pay  onto 
company  B."  £46,246,  the  amount  of  their  share  capital,  the  party  so  paying 
should  become  absolutely  entitled  to  the  works. 

In  June,  1870,  the  corporation  who  had  acquired  the  interest  ol  company  A., 
gave  notice  to  company  B.  of  their  intention  to  pay  the  £46,246,  on  the  25tli  of 
December  folloi^g,  but  they  were  unable,  from  want  of  funds,  to  carry  out  the 
purchase.  In  June,  1871,  they  again  gave  notice  that  they  would  pay  the  money 
on  the  25th  of  December,  1871 : — 

Held,  that  the  corporation,  by  giving  the  first  notice  and  falling  to  act  ujKmK, 
had  not  lost  the  right  given  to  them  by  the  deed  of  Januaiy,1867,of  paicbaidBg, 
after  six  months'  notice,  on  or  before  any  ^Sth  day  of  December. 

Demurrer. 

From  the  statements  of  the  bill,  which  was  filed  by  the  Plaint- 
iff on  behalf  of  himself  and  all  other  the  shareholders  in  the 
Wolverhampton  Waterworks  Company ^  except  the  Defendants 
thereto,  it  appeared  that  the  Wolverhampton  Waterworks  Compam/ 
(the  old  company)  were  incorporated  by  Aet  of  Parliament  in 
1845,  with  a  capital  of  £26,000,  divided  into  2600  shares  of  £10 
each;  it  being  provided  that,  after  half  the  original  capital 
should  have  been  paid  up,  it  should  be  lawful  for  the  company 
to  borrow  on  mortgage  to  the  extent  of  £8000.  By  an  Act  passed 
in  1850  further  powers  were  given  to  the  old  company  for  ex- 
tending their  works  and  raising  additional  capital. 

By  the  Wolverhampton  New  Waterworks  Act,  1855,  the  new 
company  were  incorporated,  with  a  capital  of  £100,000 ;  and  it 
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♦was  thereby  enacted  that  it  should  be  lawful  for  the  new  [244 
company,  and  they  should  be  bound  and  obliged,  if  thereunto 
required  by  the  Corporation  of  Wolverhampton^  to  sell  and  trans- 
fer to  the  corporation  the  whole  of  their  undertaking,  and  the 
lands,  waterworks,  and  property,  on  such  terms  and  conditions 
as  should  be  mutually  agrqed  on,  and  in  case  of  any  difference, 
should  be  settled  by  arbitration  under  the  Lands  Clauses  Act ; 
and  thereupon  the  property  of  the  new  company  should  vest  in 
the  corporation,  and  all  contracts  made  with  the  new  company 
should  thenceforth  be  valid  in  favor  of  or « against  the  corpora- 
tion. 

On  the  .14th  of  February,  1856,  an  agreemenf^was  executed 
between  the  old  company  and  the  new  company,  by  which,  after 
reciting  that  JG44,980  was  the  amount  on  the  3d  of  April,  1855, 
of  the  share  capital  of  the  old  company,  and  that  £17,800  was 
the  amount  of  the  borrowed  capital  or  mortgage  debt  of  the  old 
company,  it  was  agreed  that  in  the  event  of  the  agreement  being 
confirmed  by  Parliament^  the  old  company  should  make,  and 
the  new  company  accept,  a  grant  in  perpetuity  of  the  works  of 
the  old  company,  under  a  rent  which  should  be  equal  to  interest 
at  5  per  cent  (or  in  the  event  therein  mentioned,  at  4  J  per  cent), 
on  the  <£44,980,  and  a  further  sum  accrued  in  addition  thereto 
since  the  3d  of  April,  1855,  up  to  the  date  of  the  agreement, 
maldng  in  all  <£46,246.  In  case  the  new  company  should  sell  the; 
works  to  the  Corporation  or  Local  Board  of  Health  for  Wolverr 
hamptonj  the  rent  should  be  a  rent  equal  to  interest  at  5  per  cent, 
on  the  aforesaid  share  capital  of  the  old  company  after  such  sale ; 
and  the  new  company  was  to  pay  all  interest  upon  the  mortgage 
debt  of  the  old  company,  and  to  indemnify  the  old  company 
against  payment  of  the  capital  of  the  mortgage  debt.  It  was 
also  agreed  that  the  grant  should  contain  a  provision  enabling 
the  new  company,  or  in  the  event  of  a  sale  to  the  Corporation 
or  Local  Bpard  of  Health,  then  the  corporation  or  local  board, 
or  thMr  assigns,  on  or  before  the  end  of  any  year,  by  the  pay- 
ment by  them  to  the  old  company  of  a  sum  equal  to  the  share 
capital  of  the  old  company,  to  entitle  the  new  company  or  the 
parties  making  such  payment  as  aforesaid,  to  the  works  and  pre- 
mises comprised  in  such  grant,  subject  to  the  mortgage  debt  of 
£17,300. 

By  the  Wolverhampton  Waterworks  Transfer  Acty  1856,  this 
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245]  ^agreement  was  confirmedy  and  the  companies  were  au- 
thorized to  execute  an  indenture  for  the  purpose  of  more  effec- 
tually carrying  out  the  transfer. 

Accordingly,  by  an  indenture  dated  the  first  of  January,  1857, 
between  the  old  company  and  the  new  company,  the  old  com- 
pany granted  all  their  works  and  'generally  the  whole  under- 
taking of  the  old  company  unto  the  new  company  and  their 
successors  in  perpetuity  upon  the  terms  stated  in  the  agreement 
of  Hie  14th  of  February,  1856.  It  was  also  thereby  declared 
and  agreed  that  if  the  new  company,  or  in  the  event  of  a  sale  to 
the  said  Corporation  or  the  Local  Board  of  Health  of  Wobaer- 
hampUm  as  aforesaid,  then,  if  the  said  Corporation  or  Local 
Board  of  Health,  ^^  being  desirous  of  becoming  the  absolute  and 
unrestricted  owners  of  the  works  and  premises  thereinbefore 
expressed  to  be  thereby  granted,  subject  only  to  the  said  deben- 
ture debt  of  £17,3(^0  and  interest,  should,  on  or  before  any  25th 
of  December,  after  having  given  to  the  old  company  six  calen- 
dar months'  previous  notice  of  their  desire  to  avail  themselves 
of  the  option  thereby  given,  pay  unto  the  old  company  the  sum 
of  £46,246,  the  new  company,  or  the  party  making  such  pay- 
ment, should  thereupon  become  entitled  to  the  dcdd  works  and 
premises,  subject  to  the  said  debenture  debt  of  £1V,300  and 
interest,  but  freed  and  discharged  as  from  the  day  of  such  pay- 
ment, if  the  same  should  be  made  on  any  25th  of  December,  or 
if  on  any  other  day  as  from  the  25th  of  December  next  succeed- 
ing such  day  of  payment,  from  the  rents  thereby  reserved^  and 
fjcora  all  other  the  covenants  on  the  part  of  the  new  company, 
and  other  the  stipulations  and  provisions  in  restriction  of  their 
absolute  ownership  in  the  now  stating  indenture  contained,  save 
and  except  the  covenants  and  provisions  for  the  indemnity  of 
the  old  company  against  the  said  debenture  debt  of  £17,300 ; 
and  that,  on  payment  in  manner  aforesaid  of  such  sum  as  afore- 
said, the  old  company  should,  at  the  expense  of  the  new  oom- 
pany,  do  all  such  acts  and  things  as  might  be  necessary  for 
carrying  into  complete  effect  that  provision." 

By  indenture  of  the  24th  of  June,  1869,  the  new  company 
transferred  their  undertaking  to  the  Corporation  of  Wobyerhan^ 
ton^  in  pursuance  of  the  Wolverhampton  Waterworks  Thmtfer  Aety 
1867. 
246]    *Oii  the  18th  of  June,  1870,  the  corporation,  in  pursu- 
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ance  of  their  parliamentary  powers,  gave  aotioe  to  the  old  com- 
pany that,  on  the  25th  of  December,  1870,  they  would  avail 
themselves  of  the  option  given  to  them  by  the  in^dentare  of  the 
1st  of  January,  1857,  and  would  pay  the  sum  of  ^46,246,  being 
the  amount  of  the  old  company's  share  capital.  The  corpora- 
tion were  unable,  however,  from  want  of  funds,  to  act. upon 
the  notice  given  by  them  in  June,  1870,  but  applied  for  an  ex- 
tension of  the  time  for  payment  off  of  the  amount.  The  com- 
pany declined  to  extend  the  time  for  payment  of  the  share 
capital,  stating  that  they  considered  any  right  of  purchase  the 
corporation  might  have  had  was  at  an  end.  On  the  15th  of. 
June,  1871,  the  corporation  served  a  second  notice,  that,  bqing 
desirous  of  becoming  the  absolute  and  unrestricted  owners  of 
the  works  granted  by  the  old  company  to  the  new  company, 
subject  only  to  the  old  company's  debenture  debt  of  ^17,800 
and  interest,  they,  the  corporation,  would  avail  themselves  of 
the  option  given  by  the  indenture  of  the  1st  of  January,  1857, 
and  would  pay  to  the  old  company  the  sum  of  ^46,246,  being 
the  amount  of  their  share  capital. 

The  bill  stated  that  since  the  receipt  of  this  last  notice^  and 
in  pursuance  thereof,  the  corporation  had  been  making  the  ne- 
cessary arrangements  for  the  absolute  purchase  of  the  water-i 
works,  and  for  the  payment  off  of  the  share  capital  of  the  old 
company,  on  the  25th  of  December,  1871 ;  and  that,  if  such  pur- 
chase were  completed,  it  would  be  to  the  prejudice  of  the. 
Plaintiff  and  the  other  shareholders  in  the  old  company.  The 
Plaintiff  submitted  tKat  the  right  of  purchase  given  to  the  cor-, 
poration  by  the  indenture  of  the  1st  of  January,  1857,  was  de- 
mined  by  their  default  in  payment  of  the  £46,246  on  the  25th 
of  December,  1870,  pursuant  to  their  notice  of  June,  1870 ;  and 
that  any  sale  to  the  corporation  by  Defendants  in  pursuance  of 
the  notice  of  the  15th  of  June,  1871,  would  be  invalid. 

Under  these  circumstances,  the  bill  praye^  a  declaration  that 
the  right  of  purchase  given  to  the  corporation  by  the  indenture 
of  the  first  of  January,  1857,  of  the  works  and  premises  thereby 
granted  was  now  determined,  and  that  the  notice  of  the  15th  of 
June,  1871,  was  of  no  effect.  The  bill  also  prayed  an  injunction 
to  restrain  Defendants,  the  old  company,  from  selling  or  trans-^ 
ferring  *to  the  corporation  the  works  and  premises  com^  [247« 
prised  in  the  indenture  of  the  1st  of  January,  1857. 
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To  this  bill  the  Defendants  demnrred. 

Mr.  Kay  J  Q.C.,  and  Mr.  JoU^e,  in  support  of  the  demurrer : — 

The  corporation,  by  foiling  to  pay  off  the  share  capital  at  the 
lime  specified  in  their  first  notice,  have  not  for  ever  lost  their 
right.  No  doubt  where  there  is  a  provision  that  the  vendor 
may  re-purchase,  it  has  been  held  that  the  time  limited  for  that 
purpose  ought  to  be  precisely  observed :  Barrett  v.  Saimie  (') ; 
and  that  the  party  claiming  the  right  to  re-purchase  is  bound 
to  ^ve  a  regular  notice,  and  also  bound  to  pay  according  to  that 
notice :  Joy  v.  Birch  (*) ;  Lord  Banelagh  v.  MeUon  (*).  But  those 
cases  are  distinguished,  as  this  is  not  one  of  re-purchase  between 
vendor  and  purchaser,  so  as  to  render  time  of  the  essence  of 
the  contract.  It  is  rather  like  the  right  of  redemption  in  a 
mortgagor,  which  may  be  exercised  at  any  time,  or  a  power  of 
appointment,  which  is  not  necessarily  destroyed  by  a  previous 
ineffectual  and  illegal  attempt  to  exercise  it :  Topham  v.  Duke  of 
Portland  (*).  Moreover,  the  terms  of  the  agreejnent,  "  on  or 
before  any  25th  of  December,  after  having  given  to  the  old  com- 
pany six  calendar  months'  previous  notice,"  &c.,  show  cctoclu- 
sively  that  time  was  not  made  of  the  essence  of  the  contract. 
The  payment  may  be  made  at  any  time  during  any  year,  and 
the  six  months'  notice  is  only  introduced  for  the  convenience 
of  the  old  company,  as  in  the  case  of  a  mortgagee.  It  cannot, 
therefore,  be  held  that  by  failing  to  pay  at  the  expiration  of  the 
first  six  months'  notice,  the  corporation  have  lost  the  benefit  of' 
the  condition  entirely :  Pegg  v.  Wisden  (*).* 

Mr.  Fn/j  Q.C.,  and  Mr.  F.  T.  Procter,  in  support  of  the  bill  :— 

"We  agree  that  this  Jftovision  as  to  six  months'  notice  was 
introduced  for  the  convenience  of  the  old  company  shareholders ; 
but  no  possible  advantage  can  result  to  them  if  this  notice  is  to 
be  kept  hanging  over  their  heads  de  anno  in  annum.  The  clause 
in  question  is  not- a  power  of  redemption,  which  only  occurs 
248]  when  the  ^relation  of  lender  and  borrower  exists,  hot  an 
option  to  re-purchase,  limited  to  be  void  upon  the  non-perform- 
ance of  a  certain  condition ;  the  test  of  the  question,  whether 

0)  1  Vein.,  268.  (»)  3  Dr.  &  Sm.,  278. 

O  4  CI.  &  P.,  67.  (•)  Law  Rep.,  6  Ch.,  40. 

(*)16BeaY.,ji89. 
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the  contract  was  in  its  natnre  a  mortgage  nnder  the  fprm  of  a 
sale  or  a  bond  fide  purchase,  subject  to  a  contract  for  re-purchase, 
being  the  reciprocity  and  mutuality  of  the  remedies :  Maker  on 
Mortgages  {').  In  conditions  of  repurchase  or  pre-emption, 
time. has  always  been  held  to  be  of  the  essence,  and  as  the  terms 
of  the  notice  of  June,  1870,  have  not  been  complied  with,  the 
condition  is  gone  :  Davis  v.  Thomas  {^) ;  Brooke  v.  Crarrod  (*). 

Mr.  jKoy,  in  reply.  . 

Sir  Jambs  Bacon,  V.C.  : — 

The  question  which  I  have  to  determine  is  one  of  the  nar- 
rowest kind,  ap  it  depends  entirely  upon  the  construction  of  the 
deed  of  1857.  There  is  no  doubt  that  in.  the  case  of  a  sale  of 
property,  where  a  right  of  re-purchase  is  reserved,  terms  may 
be  imposed  upon  the  exercise  of  that  right,  the  non-performance 
of  which  will  deprive  the  person  entitled  to  it  of  apy  benefit 
from  such  exercise.    Brooke  v.  Qarrod^  which  was  referred  to, 

:  was  ag  instance  of  the  like  kind,  where  a  right  of  pre-emption 
was  lost  by  the  non-performance  of  terms  imposed  by  a  testa- 
tor's will.    But  that  principle  does  not  effect  the  present  case. 

•  The  transaction,  which  is  stated  clearly  in  the  bill,  was  of  the 
following  nature:  There  was  an  old  company  consisting  of 
shareholders,  which  had  incurred  a  mortgage  debt  of  £17,300, 
and  was  possessed  of  works  and  other  property.    An  agreement 

•Was  entered  into  for  the  transfer  of  this  property  to  the  new 
company  upon  certain  terms.  The  new  company  contracted  to 
take  the  property  and  to  pay  the  mortgage  debt,  and  also  to 
pay  interest  upon  the  shares  of  the  old  company  at  the  rate  of 
6  per  cent,  with  a  proviso  for  the  reduction  in  certain  events 
of  the  rate  of  interest  to  4J  per  cent  This  agreement  was  quite 
consistent  with  the  circumstances  of  the  case.  The  shareholders 
of  the  old  company  were  to  cease  to  have  any  connection  with 
the  works,  and  they  were  to  be  protected  from  all  loss.  The 
♦agreement  was  objected  to  by  no  shareholder,  and  they  [249 
had  no  cause  whatever  of  complaint  An  Act  of  Parliament 
was  passed  to  ratify  the  agreement,  and  the  whole  transaction 
was  carried  into  effect  by  the  deed  of  the  1st  of  January,  1857, 
which  contains  the  following  clause : — [His  Honor  referred  to 

0)  Pages  13, 14.  (•)  1  Russ.  &  My.,  606.  (')  2  De  G.  &  J.,  68. 
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tibie  clause  giving  the  option  to  purchase,  set  out  in  the  state- 
ment.]] 

How  can  I  insert  into  that  clause  a  proviso,  that  if  six  months 
notice  be  given  and  ftilure  is  made  in  payment  at  the  expira- 
tion of  the  ndtice,  the  right  of  purchase  is  destroyed  T  I  cannot 
make  any  such  insertion.  The  deed  of  1857  must  be  construed 
by  the  light  of  the  agreement  of  1856  and  the  Act  of  1866, 
which  are  recited  in  it ;  and  reading  them  together,  the  con- 
struction of  tiie  deed  is  clear.  I  should,  however,  be  sorry  to 
decide  this  question  upon  the  effect  of  words,  if  I  thought  the 
words  were  inconsistent  with  the  intention  of  the  parties.  Bat 
I  cannot  say  that  the  wordb  wei^  Inconsistent  with  the  inten- 
tion. I  can  see  no  hardship  to  the  shareholders  in  the  continued 
existence  of  tiiis  power  of  paying  off  the  share  capital.  The 
^ame  power  exists  of  paying  off  fttose  who  hold  stock  in  the 
public  fhnds ;  but  that  power  does  not  create  any  difficulty  in 
tile  sale  of  the  stock.  The  case  made  by  the  bill  does  not  go 
beyond  a  vague  allegation  that  the  transaction  snU.  prejudice 
tiie  Plaintiff ;  but  Icsannot  see  tiiat  anything  will  happenarhich 
was  not  contemplated  in  tiie  agreement ;  and  I  am  of  opinion 
tiiat  the  argument  firom  ihconvenience  has  no  place  in  the  pre- 
sent case.  There  was  no  ground  for  the  institution  of  tiie  suit, ' 
and  the  demurrer  must  be  aUowed  with  costs. 

• 

Solicitors :  Messrs.  Sharp  ^  UlHthome  ;  Messrs.  Bower  ^  QMcvu 


V.^.B.  Nov.  24, 1871. 

250]  *Palmbr  v.  Flower. 

[Law  Reports,  18  Equity  CnseB,  250.] 

*  [1870  P.  89,] 

WiU-- Legacy -^^Wwre  of  Pwpo9e  of  Legcu^—QIft  VaUd^Speekd  Ckm-^ 

PraeHee. 

Testator,  after  giving  a  life  annuity,  from  and  after  the  death  or  marriage  of 
his  sister-in-law,  in  trust  for  his  nephew,  her  son,  bequeathed  the  residue  of  his 
mixed  real  and  personal  estate  specifically  in  favor  of  his  nieces,  their  hushands, 
and  children.    He  then  declared  that  **  for  making  a  further  provision  for  the 
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malnteiiance  of  "  his  aboye-mentioned  nephew,  it  ehoold  be  lawful  far  his  troB- 
tees,  daring  the  life  of  his  sister-in-law  upon  her  request  in  writing,  to  expend 
any  sums  not  exceeding  £6500  in  the  purchase  of  a  commission  for,  or  in  obtain- 
ing the  promotion  ot,  his  nephew  in  the  army. 

After  the  testator's  death  the  nephew,  being  in  the  anny»  exchanged  from  one 
regiment  into  another,  and  in  so  doing  paid  £600  for  the  exchange,  and  £650  tor 
horses  and  outfit ;  after  which,  in  May,  1868,  his  mother  signed  and  sent  a  formal 
request  to  the  trustees,  desiring  that  the  whole  of  the  £6600,  with  interest  from 
the  day  of  the  date  of  the  request,  should  be  raised  out  of  th^  resldaary  estate, 
and  paid  to  her  son« 

From  and  after  the  1st  of  November,  1871,  purchase  of  coiomissions  in  the 
army  was  by  royal  warrant  abolished : — 

M^  that  the  nephew  was  entitled  to  the  full  sum  of  £6600,  with  interest  at 
4  per  cent,  from  the  date  of  the  request^  sul^ject  to  the  payment  of  legacy  duty. 

Since  the  filing  of  a  special  case  affecting  property  to  which  certain  infant 
Defendants  were  entitled,  another  child  in  the  same  interest  had  been  bom. 

The  Court,  at  the  heiring,  dispensed  with  the  presence  of  the  newly^bom  child. 

SpBCUii  Casb*  Charles  Jam^  Palmer ^  who  died  oh  ibid  3d  of 
January,  1868,  by  hia  wUl  dated  the  22d  of  liiToyember,  1867, 
after  appointing  executors,  bequeathed  the  residue  of  his  mixed 
real  and  personal  estate  upon  trust  to  pay  tiie*  income  to  his 
sister-in-law,  Elizabeth  Fahner  during  her  widowhood ;  and  after 
the  determination  of  such  trust,  upon  trust  in  case  his  nephew, 
WUliam  Senry  JPrance  Pabner,  should  be  then  Uving,  to  appro- 
priate or  purchase  a  sufficient  sum  of  consols  to  procure  on  in- 
come of  iS104  per  annum,  to  be  paid  to  W.  M.  F.  Palmer 
during  his  life,  or  until  his  bankruptcy,  composition  with  his 
creditors,  or  alienation  thereof;  and  the  testator  declared  that 
if  the  last-mentioned  trust  should  determine  *in  the  [251 
lifetime  of  W.  JEL  F.  Palmer ^  the  trustees  should  in  their  dis- 
cretion pay  the  said  inccone  without  anticipation  for  or  towards 
the  maintenance  and  support  of  W.  JL  F.  Pabner.  The  testa- 
tor declared  that|  subject  to  the  discretionary  trust  aforesaid, 
the  ci^ital  ftmd  so  to  be  appropriated  should  form  part  of  his 
residuary  estate. 

The  testator  then  disposed  of  his  residuary  estate  specifically, 
as  to  one  moiety,  in  favor  of  his  niece  Frances  Eliza  Pittj  her 
husband  and  children ;  as  to  the  other  moiety  in  &vor  of  his 
niece  Angtisia  Meheiabel  Cooky  her  husband  axfed  ohildren ;  and  as 
to  either  or  both  moieties,  in  default  of  children  and  of  appoint- 
ment by  will  by  either  niece  respectively  or  both  the  nieces,  in 
trust  for  the  children  of  his  sister  EUza  CeUa  Chrkscn  living  at 
his  death. 
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Testator  then  continned : — 

"  Provided  always,  and  I  declare,  that  for  making  a  further 
provision  for  the  advancement  of  my  said  nephew,  W.  H.  F. 
Palmer,  and  notwithstanding  the  trusts  and  provisions  in  favor 
of  my  said  sister-in-law,  Elizabeth  Palmer j  and  of  my  said  nieces 
and  their  respective  husbands  and  children,  it  shall  be  lawful 
for  my  said  trustees  or  trustee,  during  the  life  of  the  said  Eliza- 
beth Palmer,  upon  her  request  in  writing,  and  after  her  death,  at 
the  discretion  of  the  trustees  or  trustee,  from  time  to  time  to 
expend  any  sum  or  sums  of  money  out  of  my  residuary  estate, 
so  that  the  aggregate  amount  so  expended  do  not  exceed  the 
sum  of  JG6500,  in  the  purchase  of  any  commission  or  commis- 
sions for,  or  in  obtaining  the  promotion  of,  the  said  W.  H.  F. 
Palm£r  in  her  Majesty's  army;  and  I  declare  and  direct  that 
every  sum  of  money  so  expended  shall,  as  to  one-third  part 
thereof,  be  taken  from  the  part  of  my  residuary  estate  here- 
inbefore referred  to  or  distinguished  as  "  the  first  moiety/'  and 
as  to  the  other,  two-third  parts  thereof  be  tal^n  from  the  half 
part  of  my  residuary  estate  hereinbefore  referred  to  or  distin- 
guished as  "  the  second  moiety." 

At  the  testator's  death  W.  H.  F.  Palmer  was  a  lieutenant  in 
the  68th  Begiment  of  Infantry,  ^e  ^A^erwards  exchanged  into 
the  14th  Hussars,  and  for  this  purpose,  on  the  15th  of  Febru- 
aiy,  1868,  paid  £600  for  the  exchange  and  £560  for  horses  and 
outfit. 

On  the  80th  of  May,  1868,  Mrs.  Palmer  signed  and  sent  to  the 
252]  *trustees  a  written  request  that  they  would  pay  to  her 
son  W.  H.  F,  Palmer,  out  of  the  testator's  residuary  estate,  the 
whole  of  the  £6500,  with  interest  at  £4  per  cent  from  the  date 
of  the  request,  or,  at  all  events,  the  sum,  free  from  legacy  duty, 
of  £680,  paid  by  him  in  effecting  the  exchange,  and  also  the 
sums  "  either  already  or  to  be  hereafter  expended  "  by  him  in 
purchasing  horses  and  providing  his  outfit,  with  interest  as 
aforesaid. 

Th«  trustees  declined  to  make  any  payment  without  the 
sanction  of  the  Court  ^ 

The  case  was  filed  in  July,  1870,  by  W.  IT.  F.  Pabmr  and 
Mrs.  Pcdmer,  as  Plaintiffs,  against  the  executors  and  trustees, 
and  the  persons  beneficially  interested  under  the  will;  the 
Plaintiflfe  submitting  that  the  Plaintiff  W.  If.  F.  Palmer  wm 
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entitled  to  be  paid  out  of  the  testator's  residuary  estate  the 
ivhole  of  the  £6500  and  interest  at  4  per  cent,  from  the  date  of 
the  request ;  or,  if  Aot,  that  he  was  entitled  to  be  paid  out  of 
the  residuary  estate,  free  of  legacy  duty,  £1160  (being  the  £600 
and  £550)  with  interest  at  4  per  cent 

The  case  alleged  that  the  Defendants,  other  than  the  trustees, 
submitted  whether  the  sum  of  £1150  and  interest  should  be  paid 
to  the  Plaintiff  W.  H.  F.  Palmer,  but  insisted  that  he  was  not 
as  yet  absolutely  entitled  to  any  other  part  of  the  £6500  and 
interest 

The  questions  were,  1,  whether  the  Plaintiff  W.  H.  F.  Palmer 
was  entitled  to  the  whole  of  the  £6500 ;  or  2,  to  the  £600 ;  or 
8,  to  the  £550 ;  4,  if  to  any  sum,  whether  also  to  interest ;  5, 
whether  subject  to  legacy  duty ;  and  6,  as  to  the  costs  of  the 
case. 

After  the  filing  of  the  case,  by  royal  warrant  dated  the  20th 
of  July,  1871,  followed  by  the  Eegnlatim  of  the  Forces  Act,  1871 
(34  &  36  Vict  c.  86),  passed  on  the  17th  of  August,  1871,  pur- 
chase in  the  army  wa^  abolished  from  and  afier  the  first  of 
November,  1871. 

Sinde  the  case  was  set  down  a  child  of  one  of  the  nieces  had 
been  born. 

Mr,  Kay,  Q.C.,  and  Mr.  Kingdan,* ior  the  Plaintiff: — 

Although  the  purpose  of  the  legacy  has  failed,  in  consequence 
of  the  abolition  by  royal  warrant  of  the  system  of  pur-  [253 
chase  in  the  army,  the  gift  is  nevertheless  good  to  the  full  ex- 
tent of  the  £6500  and  interest  from  the  date  of  the  request 

"  Where  a  legacy  is  given  to  a  person  to  answer  a  particular 
purpose,  to  which  it  becomes  impossible  to  appropriate  it,  but 
from  no  fault  in  the  legatee,  he  will  be  entitled  to  the  moijey ; 
as  in  instances  of  a  sum  of  money  being  left  for  the  benefit  of 
an  infant  as  an  apprentice  fee,  and  he  is  never  placed  in  the 
situation  or  character  of  an  apprentice ;  or  where  a  legacy 
is  given  to  a  person  to  assist  him  in  defraying  the  expenses 
necessary  to  procure  priest's  orders,  and  he  becomes  a  lunatic  — 
in  each  case  the  legacy  will  vest  at  the  testator's  death,  and  upon 
this  principle :  it  is  considered  that  the  property  was  intended 
for  the  legatee  at  all  events,  and  that  the  mode  directed  for  its 
application  was  merely  a  secondary  consideration,  and  inde- 
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pendent  of  the  gift :"  Soper  on  Legacies  (^)y  referring  to  jB^rtoi 
y.  Choke  {\  and  two  other  cases.  This  passage  is  cited  with 
approval  by  Lord  BomUlj/f  M^R,  in  Cowpef  v.  Mantell  0. 

Li  Leehe  v.  Lord  KHmarey  (*)  the  legacy  was  left  fox  the  pur- 
pose (as  here)  of  purchasing  promotion  in  the  army  of  the  legatee, 
and  he  was  held  entitled,  though  compelled  from  illness  to  leave 
the  army. 

In  BMa&(m  v.  Ckator  (^,  where  there  was  a  gift  of  the  income 
of  a  fund  upon  trust  to  apply  the  income  to  the  maintenance  of 
a  legatee  until  twenty-one ;  and  afterwards  a  direction  to  p^y 
the  whole  dividends  to  him  for  life ;  and  the  trustees  were  em- 
powered, before  he  should  attain  twenty-six,  to  raise  a  sum  ijiot 
exceeding  £600  "  towards  or  in  order  to  "  his  preferment  or 
advancement  in  life ;  upon  a  claim  by  the  legatee,  on  attaining 
twenty-one,  to  the  whole  fund.  Lord  Thurlow  directed  an  inquiry 
as  to  the  drcumstaacae  and  situation  of  the  claimant. 

In  this  instance  the  discretion  of  the  trustees  was  not  to  b^ 
exercised  during  Mrs*  JPalmer's  life,  so  that  the  case  ia  &jr  within 
dope  V.  WUmot  |[^),  commented  on  by  theJLord\)hanodlor,  when 
Vice-Chancellor  Woody  in  In  re  Sandersm^s  Trusts  0, 
254]  '^[^  ^  ^^  practice  in  the  ev^nt  of  a  child  having  been 
bom  since  the  setting  down  of  the  case  they  cited.  In  re  Brawn  (^ 
.  and  Morgan^ 8  Chancery  Acts  and  Orders  (■).] 

Mr.  WUoockj  Q.C.,  and  Mr.  BiekmSj  for  the  trustees. 

Mr.  S.  H.  BovUj  for  the  residuary  legatees : — 

The  rule  laid  down  in  Boper  is  an  exception  to  ^  more  general 
and  leading  rule  —  that,  the  purpose  of  a  ^ft  filing,  tiie  gift 
must  &il  likewise.  The  ground  for  the  exception,  which  is  ^at 
a  legatee  is  not  to  be  deprived,  by  an  accident  beyond  his 
control,  or,  by  no  fault  of  his,  of  a  provision  made  for  his  bene- 
fit, does  not  apply  here,  where  a  separate  provision  is  made  by 
the  will  for  the  Plaintiff  after  Mrs.  Palyner^s  death.  The  ques- 
tion is,  whether  it  is  consistent  with  the  testator's  intention  that 

(»)  4th  BcL,  page  646.  O  16  Ves.,  526-V, 

O  5  Ves.,  461.  (*)  1  CoU.,  396,  n. 

O  22  Beav.,  231,  238.  O  8  K.  ft  J.,  497, 506. 

(«)  T.  &  R.,  207.  (■>  29  Beav.,  401. 

O  4th  Ed.,  pp.  118  (&),  210  ((Z). 
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hiB  nieces  and  their  fiEunilies  should  be  deprived  of  this  sum  for 
the  benefit  of  a  nephew,  who  cannot  now  use  this  money  for  the 
purpose  for  which  it  was  expressly  given  to  him  by  the  testator. 
At  least  the  Court  will  not  declare  him  entitled  to  more  than 
his  actual  outlay,  incurred  before  purchase  in  the  army  was 
abolished. 

Sir  James  Bacon,  V.C  :-2 

I  think  the  questions  in  this  case  must  be  answered  in  favor 
of  the  Plaintiff,  Mr.  Pahner. 

The  sole  judge  constituted  by  tiie  testator  as  to  the  propriety 
of  KUBing  this  sum  is  the  co-Plainliff,  Mrs.  Palmer  ;  and  she  by 
a  letter,  has  in  the  most  formal  and  direct  manner  expressed  her 
wish  to  the  trusses  that  the  whole  of  thiiQum  shalT  be  raised 
out  of  the  residuary  estate,  and  paid. 

It  is,  no  doubt,  true,  as  has  been  observed,  that  an  application 
of  the  sum  to  the  purpose  specified  in  the  will  is  no  longer 
possible ;  but  this  circumstance  does  not  result  from  any  act 
or  default  of  the  legatee. 

The  testator  has  explained  his  intention  to  be  to  make  a  fur- 
ther '^^  provision  for  the  advancement  of "  his  nephew ;  and  that 
intention  is  not  to  be  defeated  on  the  ground  that  the  advance- 
ment can  *no  longer  be  made  in  the  way  proposed.  It  is  [255 
quite  possible  that  the  legatee  may  obtain  promotion  in  the 
army  by  other  ineans,  without  any  direct  pecuniary  outlay  for 
that  purpose. 

Mr.  Kay  said  that  he  could  not  contend  against  the  liability 
to  pay  legacy  duly. 

A  declaratian  was  made  to  the  effect  that  the  Plaintiff  W.  H. 
F.  Patmer  was  absolutely  entitled  to  the  £6500,  subject  to  the 
payment  of  legacy  duty,  with  interest  at  4  per  cent,  from  the 
80th  of  May,  1868 ;  the  costs  of  all  parties  as  between  solicitor 
and  client  to  come  out  of  the  residue ;  the  Conirt  dispensing 
with  the  presence  of  the  newly-born  child. 

Solicitors  for  the  Plaintifis,  and  some  of  the  Defendants : 
Messrs.  PcAmer.  Pahrur^  ^  BuU. 
Solicitor  for  the  Trustees :  Mr.  J.  B.  Marsden. 


670  EQUITY  CASES.  [Ll  ^ 

1873  Lyoett  ▼.  Staiford  aod  UttoxeCer  Bftilway  CSo.  Y.-CB. 


V.^3.,  Jan.  18, 1872. 

261]      *Lycbtt  V.  Stapfobd  ajsd  Uttoxetsb  Railway 

Company. 

[Law  Beporte,  18  EqnitT  Oaaeii,  361.] 

[1870  L.  8.] 

SaUway  Company  —  Unpaid  Vendor — Lion — InjwMtUm. 

The  Court  will  not,  for  the  parpose  of  enforcing  the  lien  of  an  unpaid  Tender 
against  a  railway  company  for  hiB  purchase  and  oompenaatLon  money,  interest, 
and  costs,  restrain  the  company  from  mnning  trains  or  engines  over  the  land 
imtil  the  si^e  (directed  by  the  order)  of  the  land  agreed  to  be  taken. 

EaH  8t,  O&rmaino  Y.^^8tal  Palace  BaUtoay  Company  O  not  followed. 

This  was  an  application  on  behalf  of  Plaintifl^  an  tmpaid  land- 
owner, for  the  purpose  of  enforcing  the  lien  in  respect  of  pop- 
chase  and  compensation  money,  interest,  and  costs  to  which  he 
had  been  declared  entitled  by  the  decree  made  on  the  28d  of 
June,  1871,  that  the  land  agreed  to  be  ta3i:en  by  the  company, 
and  of  which  they  were  in  possession,  might  be  sold,  and  that 
the  company  might  be  restrained  from  running  trains  or  engines 
over  the  land  until  the  sale. 

In  June,  1865,  the  company  entered  into  an  agreement  to 
take,  for  the  purposes  of  their  undertaking,  land  belonging  to 
the  Plaintiff,  and  in  August,  1865,  they  entered  into  possession. 
In  August,  1866,  it  was  arranged  that  the  purchase  should  stand 
over  on  payment  by  the  company  of  interest  Since  March, 
1867,  the  payment  of  interest  had  ceased,  and  the  purchase- 
money  remained  unpaid. 

In  January,  1870,  Plaintiff  filed  his  bill  for  spedfic  perform- 
ance and  consequential  relief,  and  on  the  23d  of  June,  1871,  he 
obtained  a  decree  for,  1,  specific  performance ;  2,  an  account 
of  what  was  due  to  Plaintiff,  with  interest  from  tiie  26th  of 
March,  1867,  and  payment  by  the  company  within  three  months 
from  the  date  of  the  certificate,  on  payment  of  the  amount 
Plaintiff  to  execute  a  proper  conveyance  to  the  company,  and 
the  company  to  pay  Plaintiff's  taxed  costs  of  suit ;  8,  declara- 
tion that  Plaintiff  was  entitied  to  a  lien  upon  the  land  in  respect 

0)  Law  Rep.,  11  £q.,  668. 
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of  the  parchase-money,  with  *intere8t  thereon  at  6  per  [262 
cent,  from  the  28th  of  March,  1867,  as  also  for.  his  taxed  costs ; 
4,  in  case  of  de&nlt  Plaintiff  to  lt>e  entitled  to  apply  to  the  Court 
to  enforce  snch  lien. 

On  the  22d  of  July,  1861,  the  Chief  Clerk  had  certified  that 
£818  Ss.  Sd.  was  due  to  Plaintiff  for  purchase-money,  or  com- 
pensation, and  £172  Is.  lid.  for  interest  By  the  Taxing 
Master's  certificate  of  the  2lBt  of  December,  1871,  £104  6^.  lid. 
was  found  to  be  the  amount  of  Plaintifi''s  taxed  costs. 

The  amounts  certified  to  be  due  not  having  been  paid  by  the 
company,  the  Plaintiff  now  moved  for  a  sale  and  an  injunction 
for  the  purpose  of  enforcing  his  lien. 

The  company  did  not  appear. 

Mr.  lechery  for  the  applicant,  referred  to  Earl  St.  Germains 
V.  Orysial  Palace  Railway  Company  (*),  where  an  unpaid  vendor 
was  held  entitled,  upon  petition,  to  have  the  amount  certified 
to  be  due  to  him  for  principal,  interest,  and  costs  raised  by  a 
sale  of  the  lands,  and  in  the  meantime  to  an  injunction  restrain- 
ing the  company  from  continuing  in  possessioh  of  the  lands, 
and  a  receiver.  In  Munns  v.  Isle  of  Wight  Eaihoay  Company  (*) 
Lord  Justice  Giffard  discharged  an  order  of  the  Vice-Chancellor 
James  for  an  injunction  restraining  the  company,  until  pay- 
ment, from  running  any  engine  over,  or  otherwise  using  or 
continuing  in  possession  of,  the  land  (^ ;  but  it  was  submitted 
that  the  Court  would  not  refuse  to  give  effect  to  Plaintiff^s  lien 
by  restraining  them"  from  running  trains,  which  was  no  more 
than  restraining  them  from  C(]ptinuing  in  possession  of  the  land. 

The  Vicb-Chancblloe,  following  the  decision  of  Lord  Justice 
Giffard  in  Mvnns  v.  Ide  of  Wight  BaHway  Company ^  made  an 
order  for  a  sale  of  the  land.  Plaintiff  to  be  at  liberty  to  bid  at 
such  sale ;  and  declined  to  grant  an  injunction. 

Solicitors :  Messrs.  WhOje  ^  Sons. 

(')  Law  Rep.,  11  Eq.,  568.  O  Law  Rep.,  5  Ch.,  414. 

O  Law  Rep.,  8  Bq.,  658. 
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[Law  Beporto,  18  Equity  Cases,  268.]      « 
[1670  M.  281.] 

Tenant  for  lAft  and  Semaindefinaat  ^  Open  Brick-field — JDevise  for  Sale  at  Die- 

ereUan  itf  Truateee-^  Boifotiiee. 

A  testator,  faaying  parchased  a  piece  of  land,  opened  it  as  «  brick-ieid,  and  it 
was  open  at  his  death.  By  his  will  he  devised  it  to  trustees  mpon  trust  to  estt 
"  when,  in  their  discretion,  it  may  seem  advisable ;"  and  he  directed  that  the 
rents  "  and  profits/'  should,  until  sale,  be  considered  as  part  of  his  personal 
estate,  'and  be  applicable  and  applied  in  such  manner  as  the  dividends  or  interest 
to  arise  from  the  investments  of  the  sale  moneys,  fie  then  gave  the  income  of 
the  investments  to  a  tenant  for  life,  with  remainder,  as  to  the  sa|]ital«  over. 

Royalties  became  payable  after  the  testator's  death.  The  trosteee  didaot  sell 
for  ten  years,  but  allowed  the  brick-field  to  be  worked  out,  being  of  opinion,  that 
by  holding  the  land  for  the  present  they  might  sell  it  at  a  higher  price  afterwaids 
for  building  purposes : — 

Held,  that  the  tenant  for  life  was  entitled  to  the  royalties  absolutely^  and  not 
merely  to  the  income  which  they  would  have  produced,  if  invested. 

Spioial  Case.  In  or  about  1859  WUUctm  BeUinghamy  having 
pnrcliased  in  fee,  for  the  sum  of  ^1150,  a  field  at  Pcrtsea^  ia  the 
county  of  Hcmis^  opened  the  same  as  a  brick-field,  and  let  it  to 
a  Mr.  Foster  at  no  fixed  rent,  but  reserving  a  loyaltj^  for  every 
1000  bricks  made. 

On  the  24th  of  July,  1860,  WHHam  BeUingham  made  his  will, 
whereby  he  devised  his  residuyy  real  estate,  including  the 
brick-field,  to  George  Curtis  the  younger  and  Thomas  Bart' 
letty  their  heirs  and  assigns,  upon  trust  to  sell  the  eame  ^^  when, 
in  their  discretion,  it  may  seem  advisable ;''  and  be  directed 
that  the  estates  directed  to  be  Bold  and  the  rents  «nd  profits 
thereof  should,  until  sale  thereof,  be  taken  and  considered  as 
part  of  his  personal  estate,  and  be  applicable  and  applied  in  eucli 
manner  and  for  such  intents  and  purposes  as  the  dividends  or 
interest  of  the  money  to  arise  from  such  sale  would  be  payable 
or  applicable  under  his  will,  in  case  such  a  sale  had  actually  taken 
place  and  the  purchase-money  been  paid  and  invested  before 
his  decease.  The  testator  then  directed  his  trustees  to  invest 
the  proceeds  of  the  sale  of  his  real  estate  and  his  residuary  per- 
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8onal  estate  in  Govemmenty  or  real,  or  long  leasehold,  securities 
'^'in  England ;  and  he  declared  trusts  of  such  investments ;  [2(>4 
the  first  trust  being  to  pay  an  annuity  to  his  wife ;  and  as  to  the 
residue  of  his  estate,  upon  trust  to  pay  the  income  thereof  to  his 
daughter  Tamar  Anrij  the  wife  of  JBenjamin  MHUr^  for  her  sepa- 
rate use,  without  power  of  anticipation ;  and  after  the  decease 
of  his  said  daughter,  then  as  to  the  principal  and  future  income, 
in* trust  for  her  issue  as  she  should  by  will  appoint;  and  in  de- 
fault of  such  appointment,  in  trust  for  the  child,  if  only  one,  and 
for  all  the  children,  if  more  than  one,  of  his  said  daughter,  such 
interest  or  interests  to  vest,  as  to  children  born  before  his  de- 
cease, at  thirty,  or  on  their  dying  imder  that  age  leaving  issue ; 
and  as  to  children  born  after  his  decease,  at  twenty-one,  or  on 
their  dying  under  that  age  leaving  issue,  with  accruer  amongst 
the  children  as  to  non-vested  shares ;  and  if  no  child  should  ac- 
quire a  vested  interest,  in  trust  for  such  persons  or  purposes  and 
in  such  manner  as  his  daughter,  being  discovert,  should  by 
deed  to  be  duly  executed,  or,  being  covert,  should  by  her  will 
appoint;  and  in  de&ult  of  appointment,  in  trust  for  the  child- 
ren of  testator's  sister,  Ann  Bettesioorth,  in  equal  shares  as  tenants 
in  common. 

The  testator  died  on  the  5th  of  September,  1861.  His  daugh- 
ter, Mrs.  Miller^  now  had  two  children,  infants;  and  his  sister 
Mrs.  Bettesworthj  had  two  children. 

The  case  which  was  filed  by  Mrs.  Miller^  by  her  next  friend, 
as  Plaintiff,  against  her  two  infant  children  and  one  of  Mrs. 
Beiiesworth^s  children  (the  residence  of  the  other  being  unknown), 
and  the  trustees,  Curtis  and  Bartlett,  stated  the  above  facts,  and 
also  that  after  the  decease  of  {he  testator  Mr.  Foster  still  carried 
on  his  business  of  brickmaking  on  the  brick-field,  and  finally 
used  up  all  the  brick  earth,  and  the  brick-field  was  in  conse- 
quence given  up  by  him,  and  the  same  was  then  let  to  a  Mr. 
Dawspny  a  market  gardener,  at  the  rent  of  £22  10^.  per  annum, 
being  the  same  rent  that  was  paid  for  the  field  before  Mr.  Foster 
entered  into  possession. 

The  «ase  then  stated  that  at  the  testator's  death  the  sum  of 
£300,  or  thereabouts,  was  due  from  Mr.  Foster  on  account  of 
royalty-,  which*  sum  had  been  paid ;  that  Mr.  Foster  bad  also  paid 
to  the  trustees  for  royalties  the  further  sum  of  £551 1^.  8(2.,  and 
that  he  owed  to  them  for  royalties  the  further  sum  of  £$8  4^. 

85 
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8^. ;  also  that  the  brick-field  had  not  been  sold  under  the  trosts 
265]  of  the  will,  the  *trufltee8  being  of  opinion  that  by  retain- 
ing the  same  in  their  hands  for  the  present,  and  selling  it  at  some 
fdtnre  time  as  building  land,  a  greater  price  would  be  obtained. 

The  case  then  alleged  that  the  trustees,  under  the  circum- 
stances above  stated,  considered  that  Mrs.  JUiller  was  entitled, 
if  not  to  the  whole  of  the  royalty  paid  to  them,  at  all  events  to 
a  portion  of  the  same ;  and  had  accordingly  at  different  times 
made  advances  to  her  of  portions  of  the  royally ;  but  had  not 
considered  themselves  justified  in  paying  to  her  the  whole  with- 
out first  obtaining  the  opinion  of  the  Court. 

The  questions  were : — 

1.  Whether  all,  or  if  not  all,  any,  and  if  any,  what  portion  of 
the  said  royalties  becoming  payable^ after  the  testator's  decease 
should  be  paid  to  the  Plaintiff,  the  said  Tamar  Ann  MiUer^  as 
tenant  for  life  under  the  trusts  of  the  will  above  stated  ? 

2.  Or  whether  all  or  any,  and  if  any,  what  portion  of  the  royal- 
lies  so  becoming  payable  should  be  invested  as  capital  trust 
property  ? 

8.  As  to  the  costs  of  the  suit  ? 

Mr.  a  jHafl,  for  the  Plaintiff:— 

Irrespectively  of  the  will,  the  tenant  for  life  would  be  entitled 
to  these  sums,  as  to  all  other  profits  of  the  estate,  absolutely. 

But  by  the  express  terms  of  the  will,  the  rents  and  "  profits  " 
of  the  estates,  until  sale^  are  made  applicable  in  such  manner 
as  ^^  the  dividends  or  interest  of"  the  investments  of  the  sale 
moneys ;  f.e.,  they  are  payable  to  the  tenant  for  life.   , 

The  trustees  have  vested  in  them  an  express  discretion  with 
regard  to  the  time  of  sale,  and  they  have  exercised  that  discre- 
tion by  deferring  the  sale  for  a  reason  which  they  give,  namely, 
that  the  property  will  probably  improve  in  value  as  building 
land. 

The  right  of  the  tenant  for  life  is  made  clearer  by  the  circum- 
stances that  the  brick-field  was  opened  by  the  testator  himself, 
and  was  opened  at  his  death,  so  that  the  well-known  rule  Alating 
to  open  mines  applies :   Vbier  v.  Vaughnn  (') ;  Dal^  v.  Beckett  (*). 

Upon  the«rgument  arising  out  of  tihe  terms  of  the  will,  viz., 
that  the  rents  and  profits  are  to  go  as  the  income  of  the  per- 

0  2  Beay.,  406.  O  ^  Beav.,  114. 
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flonal  estate  '^'goes,  analogous  cases  occur  with  regard  to  [266 
long  annuitiefi  and  interests,  which,  from  their  nature,  are  not 
allowed  to  be  retained  as  between  tenant  for  life  and  remainder- 
man, where  there  is  a  trust  for  conversion ;  and  the  question  is, 
what  is  to  be  done  with  the  income  until  conversion  ?  In  such 
cases  the  tenant  for  life  has  been  held  entitled  to  the  intermedi- 
ate income :  SeparJxng  v.  Parker  (*) ;  Wrey  v.  Smith  (■) ;  Mackie  v. 
Mackie  (*). 

Mr,  S.  G.  Wardy  for  the  infant  Defendants : — 

The  tenant  for  life  is  entitled  only  to  the  income  which  these 
sums  would  have  produced  had  they  been  invested. 

The  case  is  not  governed  by  the  authorities  that  have  been 
cited.  Here  there  is  a  discretionary  power  of  sale.  In  Vmer 
V.  Vaughan  (*)  there  was  no  trust  for  sale  until  after  the  death  of 
the  tenant  lor  life.  In  Daly  v.  Beckett  (*)  there  was  no  direction 
or  trust  for  conversion  at  all,  but  merely  a  power  of  leasing. 

The  decision  of  this  case  must  depend  upon  what  was  the 
duty  of  the  trustees ;  and  the  rights  of  the  parties  will  be  de- 
clared by  the  Court  as  if  the  trustees  had  exercised  their  discre- 
tion when  they  were  bound  to  do  so,  viz.,  at  a  proper  time,  and . 
before  the  property  was  Achausted.  As  to  this  the  rules  are  very 
plain.  If  tiie  sums  had  been  sums  paid  for  royalties  arising  out 
of  an  existing  mine,  they  might  have  come  under  the  designa- 
tion of  "  profits."  But  the  case  here  is,  that  the  testator  dying 
in  1861,  the  trustees  have  allowed  the  estate  to  be  wasted  to 
the  extent  of  £680  in  about  ten  years,  so  that  it  now  yields  only 
£2SL  IQs.  a  year.  The  discretion  of  trustees  must  be  exercised 
equitably  or  the  Court  will  interfere. 

In  Sparling  v.  Parker  Lord  Langdale^  M.B.,  expressly  says  (•) : 
"  I  do  not  find  any  point  made  here  tiiat  this  is  perishable  or 
wearing-out  property,"  which  completely  distitlguishes  the  case. 
His  Lordship  further  says  0 :  "  It  is  very  true  that  a  trustee, 
having  a  discretion  to  exercise  according  to  the  best  of  his  judg- 
ment, would  not  be  allowed  to  exercise  it  in  such  a  capricious 
♦manner  as  to  be  injurious  to  any  party."  The  coiiduct  of  [267 
these  trustees  has  certainly  been  injurious  to  the  remaindermen. 

O  9  Beav.,  624.  (■)  6  Hare,  70. 

0 14  Sim.,  208.  («)  2  Beav.,  466. 

O  24  Beav.,  114.  (•)  0  Beav.,  527.  O  «  Beav.,  528. 
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In  Wreg  y.  SmUh  (*)  &e  trust  was  to  eeiiy«rt  '^  with  all  eoo- 
venient  speed,''  and  the  qnestion  tamed  solefy  upon  the  con* 
stmction  of  the  word  ^^  eonTenient "  (*). 

AiMihorities  in  &tof  oi  the  Defenda&fis  eentmtioii  are: 
WcXker  v.  Share  (^ ;  WtZ&teoit  y.  Ihmcan  (^; .and  the  obe^vm- 
tions  of  the  Master  of  the  Bolls  m  Yaks  y.  Yates  (^ 

Mr.  Oassm^  for  the  trustees. 

SiE  Jambs  Baxiov,  V.C,  after  stating  the  question,,  and  ob- 
serving tlut  the  reason  why  the  sale  was  not  effected —  namely, 
that  the  trustees  were  of  opinion  that,  by  retaining  the  land  in 
their  hands  for  the  present,  and  selling  it  at  some  fiiture  time 
as  building  land,  ^^  a  greater  price  would  be  obtained  " —  formed 
part  of  the  case,  contmued  :^— 

The  general  law  upon  the  subject  is  very  well  understood. 

The  £EU2t8  in  this  case  are,  that  the  testator,  having  purchased 
a  piece  of  land,  and  opened  it  as  a  brickfield^,  in  respect  of  which 
some  royalties  had  been  received,  and  others  were  thrai  due, 
makes  his  will,  whereby  he  devises  his  residuary  real  estate,  in- 
cluding this  brick-field,  to  trustees  and  their  heirs,  upon  trost 
to  sell  the  same  ^^  when  in  their  discretion  it  may  seem  advisa- 
ble ;"  and  directs  that  the  ^^  rents  and  pi^fits "  thereof  shall, 
until  sale,  be  ^^  taken  and  considered  as  part  of  his  personal 
estate,  and  be  applicable  and  applied  in  such  manner,  and  for 
such  intents  and  purposes,  as  the  dividends  or  interest "  of  the 
sale  moneys,,  when  inyested,  would  be  payable ;  and  then  giyes 
a  life  estate  in  the  investments  to  his  daughter.  She  is  entitied 
not  only  to  the  rents,  but  to  the  rents  and  ^^  profits ;"  and  I 
cannot  disregard  this  word  ^^  profits,"  especially  as  the  testator 
was  in  his  lifetime  deriving  profits  from  this  very  property. 

It  is  not  denied  that  the  tenant  for  life  is  entitied  to  the  pro- 
fits of  the  property,  but  it  has  been  contended  that  it  is  not 
268]  competent  *for  the  trustees,  by  a  capricious  exercise  of 
tiieir  discretion,  to  prejudice  the  rights  of  the  remaindermen. 
Kow,  if  there  had  been,  in  my  opinion,  any  capricious  exercise 
of  the  trustees'  powers,  I  should  have  listened  to  Mr.  WardCs 

0)  14  Sim.,  30S.  O  19  Ves.,  887. 

O  IWd.,211.  (*)  28  Beav.,  409. 

O  28  Beav.,  687, 641. 
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argument)  who  contendB  that  the  tenant  for  life  is  entitled  only 
to  the  interest  on  tiiese  profits,  as  if  tiie  tnistees  had  sold  tiie 
property. 

But  it  is  plain  upon  the  will  that  no  sale  can  take  place  unless 
the  trustees  think  fit ;  and  that  they  may  sell  whenever  they 
like. 

Then  it  is  said  that,  by  not  selling,  they  have  given  a  benefit 
to  the  tenant  for  life.  But  by  the  generid  law  a  tenant  for  life 
has  the  right  iS  the  proceeds  of  an  open  brick-field,  and  that 
right  can  only  be  controlled  by  the  exercise  by  the  trustees  of 
their  discretion,  to  sell  the  land ;  and  as  to  the  due  exercise  by 
the  trustees  of  their  discretion,  if  the  fitcts  are  correctly  stated, 
nothing  that  has  been  done  has  diminished  the  interest  of  the 
persons  in  remainder. 

The  question  must  be  answered  to  the  effect  that  all  the 
royalties  becoming  payable  after  the  testator's  decease  belong 
to  the  Plaintiff  as  tenant  for  life. 

The  costs  of  all  parties,  as  between  solidtor  and  client,  will 
come  out  of  the  fund. 

Solicitor  for  all  parties :  TAjf.  Fortune. 


VXJ. W.  Nov.  22 ;  Doc.  9, 1871. 

BotJBDIN  V.  GbBBNWOOI). 

[Lbw  Beports,  18  Equity  CSaaee,  281.] 

[1870  B.  102.] 

PromiuoTy  NaU—Bub^equetU  Indarsemmt  by  Maker  qf  hit  Namke  and  DaU^ 
BUitute  ofLtmUaHoiu^Lord  Tenterdm'$  Aet—AcknauiUdgmerU  qfDebi. 

L.,  in  1846,  promised  to  pay,  three  monthB  after  date,  to  ^.  or  to  C7.,  hiB  wife 
the  fluiii  of  £500.  B,  died  in  1868,  leaving  O,  surviving.  There  was  an  indorse- 
ment on  the  note  in  L.'s  handwriting  of  his  name  and  the  year  1866.  0.  died  in 
1868:— 

JSeid,  that  it  was  not  intended  to  make  a  new  note,  and  that  there  was  a  suffi 
dent  acknowledgment  to  exclude  the  StatiUe  of  lAmUaiiona, 

Thb  Bev.  WilUam  Hawkes  LangUy  having,  prior  to  1846,  bor- 
rowed several  sums  of  money  from  Ikmink  Frangois  BowrdiHy  to 
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enable  him  to  carry  on  certain  literary  porsuits  by  means  of 
282]  ^which  he  was  struggling  to  maintain  himself,  gave,  in 
in  that  year,  a  promissory  note  in  the  form  following : — 

"  WheaUj/j  Oxon.    January  the  sixth,  1846. 

'^  Three  months  after  date  I  promise  to  pay  to  Dominic  Frcmr- 
fois  Bourdifiy  Esq.,  or  to  Sarah  MaMda  Bowrdifiy  his  wife,  the  sum 
of  five  hundred  pounds  for  value  received. 
£500  Qa.  Qd.  William  HaJkcs  Langl&fJ 


y> 


D.  F.  Bourdmy  who  died  on  the  80th  day  of  October,  1863, 
by  will  dated  the  25th  day  of  July,  1856,  appointed  &  M. 
Bourdin  his  sole  executrix,  and  she  proved  the  will.  In  January, 
1866,  S.  M.  Bourdin  represented  to  W.  H.  Langley  that  he  ought 
to  sign  some  docmnent  which  would  give  her  a  legal  claim  not- 
withstanding the  lapse  of  time.  He  proposed  to  her  that  he 
should  sign  the  promissory  note  anew,  and  alter  the  date,  and 
suggested  that  that  would  be  sufficient  acknowledgment  to  keep 
the  debt  alive.  He  altered  the  date  of  the  promissory  not^' 
from  1846  to  1866 ;  signed  the  note  on  the  back  thus :—  "  W.  H. 
Langleyy  1866;'^  and  handed  it  so  signed  to  S.  M.  Bourdin. 

S.  M.  Bourdin,  who  died  on  the  14th  day  of  January,  1868, 
by  will  dated  the  5th  of  June,  1865,  appointed  the  Plaintiff, 
Franfois  Hippolyie  Bowrdin,  her  sole  executor,  and  he  proved  the 
wilL  W.  H.  Langley  was  for  many  years  in  pecuniary  difficul- 
ties, and  incurred  heavy  expenses  in  Utigation,.  in  which  he,  after 
the  death  of  Mr.  and  Mrs.  Bourdin,  established  his  title  to  some 
real  estate  of  the  value,  as  alleged,  of  £10,000  or  £12,000. 

W.  H.  Langley,  who  died  on  the  16th  of  Pebhiary,  18t0,  by 
will  in  January,  1869,  after  bequeathing  a  legacy  of  £300  to 
Henry  Sansler,  in  consideration  of  his  advances  to  him  of  £300 
or  £850,  gave  the  rest  of  his  property,  real  and  personal,  to  the 
Defendants,  Henry  Greenwood  and  Phoebe  Qreenwood,  in  certain 
shares,  the  share  of  Phoebe  Oreenwood  to  be  divided  equally 
among  all  her  children  living  at  her  death,  share  and  share 
alike.  In  February,  1870,  administration  with  the  will  annexed 
of  the  estate  and  effects  of  W.  H  LangUy,  was  granted  to  the 
Defendant  Henry  Greenwood. 

The  Plaintiff  prayed  that  the  sum  of  £500  owing  to  the  estate 
of  D.  F.  Bourdin  or  S.  M.  Bourdin,  together  with  such  interest 
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thereon  as  the  Court  shoald  think  fit,  might  be  paid  to  the 
Plaintiff  '*'by  a  short  day,  or  that  in  de&nlt  the  personal  [283 
and  real  estate  of  W.  H.  LangUy  might  be  administered  under 
the  direction  of  the  Court,  and  that  the  real  estate  might  be 
sold ;  for  accounts  and  inquiries,  and  for  a  receiver. 

Mr.  Karslake^  Q-C.,  and  Mr.  JE.  CuUerj  for  the  PlaintilT: — 

The  original  note  was  dated  in  January,  1846.  There  has 
been  an  alteration  in  the  figures,  but  how,  by  whom,  and  under 
what  circumstances  it  was  made  there  is  no  evidence  at  all.  It 
is  not,  however,  material  to  fix  the  precise  date  of  the  alteration^ 
as  the  debtor  wrote  his  name  and  the  figures  '^  1866  "  on  the 
back  of  the  note ;  and  that  is  a  perfectly  good  acknowledgment 
It  was  not  necessary  that  the  amount  of  the  debt  should  be 
stated  in  the  acknowledgment.  This  was  not  a  commercial 
transaction^  but  a  case  of  assistance  rendered  to  a  poor  man. 
Though  there  is  no  case  in  the  books  where  the  signature  of  the 
debtor  on  the  back  of  a  note  has  been  held  to  be  an  acknow- 
ledgment,  yet,  having  regard  to  the  alteration  made  and  to  the 
other  circumstances,  there  is  enough  to  relieve  the  Court  from 
deciding  that  the  Plaintiff  has  no  claim  because  of  the  Statute  of* 
IAmUation§. 

It  is  submitted  that  a  fresh  stamp  was  not  necessary,  but  if  it 
should  be  considered  that  it  was  necessary,  the  document  can 
be  stamped  now. 

[They  referred  to  Jones  v.  Syder  (*) ;  Bendell  v.  Carpenter  (*) ; 
Cheslyn  v.  JOa%  (•) ;  Blanckenhagen  v.  Bhrnddl  (*) ;  Hart  v.  Prenr 
dergast  (^ ;  Dabbs  v.  Sumphriea  (•) ;  Darby  ^  Boaanquet  on  Sta- 
tutes of  Limitations  (J) ;  Byles  on  Bills  (^) ;  9  Geo.  4,  c.  14,  s.  8 
(Lord  Tenierden's  Act)."} 

Mr.  Hemings  (Mr.  Dickinson j  Q.C:)  with  him),  for  the  Defend-^ 
ant: — 

If  the  signature  and  date  1866  constituted  a  promise  to  pay, 
the  note  was  made  a  new  one,  and  as  such,  it  should  have  been 
restamped.    That  not  having  been  done,  the  Defendants  are 

C)  4  M.  &  W.,  82.  (•)  14  M.  &  W.,  741. 

O  2  Y.  &  J.,  484.  (•)  10  Bing.,  446. 

O  4  T.  &  C.  £x.,  288.  C)  Chap,  iv.,  p.  46, 49,  et  seq, 

O  2  B.  &  A.,  417.  O  lOtli  Ed.,  p.  347. 


680  BQUITT  CA8BS.  [L. 


1871  Bouidin  v.  Greenwood.  V.-C.W. 

entitled  to  say  that  there  is  nothing  to  Bosta^  this  suit.  If  that 
284]  objection  ^should  not  be  considered  a  sufficient  defence, 
then  it  may  be  contended  that  there  is  no  proof  that  the  signa- 
tiire  of  the  debtor  on  the  back  of  the  note  was  written  ^i  1866  ; 
and  that  being  so,  there  is  nothing  to  take  the  /case  oat  of  the 
Statute  of  lAmitaiiana. 

[He  cited  Holmes  v.  Jaques  (^)j  Backham  y.  MarrioU  0,  and 
Bamelifi  v.  Bruck  (*)•] 

■ 

Mr.  Karslakej  in  reply,  referred  to  Ex  parte  Yates  (^). 

Daring  the  argoments  some  letters  written  by  the  parties 
were  read  and  commented  apon,  bat  in  the  view  of  the  Court 
they  were  not  evidence. 


Dec.  9.    Sib  John  Wickbns,  V.O.  :— ' 

This  is  a  creditor's  soit,  and  the  only  qaestion  is  whether  the 
debt  in  respect  of  which  the  Plaintiff  saes  is  barred  by  the  Stc^- 
tale  of  Limitations,  The  Rev.  WiRiam  Hawkes  LcmgUy  gave  to 
Dominie  Franfois  Bofwrdin^  who  had  lent  him  money,  a  promis- 
sory note  dated  the  6th  of  January,  1846,  by  which  he  promised 
to  pay  to  Dominie  Frangois  Bourdin  or  to  Sarflh  Matilda  Bottrdiny 
his  wife,  £500  at  three  months  after  date.  Dominic  Frcmgois 
Bourdin  died  in  1863,  and  his  wife  Sarah  Matilda  became  his 
executrix.  She  died  in  January,  1868,  and  the  Plaintiff  is  her 
executor,  and  the  derivative  executor  of  Dominic  Frangois  Baur-- 
din.  The  Defendants  are  the  administrator  and  the  devisees  of 
Langletfj  the  debtor.  Of  course  the  debt  is  barred  by  the  sta- 
tute unless  there  has  been  something  to  exclude  its  operation. 
What  is  relied  on  by  the  Plaintiff  for  that  purpose  is  an  indorse^ 
ment  on  the  note  in  Langley's,  handwriting,  which  is  as  follows : 
^<  W.  H.  LangUy,  1866.*'  The  prodaction  of  the  note  with  this 
indorsement  upon  it  is  the  only  evidence  in  support  of  the 
Plaintiff's  case.  Some  letters  in  1869  were  relied  on  at  the  bar, 
but  those  not  having  been  pleaded  cannot  operate  as  an  acknow- 

P)  Law  Rep.,  1  Q.B.,  376.  O9Q3.,806. 

O  1  H.  &  N.,  234.  0)  3  rte  G.  &  J.,  191. 
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ledgment  for  the  present  purpose ;  and  it  is  therefore  unneces- 
sary to  consider  their  effect. 

^It  is  dijQSicult,  I  think,  to  resist  the  inference  that  Mr.  [285 
Lomgley  must  have  indorsed  his  name,  and  the'^date  I8669  ^^  ^^ 
note  for  the  purpose  of  acknowledging  that  the  debt  was  tiien 
due :  that  he  did  it  for  some  purpose  is  clear,  and  it  is  hardly 
possible  to  suggest  any  otheri  It  must  be  taken  that  some  time 
in  the  year  1866  Mrs.  Bmrdin^  who  was  one  of  the  alternative 
payees  and  the  executrix  of  the  other,  produced  the  note  to  the 
maker,  who  then  indorsed  it,  and  wrote  the  year  when  he  did 
BO,  and  handed  it  back  to  her.  K  he  had  prefixed  ^^  Due,"  or 
any  similar  word,  the  matter  would  have  been  too  clear  for 
argument,  since  the  paper  itself  identified  the  debt ;  and  the 
question  is,  whether  the  want  of  the  word  makes  any  difference. 
I  think  that  it  does  not  on  principle,  and  that  it  would  be  too 
narrow  a  construction  of  Lord  TenderderCs  Act  to  say  that  there 
is  here  no  acknowledgment  made  or  contained  in  a  writing 
signed  by  the  party  chargeable.  It  is  true  that'  there  is  here 
no  writing  except  tiie  signature  and  the  date,  but  if  they  together 
involve  an  acknowledgment,  as  I  think  they  do,  the  want  of  any 
other  writing  can  hardly  be  &taL  It  should  be  mentioned  that  * 
on  the  note  itself  the  date  1846  was  converted  into  1866,  and  this 
alteration  is  pleaded  by  the  Plaintiff  as  done  by  Mr.  Ixmgley  at 
the  time  of  the  indorsement.  There  is  jio  proof  that  it  was  so, 
though  the  thing  seems  not  improbable.  It  was  urged  that  that 
alteration  disclosed  an  intention  to  make  a  new  promissory  note, 
and  not  to  acknowledge  an  existing  one,  and  that  the  case  is  one 
not  of  old  note  and  acknowledgment,  but  of  new  note,  bad  for 
want  of  a  stamp.  Considering  that  the  original  signature  is  not 
cancelled ;  that  the  note  is  still  left  as  an  alternative  promise  to 
pay  to  two  persons,  one  of  whom  was  dead,  and  that  the  new 
signature  is  written  on  the  back  of  and  across  the  note,  I  think 
it  the  better  conclusion  that  it  was  not  really  intended  to  make 
a  new  note  in  the  strict  s^ise  of  the  word,  but  simply  to  ac- 
knowledge an  existing  one.  The  Plaintiff  is,  therefore,  entitied 
to  the  usual  decree. 

Solicitors :  Messrs.  CutleT  ^  Ikmer ;  Mr.  J.  P.  PoiMnane^  Jun. 

See  New  York  Code,  §  110  and  Gases  cited  in  Voorhles*  Code  and  also  Wait's 
Code. 
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286]  *I^  ^^  Boss's  Trusts. 

[Law  Beporte,  18  Equity  Caaes,  286.] 

Statute  of  Distributians  (22  c£  28  Car.  2,  o.  10>—  OrandehUdrm  cmd  Qreatiyrand- 

chMren — Dioiri<m  per  SUrpes, 

A  fond  waa  devieible  under  the  Statute  of  Dittributione  among  grandchildren 
and  great-grandchildren,  claiming  by  two  lines  of  descent  from  their  commoA 
ancestor : — 

Held,  that  the  fund  must  be  divided  into  moieties ;  and  each  moietj  subdivided 
between  the  respective  descendants  per  stirpes  and  not  per  capita. 

This  was  a  Petition  presented  by  Margaret  Mary  Dumaresq 
ItosSy  an  infant  (by  her  mother,  as  her  next  fnend),  the  Rev. 
Thomas  Fletcher  and  Mary  Dumaresq^  his  wife,  and  Percy  Wheder 
Child  and  Oeorgma  Emily  Howard^  his  wife ;  and  it  prayed  (after 
providing  for  costs)  that  the  residue  of  a  sum  of  £9000  lbs.  IW., 
£8  per  Cent.  Consolidated  Bank  Annuities,  in  Court,  to  an  ac- 
count intituled  "  In  the  msftter  of  the  Trusts  of  the  Will  of 
Alexander  Boss,  deceased,  the  Share  bequeathed  to  Margaret 
JRosSf  with  remainders  over,'*  might  be  divided  into  two  equal 
half  parts ;  that  one-third  of  one  of  such  equal  half  parts  might 
be  carried  over  to  "  the  account  of  the  Petitioner,  Margaret 
Mary  Dumaresq  Boss,  an  infant  under  the  age  of  twenty-one 
years ;  that  another  third  of  one  of  such  equal  half  parts  might 
be  transferred  to  the  Petitioner,  the  Rev.  Thomas  Fletcher^  in 
right  of  his  wife ;  that  the  remaining  third  of  one  of  such  equal 
half  parts  might  be  transferred  to  the  Petitioner,  Percy  Wheder 
Child,  in  right  of  his  wife,  and  that  the  other  of  such  equal 
half  parts  might  be  divided  amongst,  or  applied  for  the  benefit 
of,  the  several  persons  claiming  (as  hereinafter  stated)  under 
the  testator's  son,  WiUiam  Francis  Boss  ;  or  else  that  the  trust 
fund  might  be  divided  between  the  Petitioners  and  the  several 
other  persons  interested  therein,  in  such  shares  and  proportions 
as  they  were  respectively  entitled  to. 

Alexander  Boss,  by  his  will,  dated  the  17th  of  November,  1819, 
bequeathed  certain  specific  articles  to  trustees,  upon  trust  for 
his  wife  during  widowhood,  and  after  her  decease  or  marriage, 
upon  the  trusts  declared  concerning  the  residue  of  his  real  and 
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^  personal  estate.  The  testator  then  bequeathed  a  sum  of  £1500, 
JEast  India  *Stock,  to  his  trustees  for  the  benefit  of  his  [287 
wife  during  her  widowhood ;  and  directed  that,  on  her  decease 
or  marriage,  one  moiety  of  it  was  to  be  held  upon  the  trusts  de- 
clared concerning  the  share  of  his  daughter  Mary  Boss  in  his 
residuary  estate ;  and  the  other  moiety  upon  the  trusts  declared 
concerning  the  share  of  his  daughter  Margaret  Boss  in  his  re- 
siduary estate.  He  then  bequeathed  a  91m  of  £2000  to  his 
trustees  to  invest  and  hold  the  same  upon  trust  in  the  event  of 
Margaret  Boss  attaining  twenty-one  years,  and  thenceforth,  until 
her  marriage  or  death  unmarried,  to  pay  the  produce  of  the 

^iund  to  her  and  her  assigns  for  her  and  their  own  benefit ;  and 
after  her  decease,  upon  the  trusts  declared  concerning  her  share 
of  his  residuary  estate.  He  then,  after  making  certain  pecu- 
niary and  specific  bequests  devised  all  his  real,  and  bequeathed 
the  residue  of  his  personal,  estate  to  his  trustees,  upon  trusts 
for  the  sale,  conversion,  and  investment  thereof  respectively ; 
and  directed  his  trustees  to  accumulate  the  annual  proceeds 
thereof,  at  compound  interest,  for  fourteen  years  from  his  de- 
cease. He  then  declared  that  ^^  the  trust  moneys  to  arise  or  be 
produced  under*the  residuary  devise  and  bequest  thereinbefore 
contained  which  should  be  so  invested,  and  the  accumulations 
which  should  be  so  made  as  aforesaid,  and  the  stocks,  funds,  and 
securities  in  or  upon  which  the  s^d  trust  moneys  and  accumu- 
lations respectively  should  be  invested,  should,  on  the  expira- 
tion of  the  said  space  of  fourteen  years,  be  divided  into  as  many 
equal  shares  as  the  number  of  them,  his  three  sons,  Alexander 
Boss  J  Thomas  BosSy  and  WiUiam  Francis  Boss^  and  his  daughters 
Mary  Boss  and  Margaret  Boss,  who  should  be  then  living,  or 
should  be  then  dead  having  left  issue  of  his,  her,  or  their  body,  or 
respective  bodies  then  living ;  and  one  of  the  said  shares  should 
be  respectively  allotted  to  each  of  such  chil^f  en,  and  the  share 
which  should  be  so  respectively  allotted  to  each  of  his  said  sons 
who  should  be  then  living  should  be  in  trust  for  him  absolutely, 
and  be  assigned  and  disposed  of  accordingly."  The  testator 
then  provided  for  the  event  of  either  of  his  sons  or  daughters 
being  dead  at  the  time  of  allotment,  leaving  issue,  and  disposed 
of  his  daughters'  shares  as  follows :  ^^  And  the  share  which 
should  be  so  allotted  to  each  of  his  said  daughters  who  should  be 
then  living  should  be  held  upon  trust,  during  her  respective 
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2Q8]  ti&9  to  pay  and  apply  the  annoalprodaoe^lhereofm 
or  the  like  nuumer  for  her  req>ectiye  eqanie  nee,  with 
powers  of  flf^Knntinent,  and  giving  reoe^la  aa  therein  partieii^ 
larly  mentioned;  and  afl^*  the  deceaae  of  anrch  xei^eelive 
doubter,  the  ahare  so  r^peeiiy  dy  allotted  to  her  aa  aforeaaid 
should  reepeetively  remain  and  be  in  troat  for"  (thednldren  or 
child  of  such  respective  danghters  as  in  the  will  particokriy 
declared);  ^  and  if  t^reahonld  bono  eneh  child,  then  after  the 
decease  ci  such  respectiye  daughter,  and  sach  fidlure  (^  her 
issue,  the  share  so  respeetiyely  allotted  to  her  as  aforeaaid  should 
go  over  and  be  in  trust  for  the  person  or  p^sons  who,  under 
the  statutes  made  for  the  distribution  of  the  estates  of  intes- 
tates, would  then  be  entitled  thereto,  in  case  he"  (the  testator) 
'^  was  then  to  die  possessed  thereof  and  intestate;  and  to  be  di- 
vided between  or  among  such  persons,  if  more  than  one,  in  the 
proportions  in  which  the  same  would  be  divisible  by  virtue  of 
the  same  statutes."  The  testator  appointed  the  trustees  of  his 
will  his  executors.  He  died  on  the  27th  of  I^ovember,  1819, 
and  bis  will  was  duly  proved  (with  a  codicil)  on  the  15th  of 
December  following.  He  left  the  five  children  named  in  his 
will,  and  no  more.  « 

The  residuary  estate  of  the  testator  was  duly  converted  by 
his  trustees  shortly  after  his  death,  and  the  produce  thereof  in- 
vested and  accumulated  for  the  period  and  in  the  manner  men- 
tioned in  his  will.  At  the  end  of  that  period  the  trust  funds 
and  accumulation  were  divided  into  five  equal  shares.  Three 
were  paid  to  Alexander  Ross^  the  son,  Thomas  Sosa^  and  WUUam^ 
JVonm  Boss  respectively ;  and  the  remaining  two  were  invested 
by  the  trustees  in  their  names  in  trust  for  Mary  Boss  and  Marga^ 
ret  Moss  respectively,  and  their  respective  children  (if  any). 
Margasrei  Boss  died  a  spinster  on  the  8th  of  June,  1871. 

At  that  time  th^  shu*e  to  which  she  was  entitied  for  her  lifo 
amounted  (after  certain  deductions  for  trustees'  costs  payable 
thereout)  to  the  aforesaid  sum  of  jSQOOO  155.  lid  £3  per  Gent. 
Consolidated  Bank  Annuities,  which,  i^  November,  1871,  were 
duly  transferred  to  the  above  stated  account. 

The  state  of  the  testator's  family  on  the  8th  of  June,  1871^ 
will  appear  from  the.  following  pedigree : — 
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290]  '^The  Petition  dealt  only  with  Ijjie  sliare  of  Market 
RosSy  which  practically  was  now  the  whole  of  the  testator's 
residuary  estate.  The  question  was,  whether,  inasmuch  as  the 
claimants  were  all  children  or  grandchildren  of  Alexander  BosSy 
the  son,  and  WiUiam  Francis  Ross — t  e.y  grandchildren  or  great- 
grandchildren of  the  testator  —  they  took  representatively  and 
per  stirpes  under  Alexander  liosSy  the  son,  and  William  Francis 
RosSy  respectively  or  per  capita  f 

Mr.  Greene^  Q.C.,  and  Mr,  Miliary  for  the  Petitioners ; — 

According  to  the  true  construction  of  the  Statute  of  Dislribu- 
tions  (22  &  23  Car.  2,  c  10,  ss.  3,  5,  and  7),  this  fiind  must  be 
divided  into  moieties,  and  each  moiety  subdivided  among  the 
descendants,  1,  of  Alexandery  the  one  son,  and,  2,  of  WUUam 
Francis y  the  other  son,  of  the  testator.  But  as  those  descendants 
in  each  case  consist  now  of  both  grandchildren  and  great- 
grandchildren of  the  testator  —  persons  not  all  equally  next  of 
kin  to  him  —  they  can  only  take  as  representatives  of  their 
respective  parents  and  not  in  their  own  right  as  the  next  of 
kin — L  e.y  they  take  per  stirpes  and  not  per  capita:  Davers  v. 
Dewes  (^) ;  WiUiams  on  Executors  (*) ;  lAoyd  v.  Tench  (*).  Both 
BurtorCs  Compendium  of  Real  Property  (*)  and  Watkins  on 
Descents  (*)•  clearly  contracted  ToUer  on  Executors  (•).  The 
result  is,  that  the  Petitioners  who  claim  under  Alexandery  the 
son,  will  each  take  one-third  of  their  moiety. 

Mr.  Bedwelly  for  the  Respondents  W.  H.  RosSy  Francis  Ross, 
James  SeJbyy  and  Emma  Margarety  his  wife,  and  Thomas  RosSy 
great-grandchildren  and  grandchildren  of  the  testaltor,  claiming 

under  William  FrancisRoss : — 

« 

This  case  is  a  mixed  one,  where  persons  are  entitied  both  per 
stirpes  and  per  capita.  If  the  claimants  had  been  all  grand- 
children only,  or  all  great-grandchildren  only,  the  division  of 
the  fund  would  have  been  per  capita — because  all  the  claimants 
291]  would  *have  been  equally  next  of  kin  to  the  testator.  The 
statute    does  not  contemplate    representation    beyond  ^^  the 

C)  3  P.  Wmfl.  40  (note  D.).  (*)  8th  Ed.  1856,  pp.  4Sd-4S8  (note) 

O  Vol.  li.  Ed.  1867,  pp.  1885-1386.        434,  485. 
O  2  Ves.  Sen.  213-216.  (•)  Ed.  1837,  p.  269. 

0  Ed.  1838,  p.  874. 
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children  of  an  intestate,  and  such  persons  as  legally  represent 
snch  children,  in  case  any  of  the  said  children  be  tiien  dead  '^ 
(sects.  3  and  5).  That  is  to  say,  it  looks  at  the  possible  death 
of  the  |hildren,  and  the  succession  of  their  immediate  descend- 
ants only,  viz.,  the  grandchildren  of  the  intestate.  This  fund, 
therefore,  ought  now  to  be  divided  into  sevenths — because,  at 
the  statutory  limit  of  representation,  there  were  seven  grand- 
children of  the  testator,  each  one  entitled,  as  equally  his  next 
of  kin,  to  take  per  capita.  But  their  children,  the  great-grand- 
children of  the  testator,  can  only  take  their  parent's  share,^by 
representation,  i.e.,  per  stirpes ;  and  the  fand  should  be  dis- 
tributed accordingly.  There  is  no  reported  case  exactly  like 
this  one.  ' 

■ 

Mr,  JSheriiiy  for  the  Respondents,  the  other  great-grand- 
children claiming  under  WiUiam  I^^anda  Boss,  supported  tho 
same  view. 

■ 

Mr.  Metholdy  for  the  trustees. 

Mr.  Oreeney  in  reply : — 

The  statute  alone  is  to  be  regarded  in  thiB  ca^e,  and  it  only 
alludes  to  the  next  of  kin  in  the  8d  and  6th  sections.  In  the 
latter  it  says  that  ^^  in  case  there  be  no  children,  nor  any  legal 
representatives  of  them,  then  one  moiety  of  the  estate  is  to  be 
allotted  to  the  wife,  and  the  residue  distributed  equally  to  every 
of  the  next  of  kindred  of  the  intestate  who  are  in  equal  degree^ 
and  those  who  legally  represent  them."  That  clearly  shows 
that  as  long  as  there  are  lineal  descendants  the  division  must 
be  per  stirpes^  and  not  per  capita;  and  the  distribution  of  the 
fund  contended  for  by  the  Petitioner  is  the  correct  one. 


Dec.  21.    Sir  John  Wickeks,  V.C.  : — 

The  question  reserved  for  judgment  in  this  ca^e  is  one  as  to 
the  operation  of  the  Statute  of  DistribuMons^  where  the  intestate 
left  grandchildren  and  great-grandcmldren,  but  no  children. 

Alexander  BosSy  by  his  wiU,  dated  the  17th  of  November,  1819, 
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292]  *gAve  Otte-fifth  of  his  reeadnary  estate,  to  his  daaghter 
Margaret  Boss  for  life,  with  remainder  to  her  children;  and  in 
de&nlt,  ^'  in  trtiBt  fer  flie  person  or  persons  who,  nnder  Vb» 
statutes'  made  for  the  distribution  of  the  estates  of  intystateB, 
would  then  be  en^ed  thereto,  in  case  I  were  then  to  ^e  pos- 
sess^ thereof  and  intestate ;  and  to  be  divided  between  and 
among  such  persons,  if  m<Mre  than  one,  in  the  proportions  in 
which  the  same  would  be  divisible  by  virtue  of  the  same 
statutes." 

Mergard  Boss  di^  on  tiie  8th  of  June,  1871,  unmarried. 

The  testator  died!  in  November,  1819,  leaving  five  children, 
of  whom  Margaret  Was  tiie  youngest 

Of  these  the  second  and  fourth  died  before  1871  without  issue. 
Alexander^  the  eldest  son,  had  three  children,  of  whom  two  sur- 
vived him  in  June,  1871;  and  one  died  before  June,  1871, 
leaving  a  daughter  stUl  liiilng«  WiUiam  I^ands,  the  third  son 
of  the  testator,  and  the  only  one  besides  Alexandery  who  left 
descendants  living  in  1871,  had  four  children,  viz.,  WUUamy 
who  died  in  December,  1870,  leaving  two  children  now  living, 
Mrmui  and  ThomaSj  who  are  both  still  living,  and'  Oracey  who 
died  in  January,  1870,  leaving  four  children,  now  living. 

Therefore,-  in  June,  1871,  tiiere  were  two  subsisting  lines  of 
the  testator's  descendants;  the  one  springing  from  Alexander 
Boss  the  younger,  and  represented  by  two  grandchildren  of  ^e 
testator  and  one  great-grandchild,  the  only  child  of  a  deceased 
grandchild;  the  other  fringing  from  Wiltiam  Francis  BosSy 
and  represented  by  two  grandchildren  of  the  testator,  two  great- 
grandchildren springing  from  his  dead  grandchild  WBUaniy  imd 
four  great-grandchildren  springing  from  his  dead  grandchild 
Gfrace.  The  question  on  the  Petition  is  as  to  the  shares  in  whidi 
Alexander  Bosses  estate  is  to  be  distributed  among  those  per- 
sons. 

It  is  singular  that  a  question  of  this  sort  should  be  uncovered 
by  judicial  authority ;  but  no  case  bearing  on  it  was  cited  at 
the  Bar,  and  I  have  been  unable  to  find  any. 

The  Statute  of  IHstrSmtions  deals  separately  with  the  case  of 
descendants,  and  that  of  next  of  Mn  not  descendants.  The  case 
of  children  is  provided  for  by  the  5th  section  (which  is  referred 
to  in  the  8d),  and  the  case  of  next  of  kin,  not  being  descendants^ 
by  the  6th  and  7th  sections.    The  general  effect  of  the  pro- 
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visions  is  *tliat  (supposing  there  to  be  no  wife)  the  estate,  [293 
in  case  there  are  descendants,  shall  go  between  the  phildren  and 
their  representatives;  and  in  case  there  are  no  descendants, 
shall  go  amongst  the  next  of  kin  or  their  representatives ;  and 
that  the  division  is  per  capUa  where  all  the  takers  claim  in  their 
own  right ;  and  per  stirpes  where  they,  or  some  of  them^  daim 
as  representatives  of  another  person. 

It  has  been  long  settled  that  the  word  ^^  representatives  "  in 
this  Act  includes  only  '^  descendants/' 

It  has  been  further  settled  that  where  all  the  persons  entitled 
to  claim  are  collaterals  equally  near  of  Mn,  for  instance,  second 
cousins  twice  removed,  they  take  per  capitaj  because  they  all 
take  in  their  own  right ;  but  that  wh^e  there  are  no  ancestors 
or  descendants,  and  the  nearest  of  kin  are  brothers  and  sisters, 
but  there  are  also  children  of  dead  brothers  and  sisters,  the  lat- 
ter, though  not  of  the  next  of  kin,  may  claim  as  representatives 
of  the  brother  or  sister  from  whom  they  spring,  and  may  stand 
in  the  place  of  that  brother  or  sister  for  the  purpose  of  distribu- 
tion ;  so  that  the  distribution  is  per  stirpes.  This  privilege  is  ex-> 
pressly  limited  by  the  statute,  and  does  not  extend  to  any  more 
remote  descendants  of  brothers  and  sisters  than  their  children, 
and  does  not  apply  at  all  to  any  case  where  the  ncfxt  of  kin  are 
all  more  remote  than  brothers  and  sisters. 

There  are,  therefore,  two  cases  provided  for  by  the  statute 
viz.,  1,  where  there  are  children,  or  the  representatives — 4.  e.^ 
the  descendants — of  children ;  2,  where  there  are  no  descend- 
ants. 

It  is  the  former  case  alone  that  has  to  be  dealt  with  bete. 
Considering  the  question  as  one  solely  on  the  construction  of 
the  statute,  it  is  difGlcult,  I  think,  to  resist  the  conclusion  tiiat, 
if  there  are  descendants  but  no  children  living  to  share  the  es- 
tate, it  is  to  be  divided  into  as  many  shares  as  there  are  child- 
ren who  have  left  living  descendants,  and  that  the  descendants 
of  each  such  child  are  to  take  as  representing  the  child,  and,  of 
course,  only  the  child's  share. 

The  Statute  of  Distributicns  were  drawn  by  a  civilian.  Sir  WaUef 
Walker  (^),  and  seems  to  have  been  intended  to  introduce  the 
rules  of  the  Boman  civil  law  into  this  branch  of  English  law. 
294]  I^  ^^  ^therefore,  perhaps,  not  irrelevant  to  remark  that  the 

0)  See  iSfts  V.  BaiTua,  1 14.  ^I^jm.,  571-574. 
87 


aVTTTTC 


9m  MnbatMt: 


4d  ihe  tmfinu€6ftm  idtbtmm 

flukes  it  I  imfiiiMtWf  to  d^  Sihbsk  wv;.    Ii 
<^>r  Hm  pvpoae  to  icftr  le>  ifae  UscL  XomI, 

ht  fludtnpfi^sd  to  my  yi^y"! 

Thtpmapal  daSeoitjiatiie  taste ib Has z  Li  laler 
eotoni  (wtiA  maj  slmoflt  be  caJIed  the  ictcinal  tezt-book 
the  mtgeet)  a  fiflferent  opiiiioo  is  exprea&ed.  [In  the  T& 
timi^  bj  VKseMon*  [1^38 J  the  pnaage  ia  at  p.  374.]  Vt 
matiHmtiei^  are  iiited  tofT  ibis^lnA 
of  deieeDdaotk  The  dictum  is  tranaferred  into  WSBamM  cm 
Exeeotom,  where,  in  the*6tfa  editioD  [1867J  itoeemBiii  p.  138Su 
Bat  it  wpfean  to  stand  there  on  the  anthoritf  of  Tfafler  alone, 
mnce  the  only  cases  cited  are  those  cited  by  TUZor,  and  indeirant. 

On  the  odier  hand,  there  is  a  remarkahle  paasage  in  Ar- 
grooms  Jnriseonsnlt  Exercitations  ^,  in  niiidi,  ^^eaking  of  Br. 
IIarruf$  Jnstinian,  he  asserts  what  wonld  seem  to  be  die  tme 
eonstinction  of  the  statute ;  and  a  nmilar  view  is  to  be  found 
in  BurUm's  Compendinm  (^),  which  was,  I  bdieve^  published 
about  1880,  and  has  gone  through  numerous  editions ;  and  die 
tme  principle  is  stated  in  Blacksicne  and  many  other  text-books, 
though  the  special  distinction  between  descendants  who  can 
take  only  as  children,  or  representatives  of  children,  and  next 
of  kin  who  take  in  their  own  right,  however  remote,  is  not 
pointed  out 

The  text-books  are,  not,  strictly  speaking,  authorities  on  such 
a  question ;  if,  however,  there  bad  been  an  absolute  consoit 
among  them  on  a  point  likely  to  be  of  such  frequent  occurrence, 
one  would  have  hesitated  to  pronounce  an  opinion  in  opposition 
to  what  might  seem  to  be  an  established  course  of  distribution. 
But  in  the  face  of  the  passage  from  Hargravey  which  has  been 
often  referred  to,  and  of  the  statement  in  all  the  editions  of  a 
popular  elementary  work  like  Burtany  it  cannot  be  said  that 
there  has  been  such  a  consent. 

Feeling,  therefore,  free  to  follow  my  own  clear  opinion  on  the 
295]  ^construction  of  the  statute,  I  hold  that  in  this  case  the 
sum  in  question  must  be  divided  into  moieties,  of  which  one  is 

(»)  PI.,  XX3CXLVI.  (»)  Pages  270-2. 

(•)  n.,  082.  (*)  PL,  1403. 
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divisible  among  the  descendants  of  Aleoccmder  Boss  the  younger, 
aftd  the  other  among  the  descendants  of  WilUam  Francis  Boss  ; 
the  division  among  each  class  being  in  each  case  per  stirpes. 

Solicitors :  Messrs.  Mcon  ^  Son  ;  Messrs.  Fraafuis  ^  Bosanquei ; 
Messrs.  FMder  ^  Co. 


V.^.W.,  Dec.  16, 22, 1871 ;  Jan.  19, 20, 1872. 

In  re  Clinton's  Trust  :  Hollway*s  Fund.    Thb  Samb  : 

Wbarb's  Fund. 

[Law  Reports,  18  Equity  Oases,  295.] 

WiU — Devise  of  Beal  Estate  —  Tenant  for  Life—  BeversUmary  Interest — Mar- 
riage Settlement  —  Oownant  to  SetUe  after  Acquired  Property  —  Canwrsion — 
"Entitled"  in  sense  of"  Entitled  in  Possession." 

H.  F,  O.,  who  died  in  1852,  by  will  gave  real  estates  to  trustees  upon  trusts  for 
his  wife  for  life,  and,  after  ber  decease,  for  the  benefit  of  his  unmarried  daugh- 
ters. He  gave  power  to  the  trustees  after  the  decease  of  his  wife,  or  the  decease^ 
or  marriage  of  all  his  daughters,  or  earlier,  with  the  consent  of  his  wife,  or,  if 
she  should  be  dead,  of  his  unmarried  daughters,  to  sell  the  estates ;  and  they 
were  to  invest  the  moneys  and  to  pay  the  income  to  his  wife  for  life,  and,  after 
her  decease,  to  divide  the  principal  moneys  amongst  such  of  his  daughters  as 
should  be  living  at  his  decease,  equally,  as  tenants  in  conmion.  He  left  five 
daughters  surviving.  Z.,  one  of  them,  in  1858,  married  TF.,  and  /.,  another  of 
them,  in  1858  married  H.  By  the  settlement  made  on  the  marriage  of  I,  and  JJ. 
she  assigned  to  trustees  certain  trust  funds  and  premises  npon  trusts  during  their 
joint  lives  to  pay  the  income  to  her  for  her  separate  use,  and,  after  the  decease 
of  either,  to  pay  it  to  the  survivor  for  life,  and  after  the  decease  of  the  survivor 
npon  trusts  for  the  benefit  of  the  children  or  remoter  issue,  as  they  should  Jointly 
appoint ;  and  in  default  of  such  appointment,  as  the  survivor  should  appoint ; 
and  in  deftiult,  for  the  benefit  of  the  children  equally.  The  settlement  o(mtained 
a  covenant  by  the  husband  and  wife,  that  if,  at  anytime  after  the  marriage,  and 
during  their  joint  lives,  they,  or  either  of  them  in  her  right,  should  by  gift, 
descent,  succession,  or  otherwise,  become  entitled  to  any  real  or  personal  estate, 
property,  or  effects  of  the  value  of  £100  or  upwards,  at  any  one  time,  the  same 
should  be  conveyed,  transferred,  assured,  and  paid  to  the  trustees  upon  the  trusts 
declared.  The  testator's  estates  were,  in  1867,  with  the  consent  of  his  widow^ 
sold  by  the  trustees,  and  they  invested  the  proceeds  in  East  India  Oeeernmeni 
Stock, '  The  widow  died  in  April,  1871,  leaving  J.  and  JJ.  surviving. 

By  the  settlement  made  on  the  marriage  of  L,  and  IF.,  she  assigned  to  trustees 
certain  trust  funds  and  personal  estate  upon  trusts  similar  to  those,  *and  [296 
there  was  a  covenant  similar  to  that  contained  in  the  settlement  of  I.  and  Jff. 
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X.  died  in  January,  1^,  without  baring  ooncuned  in  exerdaing  tiie  joint  power 
of  appointment.  W.  died  in  Januaiy,  1871.  By  will  he  appcunted  the  twst 
funds  and  personal  estate  settled  by  bis  late  wife. 

The  trustees  of  H,  F,  C.*»  will  sold  the  stock,  and  paid  into  Court,  to  a  credit 
in  I.  and  H's  matter,  the  sum  of  £2290  ISa. ;  and  Z  and  H,  by  tbeir  Petition, 
prayed  that  it  might  be  paid  to  H.  The  same  trustees  paid  into  Court,  to  a 
credit  in  L.  and  W.'s  matter,  a  similar  sum  and  some  apportioned  dividends  ;  mad 
the  two  surviving  trustees  of  L.  dh  TF.'«  settlement  (who  were  also  two  of  the  tros- 
tees  and  executors  of  W*8  will),  and  the  children  of  the  marriage,  by  their  Peti- 
tion, prayed  that  it  might  be  paid  to  the  trustees  of  the  settlement: — 

Hddf  that  "  entitled  "  must  be  read  "  entitled  in  possession,"  and  therefoze 
that  the  fund  in  1.  and  H,'$  matter  was  bound  'by  the  covenant,  and  most  go 
to  the  trustees  of  the  settlement,  the  required  chan^  in  the  property  having 
taken  place  during  the  coverture ;  and  that  the  fund  in  Z.  and  W*8  matter  was 
not  bound  by  the  covenant,  and  must  go  to  W.*a  legal  personal  representatives, 
there  having  been  no  change  in  the  property  during  the  coverture.  * 

Petitions.  The  first  of  these  Petitions  stated  that  Henry 
Fynes  Clinton  (who  died  on  the  24th  of  October,  1852),  by  will 
dated  the  29th  of  May,  1852,  gave  and  devised  ceii^n  freehold 
and  copyhold  hereditaments  and  premises,  situate  at  Wekoj/ny 
nnto  two  trustees,  their  heirs  and  assigns,  upon  trust  to  pay  a 
life  annuity  (long  since  determined  by  the  death  of  the  annui- 
tant), and  subject  thereto  in  trust  for  his  wife  and  her  assigns 
for  Ufe,  and  immediately  after  her  decease  upon  trusts  for  the 
benefit  of  his  unmarried  daughters  for  the  time  being. 

The  testator  declared  that,  after  the  decease  of  his  wife,  or 
the  decease  or  marriage  of  all  his  daughters,  or  earlier,  with  the 
consent  of  his  wife  if  living,  or  if  she  should  be  dead,  with  the 
consent  of  his  unmarried  daughters  for  the  time  being,  the 
trustees  for  the  time  being  should  have  power  to  sell  the 
hereditaments  and  premises,  and  should  invest  the  residue  or 
surplus  of  the  moneys  arising  from  such  sale  in  any  of  the 
securities  therein  specified,  and  should  pay  the  interest,  divi- 
dends, and  annual  produce  thereof  unto  his  wife  and  her  assigns 
for  life,  and  after  her  decease,  should  pay,  transfer,  and  divide 
the  principal  moneys  between  and  amongst  his  five  daughters 
therein  named,  or  such  of  them  as  should  be  living  at  his  de- 
297]  cease,  in  equal  shares,  as  tenants  in  common,  and  *not 
as  joint  tenants,  their  executors,  administrators,  and  assigns. 
The  trustees  were  appointed  executors  of  the  will. 

The  testator  left  his  five  daughters  him  surviving. 

Id(LF)/nesClintony  afterwards  Ida  Fynes  Burroughes^  widow,  and 
who,  in  July,  1858,  intermarried  with  James  BoUwat/y  was  one 


Vol.  Xni.]  EQUITY  CASES.  698 

V.  C.W.  In  re  Clinton'B  Trust :  Hollway 'b  Fund,  etc.  1871-3 

I  I.     —    ■!  IIH.  ■  ■  ^— ^— «  — ^— ^  III 

of  such  daughters ;  and  Louisa  Emma  Mary  Fynes  CUntony  who, 
in  Angasty  1853,  intennarried  with  the  Bev.  Thomas  William 
Weare^  was  another  of  such  daughters. 

By  an  indenture  of  settlement,  dated  the  7th  of  July,  1858, 
and  made  on  the  marriage  of  Mrs.  Burroughes  (formerly  Ida 
Fj/nes  Clinton)  and  Mr.  HoUway^  Mrs.  Bwrroughes  assigned  unto 
three  trustees,  their  executors,  administrators,  and  assigns,  cer- 
tain trust  funds  and  premises,  not  including  the  Webjoyn  estates, 
but  including  other  property  acquired  under  the  will  of  the 
testator,  upon  trust  during  the  joint  lives  of  Mr.  and  Mrs.  MM- 
way^  to  pay  the  income  to  her  for  her  separate  use,  but  not  by 
way  of  anticipation ;  and  after  the  decease  of  either  Mr.  or 
Mrs.  HoUway,  upon  trust  to  pay  the  income  unto  the  survivor 
during  his  or  her  life,  and  after  the  decease  of  such  survivor, 
upon  trust  for  such  one  or  more  of  the  children,  or  grandthild- 
^en,  or  other  issue  of  Mr.  and  Mrs.  HoUway  as  they  should 
jointly  appoint.  And  for  default  of  such  appointment,  then  as 
the  survivor  should  appoint,  and  for  default  of  such  appoint- 
ment, in  trust  for  all  the  children  of  the  marriage,  equally,  as 
tenants  in  common. 

The  settlement  contained  the  following  covenant :  "  And  the 
said  James  HoUway  and  Ida  Burroughes  do  hereby  jointly,  for 
themselves,  their  hev*s,  executors,  and  administrators,  and  each 
of  them  doth  hereby  separately,  for  himself  and  herself,  and  his 
and  her  heirs,  executors,  and  administrators,  covenant  with  the 
said  C.  J.  £)/nes  Clinion,  W.  JR.  Baker j  and  J.  G.  HoUrvayy-Qieir 
executors  and  administrators,  that  if  at  any  time  or  times  after 
the  solemnization  of  the  said  intended  marriage,  and  during  the 
joint  lives  of  the  said  J.  HoUmay  and  Ida  Burrcmghes^  they  or 
either  of  them  in  her  right,  shall  by  gift,  descent,  succession,  or 
otherwise  howsoever,  become  entitled  to  any  real  or  personal  es- 
tate, property,  or  effects,  of  the  value  or  to  the  amount  of  j^lOO 
and  upwards,  at  any  one  time  (other  than  and  except  any  interest 
which  shall  be  restricted  to  the  life  of  the  said  Ida  Burroughes^ 
and  ^settled  or  limited  to  her  separate  use  and  disposal,  [298 
without  power  of  anticipation),  then  and  in  every  such  case  the 
same  shall  be  forthwith,  at  the  costs  of  the  said  trust  estate,  con- 
veyed, transferred,  assured,  and  paid  to  the  trustees  or  trustee 
for  the  time  being  of  these  presents,  upon  the  trusts  herein  de- 
clared concerning  the  said  premises  hereinbefore  assured  by  the 
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said  Ida  Burroughes,  or  such  of  them  as  shall  be  then  snbsistuig 
or  capable  of  taking  effect,  or  as  near  thereto  as  the  natares  and 
qualities  of  the  said  properties  respectively  will  admit  of;  and 
if  such  properties,  or  any  of  them,  should  consist  of  lands  or 
hereditaments,  then  with  such  usual  powers  of  leasing  and  sell- 
ing and  exchanging,  and  other  ordinary  provisions,  as  the  trus- 
tees or  trustee  for  the  time  being  of  these  presents  shall  deem 
necessary  or  expedient." 

There  was  issue  of  the  marriage  five  children  —  all  now  in- 
&nts  and  Bespondents. 

The  freehold  and  copyhold  hereditaments  and  premises  at 
Webcyn  were,  with  the  consent  of  the  testator's  widow,  sold  in 
1867,  and  the  net  proceeds  of  such  sale  were  invested  by  the 
trustees  in  the  purchase  of  £11,428  11^.  4^.  £4  per  Cent*  Mtsi 
Ind^  Government  Stock,  and  the  dividends  were  duly  paid  to 
the  testator's  widow  up  to  the  day  of  her  death,  which  occurrec^ 
on  the  26th  of  April,  1871. 

On  the  80th  of  October,  1871,  the  trustees  of  the  will  sold  the 
stock ;  and  after  payment  of  legacy  duty  and  certain  costs,  there 
remained  a  balance  of  £11,589  is.  4d.  cash,  one-fifth  part  of 
which,  (after  deducting  the  costs  of  paying  into  Court)  amount- 
ing to  £2290  18^.,  the  trustees  paid  into  Court  to  the  credit  of 
**  In  the  Matter  of  the  Trusts  of  the  Share  of  the  Proceeds  of 
Sale  of  the  Welwyn  Estate  bequeathed  by  the  Will  of  Henry 
Ihfnes  Clinton  in  favor  of  Ida  Fynes  Clinton.'^ 

The  Petitioners,  James  HoUway  and  Ida  his  wife,  prayed  that, 
after  the  payment  of  the  costs  of  the  Petition,  the  residue  of 
the  sum  of  £2290  18^.  might  be  paid  to  him. 

The  second  Petition  stated  that  by  an  indenture  of  settlement, 
dated  the  22d  of  August,  1853,  and  made  on  the  marriage  of 
Louisa  Emma  Mary  I^nes  Clinton  with  the  Rev.  Thomas  WiOiam 
Weare,  Miss  Clinton  assigned  unto  three  trustees,  their  executors, 
administrators,  and  assigns,  certain  trust  funds  and  personal  es- 
299]  ^^j  *upon  trusts  similar  to  those  contained  in  the  settle- 
ment of  Mr.  and  Mrs.  HoUway  and  set  forth  above ;  and  the  settle- 
ment of  Mr.  and  Mrs.  Weare  contained  the  covenant  set  forth 
above  within  inverted  commas. 

There  was  issue  of  the  marriage  of  Mr.  and  Mrs.  Weare  four 
children  —  all  now  infants. 

Mrs.  Weare  died  on  the  11th  of  January,  1865,  without  having 
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concurred  in  exercising  the  joint  power  of  appointment  reserved 
to  her  aiad  her  husband  by  the  settlement. 
.  Mr.  Wearcy  who  died  on  the  24th  of  February,  1871,  by  will, 
in  April,  1866,  appointed  three  executors,  and  appointed  that 
all  the  trust  funds  and  personal  estate  settled  and  assured  by 
his  late  wife  should,  from  and  immediately  after  his  decease,  be 
.  applied,  in  the  first  place,  in  providing  portions  for  his  three 
daughters  as  therein  mentioned,  and  subject  thereto  he  ap- 
pointed the  same  to  his  son  if  he  should  attain  the  age  of  twenty-* 
one  years,  and  his  executors,  administrators,  and  assigns,  sih 
solutely ;  and  he  gave  and  bequeathed  all  his  personal  estate 
whatsoever  and  wheresoever  to  his  trustees  (subject  to  the  pay- 
ment  of  his  debts)  upon  trust  to  pay  the  income  to  jET.  M.  for 
life,  and  after  her  decease,  upon  the  same  trusts  as  declared  con^ 
cerning  certain  hereditaments  comprised  in  the  settlement 
Mr.  WearCy  by  a  codicil  in  August,  1867,  appointed  two  other 
persons  jointly  with  the  three  named  in  his  will  to  be  trustees 
and  executors  of  his  wilL 

The  trustees  of  the  will  of  Henry  Fifties  Clmtan  set  apart 
another  fiftih  of  the  said  sum  of  ^11,589  4^.  4d.  cash,  amounting 
(after  deducting  costs  of  paying  in)  to  £2290  18^.,  which  sum, 
togetiier  with  a  sum  of  £S9  12s.  lld.^  apportioned  dividends, 
making  together  £2380  10^.  11(2.,  they  paid  into  Court  to  the 
credit  of  "  In  the  Matter  of  the  Trusts  of  the  Share  of  the  Pro- 
.ceeds  of  Sale  of  the  Wehoyn  Estate  bequeathed  by  the  Will  of 
ffenry  Ihpies  CUnton  in  favor  of  Louisa  Mnma  Mary  Fyma 
CUnimJ^ 

The  Petitioners  —  the  two  surviving  trustees  of  Mr.  and  Mrs. 
Wear^s  settiement  of  August,  1858  (who  were  also  two  of  th^ 
trustees  and  executors  of  Mr.  Wexjcr^s  will),  and  the  four  child'* 
ren  of  Mr.  and  Mrs.  Wearey  by  their  next  friend — prayed  that^ 
after  the  payment  of  costs,  the  residue  of  the  sum  standing  to 
the  credit  of  this  account  might  be  paid  to  the  Petitioners,  the 
two  surviving  trustees  of  the  settlement. 

*The  tenant  for  life  died  in  April,  1871.  [300t 

Mr.  Hardy y  Q.C.,  and  Mr.  Laughhoroughy  for  Mr.  and  Mrs. 
HoUwayy  the  Petitioners  on  the  first  Petition : — 

The  object  of  a  marriage  settlement  is  to  make  a  certain  pro- 
vision for  the  wife  and  children. 
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As  to  all  property  which  the  parties  are  known  to  be 
to,  whether  in  possession  or  reversion,  vested  or  contingent,  it 
is  reddonable  to  suppose  thej  would,  at  the  time  of  marriagey 
determine  what  particnlars  should,  aiyl  what  should  not,  be 
brought  into  settlement ;  and  it  is  not  consistent  witii  the  nature 
and  objects  of  a  settlement  that  it  should  be  left  to  be  deter- 
mined by  a  number  of  collateral  chances  whether  property  which 
the  wife  is  known  to  be  entitled  to  should  or  should  not  be* 
come  subject  to  the  settlement 

Apart,  then,  from  the  particular  circumstances  of  this  case, 
it  is  a  reasonable  inference  that  in  a  well-drawn  settlement,  by 
which  property  of  the  wife  is  settled,^the  covenant  as  to  future 
property  is  intended  exclusively  to  apply  to  property  not  known 
of  at  the  time,  and  to  property  not  then  acquired. 

In  this  case  all  the  terms  of  the  covenant  point  to  what  is  un- 
known, contingent,  and  future.  -^^  To  become  entitled''  must 
tneata  Entitled  generally,  whether  in  possession,  reversion,  or 
otherwise ;  it  is  universal ;  it  does  not  mean  **  become  entitled 
to  the  possession  of"  what  the  party  was  already  entitled  to  in 
law,  subject  only  to  a  life  estate,  or  other  intervening  interests 
Of  course,  if  the  intervening  life  interest  had  afterwards  been 
conveyed  to  the  wife,  that  would  have  been  within  the  covenant; 
but  the  natural  determination  of  ^he  intervening  interest  gives 
no  new  right  or  title.  To  hold  that  "  to  become  entitled  " 
means  "  entitled  to  the  possession  of  property,"  would  be  too 
narrow  and  restrict  the  covenant.  But  if  the  terms  of  the  co- 
venant leave  the  matter  in  doubt,  the  provisions  of  this  settle- 
ment shc^w  that  it  could  not  have  been  the  intention  of  the  par- 
ties that  the  fond  in  qttestipn  should  ever  become  subject  to  its 
provisions ;  for  the  settlement  recites  the  testator's  will,  and 
actually  settles  property  to  which  the  wife  was  entitled  under 
it ;  and  with  others,  several  reversionary  interests. 

Minute  contingent  interests  are  settled.  The  parties,  therefore, 
were  fully  cognizant  of  the  fund  in  question ;  they  settled  similar 
301]  '^'particulars  belonging  to  the  wife,  and  the  inference  seems 
irresistible  that  they  did  not  intend  to  bring  this  particular  fund 
into  settlement 

Further,  the  fund  is  money  which  has  arisen  Irom  the  sale 
of  real  estate.  It  could  not  havQ  been  affected  by  the  covenant, 
during  the  coverture,  unless  the  estate  had  been  sold;  nor, 
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secondly,  unless  the  mother  had  died ;  nor,  thirdly,  unless  the 
fond  had  heen  actually  received.  Can  it  be  imagined  that  the 
parties  had  these  contingencies  in  view,  and  intended  it  should 
depend  upon  their  happening  whether  the  fund  should  or  not 
be  affected  by  the  covenant  ? 

The  settlement  must  be  construed  like  any  other  instrument. 
The  Court  will  endeavor  to  find  out  what  the  intention  of  the 
parties  was.  « 

It  must  be  admitted  that  the  cases  are  not  idl  reconcilable  or 
satisfactory. 

[They  cited,  on  the  general  construction  of  the  covenant,  Hoare 
V.  Barnby  Q),  Otter  v.  MdvUlf^,  AieherUy  v.  Da  Moulin  ('),  WUm 
V.  Gohm  (*),  Archer  v.  KeUy  (*),  and  Dering  v.  Kynastan  (^ ;  and, 
on  the  nature  of  the  fund,  May  v.  Roper  0  and  Briggs  v. 
Chamberlain  (^.] 

The  case  of  Franks  v.  BoUans  (^  having  been  mentioned  by 
the  Vice-Chancellor,  it  was  stated  that  since  the  decision  of  the 
Lords  Justices  the  case  had,  in  view  of  an  appeal  to  the  House 
of  Lords,  been  compromised. 

Mr.  Exggins  (Mr.  IHcUnson^  Q.C.,  with  him),  for  the  Respon- 
dents (the  trustees  of  the  settlement  and  the  children  of  the 
marriage)  on  the  first  Petition  : — 

The  property  which  has  produced  this  fund  is  bound  by  the 
covenant  The  words  of  the  covenant  are  very  large ;  they  are — 
'^  gift,  descent,  succession,  or  otherwise  howsoever  become  en- 
titled '^to ;''  and  they  refer  to  ^^  any  real  or  personal  estate,  [302 
property,  or  effects." 

In  GraffUy  v.  Humpage  (^®)  the  words  of  the  covenant  were  in 
case  the  lady  or  her  husband,  in  her  right,  should  at  any  time 
during  the  coverture  succeed  to  the  possession  of  or  acquire  any 
property  r«al  or  personal,  by  devise,  descent,  bequest,  or  other- 
wise, and  they  were  held  to  include  a  reversionary  interest, 
which  fell  into  possession  during  the  coverture. 


O  2  T.  &  C.  Ch.,  121.  (•)  Law  Rep.,  6  Eq.,  210. 

O  2  De  G.  &  Sm.,  257.  (^  4  Sim.,  860. 

O  2  K.  &  J.,  186.  n  11  Hare,  69. 

O  3  Drew,  617.  (•)  Law  Rep.,  3  Ch..  717. 

O  1  Dr.  k  Sm.,  800.  0')  1  Beav.,  46. 
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In  Blyihe  v.  OranviUe  (^)  two  budis  of  stock  of  which  the  lady 
was  possessed  were  settled  upon  certain  tmstB,  and  after  a  dis- 
cnsflion  upon  the  meaning  of  the  words  ^^  become  entitled,"  the 
Vice-Chancellor  said  that  they  meant  ^^  either  in  possesion  or  in^ 
reversion/'  and  held  that  the  stock  was  bound  by  the  covenants 

Ux  parte  Blake  (*)  was  a  stronger  case  in  &yor  of  the  Peti- 
tioners than  the  present,  and  yet  it  was  held  that  the  property 
of  the  lady  was  b#und  by  the  covenant.  There  was  in  the  pre- 
sent case  a  change  of  interest  during  the  coverture  which  brought 
the  fund  within  the  words  of  futurity  in  the  covenant,  and  so- 
there  was  in  Macluroan  v.  Lane  (*),  where  the  word  **  accrue  " 
was  much  observed  upon. 

In  Se  Hughes'  Trusts  {*)  there  was  a  covenant  similar  to  that 
in  GhraffUy  v.  Humpagej  for  the  words  of  it  were, "  gift,  descent^' 
succession,  or  otherwise  become  entitled  to ;"  and  it  was  held 
to  include  reversionary  interests  in  consols. 

In  WUUm  V.  Cobm  (*)  the  words  of  the  covenant  were  in  refer- 
ence to  the  property  of  which  the  wife  should,  during  the  cover- 
ture, ^^  become  seised,  possessed  of,  or  entitled  unto ;"  and  it 
was  held  that  the  settlement  contemplated  future  acquired  title*. 

In  Otier  v.  Mdvill  (^)  the  wife  was  absolutely  and  immediately 
entitled,  at  the  date  of  the  settlement,  to  the  sum  in  question. 

The  case  of  In  re  Browne's  WiU  (J)  was  one  of  tontine  deben- 
tures, which  were  not  reversionary,  but  in  possession,  and  that 
was  the  ground  of  the  decision.  The  Master  of  the  Bolls  sud^ 
303]  ^^  The  '''lady  was  at  that  time  both  possessed  of  and  enti- 
titled  to  this  property ;''  and  he  afterwards  added,  that  <'  if  the 
parties  to  the  settlement  had  intended  to  settle  these  tontine^ 
debentures,  they  would  have  done  so  by  mentioning  them  in 
the  settlement." 

Hoare  v.  Hornby  (*)  was  a  case  in  which  the  words  "  all  such 
further  estate  (if  any)  as  shall,  during  the  Ufe ''  of  the  lady, 
^*  become  vested  in  or  accrue  to  her,  or  as  shall  or  may  be  as- 
signable,'' were  used ;  and  there  it  was  held  that  the  property 
was  vested  at  the  time  of  the  settlement,  and  that  it  could  not 
become  vested.    It  is  submitted  that  Archer  v.  Kelfy  0,  relied 

(>)  13  Sim.,  190.  O  8  Drew,  617. 

O  16  Beav.,  468.  C)2DeQ.&  Sm.,  257. 

O  5  Jur.  (N.  8.),  56,  59.  C)  Law  Rep.,  7  Ekj.,  281. 

(•)  4  Giff.,  432.         •  O  2  Y.  &  C.  Cli.,  121. 

C)  1  Dr.  &  Sm.,  300. 


VOL.  XUL]                              EXJUITY  CASES.  699 

V.^.W.  In  re  CHatettli  TrnatB ;  HoUway^a  Fund,  etc 1871-2 

upon  on  the  part  of  the  Petition  ers,  is  an  anliiOTity  hi  ihe  Se- 
spondent's  favor ;  for  there  the  wife's  interest  was  changed  in 
condition  daring  the  coverture,  and  here  the  property  was  con- 
verted daring  the  coverture.  It  was  changed  in  its  condition 
from  being  a  mere  reversionary  interest  into  money  in  posses- 
sion,  and  therefore  upon  that  aathority  it  is  bound  by  the  cove- 
nant The  word  ^^  succession  '^  in  this  covenant  may  be  relied 
upon,  and  if  alone,  it  would  be  quite  sufficient  to  give  the  Re- 
spondents this  fund.  The  plain  meaning  of  all  the  words  shows 
that  the  Petitioners  interest  in  this  reversionary  realty,  which 
became  during  their  coverture  reversionary  personalty,  was  in- 
tended to  be  bound,  and  therefore  it  is  submitted  that  it  ought 
to  be  paid  to  the  trustees  of  the  settlement 

Mr.  Hardy f  in  reply : — 

Mr.  Biggins  (Mr.  Dickinscny  Q.C.,  with  him),  for  the  Petition- 
ers (the  two  surviving  trustees  of  Mr.  and  Mrs.  Wearers  settle- 
ment,* and  the  four  infant  children  of  the  marriage),  on  the 
second  Petition : — 

Be  Hughes*  Trusts  {%  in  which  Orafftey  v.  Hvmpage  (■)  was 
followed,  is  a  clear  authority  in  favor  of  these  Petitioners.  The 
covenant  here  refers  to  the  future  acquisition  of  title,  and,  as- 
suming that  the  Court  will  take  that  view  of  the  matter,  it  will 
be  needless  to  carry  the  argument  further. 

Mr.  Hardy,  Q.C.,  and  Mr.  Lottghboroughy  for  the  Respondents 
304]  *(the  legal  personal  representatives  of  Mr.  Weare)  on  the 
second  Petition : — 

Orafftey  v.  Hvmpage  (*)  has  been  disapproved  of  by  Vice-Chan- 
cellor  Knight  Bruce  in  Hoare  v.  Hornby  ('),  by  Vice-Chancellor 
KindsrsUy  in  WiUon  v.  Colvia  (*),  and  by  the  present  Lord  Chan- 
cellor in  Atcherley  v.  Da  Moulin  (*),  In  re  Wyndham's  Drusts  (*), 
and  Base  v.  Cornish  (J). 

Be  Hughes^  Trusts  (^  was  an  extraordinary  deci^on  if  the  re- 
port be  correct ;  but  the  marginal  note  is  clearly  wrong 

(0  4  Giff.,  432.  (•)  2  K.  &  J.,  192. 

O  1  Beav.,  46 ;  8  Jur.,  622.  O  Law  Rep..  1  Eq..  290, 293. 

O  2  Y.  &  C.  Ch.,  121, 123.  O  16  L.  T.  (N.S.),  786. 

C)  3  Drew.,  624.  (")  4  GifF.,  432. 
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In  re  Pedder^s  Settlement  Trusts  Q,  decided  by  the  Lord  Joatice 
James  when  Vice-Chancellor,  is  conclnsive. 

Mr.  SiffginSy  in  reply,  submitted  that  npoB  a  general  view  of 
the  law  the  current  of  authority  was  with  these  Petitioners;  but 
he  admitted  that  the  decision  in  In  re  Pedder^s  Settlement  Trusts 
was  agunst  them.  He  relied  upon  the  decision  in  Se  Hughes 
TrusiSy  and  referred  to  Atcherley  v.  Du  MauUny  where  the  words 
were  "be  or  become  entitled '!  during  the  coverture ;  J5i  re 
Wyndham^s  Trusts;  Bose  v.  Oormsh^  where  the  decifii(»i  in 
Qrafft/ejf  v.  Htrnvpage  was  followed ;  and  CkurckiU  v.  Sh^herd  (*). 

Mr.  Eeginald  Hughes  appeared  for  the  trustees  of  the  testator's 
will. 

Sir  John  Wickbns,  V.O.  : 

The  law  on  this  subject  is  in  a  very  embarrassing  state,  and 
the  decisions  are  in  &ct  irreconcilable.  I  have  on  these  two 
Petitions  to  deal  with  covenants  which  are  in  the  same  ^ords, 
and  which  have  been  introduced  into  two  different  marriage 
settlements.  What  makes  the  case  somewhat  important  is,  that 
the  covenants  are  in  the  usual  form  of  conveyancers'  precedents, 
and  this  form  of  words  may  be  taken  as  likely  to  occur  again. 
305]  *^^  must  be  taken  as  clear  on  principle  and  authority, 
that  such  a  covenant,  where  the  words  are  future,  does  not  affect 
present  properly.  The  judgment  of  the  Vice-Chancellor  James^ 
in  the  case  of  In  re  Pedder^s  Settlement  Trusts  (*),  represents,  I 
conceive,  quite  accurately  the  law  as  deduced  from  the  cases 
cited  before  him.  There  can  be  no  doubt  that  a  covenant  like 
the  present  applies  exclusively  to  interests  which  the  parties 
may  acquire  a  title  to  after  marriage,  distinct  from  those  vested 
in  them  at  the  time  of  marriage,  and  that  there  must  be  some 
change  or  other  in  the  title  to  the  property  after  marriage  in 
order  to  bring  it  within  the  covenant.  Thie  change  is  de- 
scribed in  the  covenant  by  the  words  "  become  entitled  to." 

The  expression  "  become  entitled  to ''  in  these  and  most  cove- 
nants of  the  sort  applies,  I  conceive,  only  to  an  acquisition  of 
interest  by  the  wife,  and  this  may  mean  an  acquisition  of 

P)  Law  Rep.,  10  Eq.,  585.  O  33  Beav.,  107. 

O  Law  Rep.,  10  Eq.,  585. 
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properly  in  which  the  wife  had  no  interest  at  the  time  of  mar- 
riage, and  which  vests  in  her  absolutely  during  the  coverture — 
or  an  acquisition  of  property  which  she  was  entitled  to  in  re- 
mainder  at  the  time  of  marriage,  and  which  vests  in  possession 
during  the  coverture  —  or  an  acquisition  of  property  in  which 
she  had  no  interest  at  the  time  of  the  marriage,  which  vests  in 
her  by  way  of  future  title  during  the  coverture,  but  does  not 
test  in  possession  till  it  is  determined.  There  can  be  no  doubt 
that  the  first  of  these  three  classes  is  within  the  covenant;  the 
difficulty  arises  with  regard  to  the  other  two  classes.  Both  of 
them  cannot  be  included  in  such  a  cov^ant,  and  the  question 
is,  which  of  them  is,  primd  facie,  to  be  considered  as  so  included. 
Kow  it  seems  to  me,  that  in  considering  this  question  we  start 
with  some  slight  presumption  that  the  object  of  a  settlement 
being  to  exclude  the  marital  right,  it  is  more  likely,  and  the 
Court  will  be  inclined  to  hold  that  it  was  intended  to  affect 
property  which  comes  into  possession  during  coverture,  and 
which,  therefore,  the  husband  may  make  his  own ;  but  that  does 
not  carry  us  very  far.  Then  the  nature  of  these  settlements  is 
to  be  considered.  Each  of  them  is  an  ordinary  marriage  settle- 
ment of  the  wife's  property — that  is  to  say,  the  income  during 
the  joint  lives  of  the  husband  and  wife  is  to  be  the  wife's  sepa- 
rate and  inalienable  property ;  it  is  then  *to  go  to  the  [306 
survivor  for  life ;  and  there  follow  trusts  for  the  children  and 
remoter  issue,  as  the  husband  and  wife,  or  the  survivor,  may 
appoint ;  and  in  de&ult  for  the  children  as  tenants  in  common. 
Kow,  of  course,  these  trusts,  like  all  trusts  in  a  marriage  settle- 
ment, point  to  a  limited  period,  and  they  must  naturally  be 
worked  out  during  a  certain  time.  If  the  wife  during  coverture 
should  become  entitled  to  a  future  interest,  subject  to  a  life  es- 
tate or  life  estates,  and  such  futxire  interest  be  held  to  be  in- 
cluded in  the  settlement,  it  might  prolong  the  trusts  till  long 
after  the  youngest  child's  majority.  There  is  no  provision  in 
the  settlement/or  the  sale  of  such  a  future  interest ;  but  there 
are  some  provisions  which,  by  implication,  negative  the  pre- 
sumption that  it  was  intended  to  be  sold. 

Then  it  is  to  be  observed,  as  regards  both  covenants,  that  the 
property  to  be  acquired  is  to  be  "  of  the  value  "  of  £100  or  up- 
wards. That  seems  to  me  to  mean  the  actual  value,  and  not 
the  estimated  value  of  a  remainder  acquired  during  coverture, 
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and  not  fEdling  into  posBession  till  many  years  afterwards.  All 
this  points  to  apresnmption  that  property  fialling  into  possee- 
sion  was  intended  to  be  included  in  snch  a  covenant ;  but  it  is 
not  to  be  denied  that  the  effect  of  this  remark  is  considerably 
diminished  by  what  was  siud  in  the  case  of  In  re  JUackemie^a 
SeitiemerU  Q). 

Moreover  the  covenant  goes  on  to  say  thst  when  the  title  ao- 
crues  the  property  is  to  be  forthwith  ^<  conveyed,  transferred, 
assured,  and  pud  to  the  trastees  or  trustee  for  the  time  being." 
The  second  and  fourth  of  these  words  point  to  possesion  only. 
^^  Assured"  is  equally  applicable  to  present  and  future  interests. 
Is  it  not  a  fidr  inference  that  all  these  words  refer  to  the  hand- 
ing over  of  an  interest  in  possession  ?  Again,  it  is  to  be  held, 
when  handed  over,  upon  the  trusts  ^^  then  subsisting  or  capable 
of  taking  effect."  Are  not  these  words  strictly  applicable  to 
an  interest  in  possession  only,  and  not  to  a  remainder  in  a  money 
fund  to  take  effect  after  a  certain  number  of  perhaps  young 
lives  ?  If  assigned,  the  moment  the  title  in  remainder  accrues, 
it  could  only  be  applied  to  the  trusts  then  subsisting  by  means 
of  a  sale,  which,  as  I  said  before,  was  not  contemplated.  The 
word  ^^  succession  "  in  these  particular  covenants  seems  rather 
3071  *^  support  the  same  view.  Putting  authorities  out  of  the 
question,  and  being  obliged  to  elect  between  the  two  interpre- 
tations I  have  mentioned,  I  cannot,  on  the  covenant  staniUng 
alone,  doubt  that  the  word  "  entitled"  must  be  read  "  entitled 
in  possession,"  which,  I  am  inclined  to  think,  is  the  natural  in- 
terpretation. 

With  regard  to  the  authorities,  though  I  do  not  propose  to 
go  through  them,  yet  I  think  I  must  say  that  the  decision  in 
James  v.  Durant  (*)  cannot  be  reconciled  with  the  more  recent 
cases  of  unimpeachable  authority.  Qraffizg  v.  Hwnpage  (^)  is  a 
peculiar  case,  and  is  only  to  be  followed  where  the  question  is 
specifically  the  same.  Blythe  v.  Granville  (*)  is  clearly,  I  think, 
in  accordance  with  the  view  I  take  of  this  c^se,  and  having 
been  approved  of  by  Vice-Chancellor  KindeTsUy^  Vice-Chancel- 
lor  Stuarij  and  the  Master  of  the  Eolls,  it  is  not  lightly  to  be 
departed  from.  Nor  do  I  understand  that  Vice-Chancellor 
Knight  BrucCj  in  the  case  of  Moare  v,  Hornby  (^,  intended  to 

0)  Law  Rep.,  2  Ch.,  845.  02  Beav.,  177. 

O  1  Beav.,  46 ;  8  Jur.,  622.  O  18  Sim.,  190.  (•)  2  Y.  &  C.  Ch.,  121. 
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dissent  from  the  decision  in  Blyihe  v.  OranwXU  as  distinguished 
from  some  of  the  dicta  in  that  case.  Spring  v.  Pride  (')  is  also 
in  accordance  with  the  view  I  have  taken,  thongh  the  words 
there  are  different ;  and  Archer  v.  Ketiy  (^)  seems  to  be  another 
authority  in  the  same  sense.  In  In  re  Mackenzie's  SetUement  there 
are  these  very  large  words,  "  now  is,  or"  • . .  "  shall  become 
entitled"  in  any  way  whatever ;  and  these  words  were,  no  doubt 
suj£cient  to  justify  the  Lords  Justices  in  holding  that  they  in- 
cluded vested  interests  in  remainder. 

The  result  is  as  follows :  With  regard  to  the  first  Petition,  I 
hold  that  the  change  required  during  the  coverture  to  bring 
this  money  into  the  settlement  took  place  by  the  reversion 
vesting  in  possession ;  and  that  the  covenant  binds  it.  As  to 
the  Petition  in  reference  to  Weare's  Fund,  I  cannot  see  that 
there  was  any  change  at  all  in  the  property  during  the  cover- 
ture ;  and  I  could  not  hold  it  bound  by  the  covenant  without 
dissenting  from  a  long  string  of  authorities. 

At  the  same  time,  I  am  bound  to  say  that,  in  arriving  at  this 
latter  conclusion,  I  am  taking  a  different  view  from  that  taken 
in  *Re  Hughes'  Trusts  (*),  and  from  that  of  the  present  [308 
Lord  Chancellor  in  Rose  v.  Cornish  (*) ;  but  the  grounds  upon 
which  those  decisions  ¥fere  put  seem  to  have  been  cut  away  by 
subsequent  cases. 

Therefore,  on  the  first  Petition  the  fund  will  go  to  the  trus- 
tees of  the  settlement,  and  on  the  second  Petition  it  will  go  to 
the  legal  personal  representatives  of  Mr.  Weare. 

Solicitors :  Messrs.  Laughbcrough  ^  Son. 


C.J.B.  Nov.  6, 18, 1871. 

314]         ~     *£lx  parte  Bailed.    In  re  Jecks. 

[Law  BeportB,  18  Equity  OBses,  814] 

Bankruptcy  Act,  1869, «.  87  —  3x:ecuthn  Creditor  —  Trustee  —  Trader, 

An  execution  creditor  who  has  seized  the  goods  of  his  debtor  before  the  latter 
has  committed  an  act  of  bankruptcy  is  entitled  to  the  proceeds  of  them  as  against 

(•)  10  Jur.  (N.  S.),  646.  0)  4  Glff.,  433. 

(•)  1  Dr.  &  Sm.,  800.  C)  16  L.  T.  (N.S.)  780. 
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the  tnu|ee.  Tlieief  oie  where  goods  of  a  non-tndSiig  debtor  weie  aefaed  tm  tke 
18lh  of  Febnuuy.and  the  debtor  filed  a  petition  for  ISqnidAtion  ontiieSSdof 
Febmarj : — 

Hdd,  that  the  ezeciitkm  creditor  wee  entitled  to  thepioeeeds  of  tiie  exeactton. 

The  Bankrupiep  Act,  1860,  hme  no  retroepectlTe  opentkm^eiid  where  it^Miki 
of  tmdeni,  It  meuui  such  pexeoiui  only  ee  were  traders  at  the  time  when  it  liiit 
came  into  operation. 

Therefore  where  a  pereon  had  ceased  to  trade  in  1868,  bat  in  1871  owed?arioai 
debts  contracted  dnring  the  period  he  was  in  trade : — 

SM,  that  he  was  not  a  trader  within  the  meaning  of  the  Bankrupieif  Ad, 
1860. 

This  was  an  appeal  from  an  order  of  the  County  Court  Jvdge 
of  Norwich^  dated  the  2d  of  June,  1871,  by  which  an  applica- 
tion by  Mr.  JElijah  Orozier  Bailey j  as  the  trustee  of  the  estate  of 
Soger  AUday  Kerrison  and  Roger  KerrisoUj  who  were  partners  in 
Harvey  ^  Hudson^ s  bank,  at  Norwich^  to  vary  or  resdnd  a  pre- 
vious order  made  on  the  6th  of  April,  and  for  a  declaration  that 
notwithstanding  such  order  the  sheriff  might  be  at  liberty  to 
proceed  with  the  sale  under  the  execution,  or  that  the  proceeds 
of  the  goods,  if  sold,  might  be  applied  in  payment  of  the  exe- 
cution creditor's  debt,  was  dismissed  with  costs. 

« 

Mr.  BaHey  obtained  judgment  against  Jecks  for  £4178  IZi.  8d, 
315]  *fl^d  ^^  ^^  18th  of  February,  f871,  a  writ  of  execntion 
was  issued  and  delivered  to  the  sheriff  of  Nor/dk,  who  seized 
the  goods  of  Jecks  on  the  same  day.  On  the  22d  of  February 
Jecks  filed  a  petition  for  liquidation  under  sect  125,  and  on  the 
same  day  a  receiver  was  appointed,  and  an  interim  injunction 
was  granted  until  the  28th  of  February,  on  the  application  of 
Jecks^  solicitor,  to  restrain  Mr.  Bailey  and  the  sheriff  from  pro- 
ceeding further  in  the  action  and  execution.  Various  proceed- 
ings, by  a^ournment,  took  place  before  the  Registrar  until  tiie 
6th  of  April  (trustees  having  been  appointed  under  the  liqnida- 
dation  on  the  20th  of  March),  when  the  County  Court  Judge, 
on  the  application  of  Jecks^  solicitor,  made  the  injanction 
against  Mr.  Bailey  and  the  sheriff  perpetual  in  consideration  of 
the  trustees  of  the  estate  of  Jecks  agreeing  to  pay  the  sum  of 
£25  in  discharge  of  the  sheriff's  poundage,  officers'  fees,  and 
charges  for  possession.  On  the,  2d  of  June  the  order  appealed 
against  was  made  by  the  County  Court  on  the  ground  that  the 
order  of  the  6th  of  April  was  drawn  up  with  the  consent  of  all 
parties, 
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It  appeared  from  the  evidence  that  Jeeks  had  formerly  carried 
on  business  as  a  timber  merchant,  but  had  retired  from  business 
in  April,  1868,  and  that  a  portion  of  the  debt  due  to  Mr.  Bailey 
had  been  contracted  by  Jecka  while  in  trade.  Mr.  Goaks^  who 
was  the  attorney  for  Mr.  Bailey^  was  also  under-sheriff  for  Nor- 
folk,  and  stated  in  his  affidavit  that  he  accepted  payment  of 
£25  simply  in  his  character  of  under-sheriff,  and  that  he  did 
not,  by  so  doing,  intend  in  the  slightest  degree  to  prejudice  the 
rights  of  Mr.  Baiky  under  the  execution.  It  appeared,  how- 
ever, that  after  the  order  of  the  6th  of  April  the  sheriff  with- 
drew from  possession,  and  up  tp  the  19th  of  May  the  trustees 
sold  various  portions  of  the  goods  without  any  objection  being 
made  by  Mr.  Bailey^  who,  it  was  alleged,  must  have  known  o£ 
the  sales,  as  they  were  widely  advertised  in  all  the  local  papers. 

Mr.  Reed,  and  Mr.  Cozens-Hardy,  for  Mr.  Bailey : — 

The  acceptance  of  the  £25  by  Mr.  Cooks,  in  his  character  of 
under-sheriff,  cannot  affect  the  rights  of  the  execution  creditor, 
and  we  deny  that  the  order  was  made  by  consent.  As  the  seiz- 
ure preceded  the  act  of  bankruptcy,  we  are  entitled  as  against  the 
*tru8tee :  Slaier  v.  Finder  Q) ;  M  parte  JRocke  (*).  At  the  [316 
time  the  Bankruptcy  Act  came  into  operation  Jecks  had  ceased  to 
be  a  trader,  and  the  act  is  not  retrospective :  Ex  parte  Graven  ('). 
If  the  Court  should  be  of  opinion  that  Jecks  is  to  be  considered 
a  trader,  sect  87  (^)  would  not  apply,  as  there  has  been  no  sale. 

[They  also  referred  to  In  re  Plas-yn  Mhows  Goal  Gompany  C^, 
and  to  sect.  15,  sub-sect  5,  of  the  Bankruptcy  Acty  1869.] 

0)  Law  Rep.,  6  Ex.,  228.  the  piooeeds  of  such  eale,  after  deduct- 

O  Law  Rep.,  6  Ch.,  795.  ing  ezpensee,  on  trost  to  pay  the  same 

O  Law  Rep.,  10  Eq.,  648,  657.  to  the  trustee ;   but  if  no  notice  of 

(^  The  87th  section  is  aa  follows : —  such  petition  having  been  presented  be 

"Where  the  goods  of  any  trader  have  served  on  him  within  soch  period  of 

been  taken  in  execution  in  respect  of  a  fourteen  days,  or  if,  such  notice  having 

judgment  for  a  smm  exceeding  £50  and  been  served,  the  trader  against  whom 

sold,  the  sheriff,  or  in  the  case  of  a  sale  the  petition  has  been  presented  is  not 

under  the  direction  of  the  County  Court,  adjudged  a  bankrupt  on  such  petition, 

the  high  bailiff,  or  other  officer  of  the  or  on  any  other  petition  of  which  the 

County  Court,  shall  retain  the  proceeds  sheriff,  high  bailiff,  or  other  officer  has* 

of  sudi  sale  in  his  hands  for  a  period  notice,  he  may  deal  with  the  proceeds 

of  fourteen  4t^ys,  and  upon  notice  being  of  such  sale  in  the  same  manner  as  he 

served  on  him  within  that  period  of  a  would  have  done  had  no  notice  of  the 

bankruptcy  petition  having  been  pre-  presentation  of  a  bankrupt<7  petition 

sented  against  such  trader,  shall  hold  been  served  on  him." 

g^      OLawRep^iBq^ese. 
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Mr.  Moxburghj  Q,C.,  and  Mr.  Firdey  Knight^  for  the  Eeepond- 
ents,  the  trustees  of  Jeeks*  estate : — 

The  order  of  the  6th  of  April  was  clearly  made  by  consent, 
as  SUiier  v.  Pinder  was  not  decided  until  the  8d  of  May,  and  the 
order  was  in  accordance  with  the  law  as  it  then  was :  JEx  parte 
Veness  Q). 

Part  of  the  execution  creditor's  debt  was  a  trade  debt,  and 
therefore  Jecks  naust  be  held  to  be  a  trader :  BaUey  v.  Orant  (*); 
and  sect  87  of  the  Act  of  1869  will  apply  even  if  there  has  been 
no  sale. 

Sir  Jambs  Baoon,  C.  J.,  after  stating  the  &cts  as  above  set  out, 
continued : — 

The  application  made  to  the  County  Court  Judge  on  the  2d 
of  June  was  made  mainly  upon  the  authority  of  a  case  then 
recently  decided  in  the  Court  of  Exchequer,  SkUer  v.  Pmder, 
in  which  it  was  held  that  an  execution  creditor  on  a  judgment 
317]  *^^^  }^^  ^^^  ^^0  who  had  seized  in  execution  the  goods 
of  his  debtor,  before  the  commission  of  an  act  of  bankruptcy  by 
the  latter,  was  entitled  to  the  proceeds  of  the  execution  against 
the  trustee,  although  the  adjudication  was  prior  to  the  sale.  On 
the  part  of  the  trustees  it  was  insisted  that  whatever  might  be 
the  law  as  pronounced  by  the  authority  referred  to,  the  order 
of  the  6th  of  April  could  not  be  disturbed,  inasmuch  as  it  pro- 
ceeded upon  a  settlement  or  compromise  of  all  matters  then  in 
dispute  between  the  execution  creditor  and  the  trustees,  and 
had  been  made  upon  the  payment  of  j£25,  by  which  the  creditor 
was  relieved  of  all  the  expenses  attending  the  sheriff's  possession 
which  he  would  otherwise  have  had  to  bear.  It  was  further  in- 
sisted by  the  trustees  that,  inasmuch  as  part  of  the  debt  for 
which  the  judgment  had  been  recovered,  and  many  other  debts 
still  owing  by  the  debtor,  had  been  contracted  while  he  was  in 
trade,  the  creditor  was  precluded  by  the  87th  section  of  the 
Bankruptcy  Act  from  all  benefit  of  his  execution.  To  this  latter 
objection  the  execution  creditor  replied  that  the  debtor  had 
wholly  ceased  to  be  a  trader  from  the  month  of  April,  1868, 
that  the  87th  section  of  the  Act  had  no  retrospective  operation, 
and,  moreover,  that  no  sale  had  taken  place  so  as  to  bring  it 
within  the  words  of  that  section;  and  several  affidavits  on  both 

O  Law  Rep.,  10  Bq.,  419.  O  »  Bing.,  121. 
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sides  were  filed  and  used  upon  this  occasion.  The  learned  Judge 
was  of  opinion  that  the  compromise  upon  which  the  order  of 
the  6th  of  April  was  made,  was  full  and  effectual,  and  that  it 
prevented  him  from  entering  upon  a  consideration  of  any  of  the 
other  &cts  of  the  case,  and  his  judgment  was  delivered  in  these 
terms : — 

"  I  at  first  thought  of  reserving  my  decision  for  the  purpose 
of  referring  to  the  law  on  the  subject,  and  the  practice  and  de- 
cisions on  one  or  two  points  in  the  case ;  but  after  having  heard 
both  the  learned  gentlemen,  and  looking  at  the  facts  of  this 
case  and  the  sections  of  the  statute  relating  to  it,  I  find  that  it 
is  an  application  under  sect  71  of  the  new  Bankruptcy  Act  really 
to  ask  me,  sitting  in  bankruptcy,  to  review  or  .vary  the  order 
made  on  the  6th  day  of  April  last,  which  was  an  order  made 
with  the  full  knowledge  and  consent  of  all  the  parties  upon  the 
state  of  &cts  then  existing.  Much  has  been  said  by  the  gentle- 
men on  both  sides  as  to  the  question  of  the  bankrupt  being  a 
trader  or  non-trader ;  but  I  do  not  think  the  question  of  trading 
or  non-trading  comes  before  me  *to  ofter  any  opinion.  The  [318 
real  point  appears  to  me  to  be  the  withdrawal  of  the  sheriff. 
At  that  time  the  law  was  exceedingly  doubtful  as  to  whether 
the  filing  of  the  petition  o^  arrangement  by  Mr.  Jecks  altogether 
defeated  the  execution  and  seizure  by  Mr.  Bailey;  and  Mr. 
Bailey  J  acting  as  he  was  for  a  large  body  of  very  jealous  credi- 
tors, took  the  opportunity  of  consulting  one  of  the  most  able 
legal  advisers  he  could,  who  happened  to  be  also  the  under- 
sheriff,  and  wjfiOj  in  order  to  save  the  estate  of  Sdrveys  ^  Hui- 
sons  the  probable  costs  and  expenses  attending  the  seizure, 
willingly  consented  to  withdraw,  taking  the  sum  of  £25  in  dis- 
charge of  sheriff's  poundage  and  other  expenses,  by  which  the 
estate  of  Savveys  ^  Mvdscms  was  exonerated  from  all  liabilities 
in  reference  to  tihie  execution;  and  an  order  was  prepared 
carrying  this  agreement  into  effect.  That  order  being  com- 
pleted with  the  knowledge  and  consent  of  all  competent  par- 
ties, and  a  sum  of  money  being  accepted  by  the  sheriff — 
accepted  in  point  of  fact  by  the  execution  creditor,  in  discharge 
of  the  sheriff's  poundage,  officers'  fees,  and  charges  of  posses- 
sion —  it  cannot  now  be  varied  or  altered  on  the  application  of 
one  of  the  parties  to  it ;  and  I  am  of  opinion  that  no  cuae  has 
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been  made  out  to  induce  me  to  interfere  with  it    I  mnst,  there- 
fore, decide  against  the  application/' 

The  motion  was  therefore  refused  with  costs  on  the  2d  of 
June,  and  it  is  against  that  oorder  that  the  present  appeal  has 
been  brought  The  same  firsts,  and  arguments  similar  to  those 
which  were  addressed  to  the  learned  Judge,  have  been  brought 
to  mj  attention ;  and  with  one  very  important  addition  of  which 
he  had  not  the  benefit — I  mean  the  recent  decision  of  the  Lord 
Chancellor  in  Mc  parte  JRocke  Q)  —  the  materials  for  deciding  the 
questions  between  the  parties  are  the  same.  I  had  decided  in 
the  last  mentioned  case  that  the  seizure  by  an  ezecution  creditor 
which  had  not  been  completed  by  sale  before  the  title  of  trustee 
had  accrued  could  not  prevail  against  that  title,  but  that  the 
goods  seized  in  execution  belonged  to  the  trustee,  to  be  ad- 
ministered by  him  for  the  general  benefit  of  the  creditors.  I 
had  arrived  at  that  conclusion  after  the  best  consideration  that 
I, could  give  to  all  the  provisions,  and  to  what  I  considered  to 
be  the  scope  and  meaning  of  the  statute  —  not  without  a  fall 
319]  recollection  that  sect  184  of  the  *Act  of  1849  had,  with 
*other  sections  of  the  former  statutes  in  bankruptcy ,«been  re- 
pealed, but  with  the  full  conviction  that  it  was  the  intention  of 
the  Legislature  that  the  wholesome  nrovisions  of  that  section 
should  still  remain  in  force,  and  that  the  enactments  of  the  ex- 
isting statute  would  supply  the  place  of  the  repealed  clause,  and 
that  no  intention  was  expressed  in  nor  could  be  inferred  from 
the  enaqtments  that  it  was  the  object  of  the  Legislature  to  abro- 
gate in  effect  one  of  the  most  important  rules  which  had  been 
established  for  the  protection  of  the  general  creditors,  which 
rule  had  been  in  beneficial  operation  since  the  statute  of  1849 
(which  contains  the  sect  184)  was  passed,  and  which  had  made 
the  English  law  in  bankruptcy  in  accordance  with  the  principleR 
of  bankrupt  law  in  other  countries.  As  I  have  expressed  mj 
conviction  and  the  reasons  by  which  it  .was  arrived  at  in  the 
previous  cases,  it  is  unnecessary  to  repeat  them.  And,  indeed, 
I  feel  it  would  be  improper  to  say  any  more  on  this  subject, 
since  it  has  been  decided  by  authority  by  which  I  am  nojk  only 
bound,  but  to  which  I  most  sincerely  defer,  that  the  law  is  dif- 
ferent from  that  which  I  had  taken  it  to  be.  The  case  of  SlaUr 
V.  Pinder  (')  was  decide^  on  a  special  case.    It  was  first  heard 

0)  LftW  Bop.  e  Ol,  79S.  O  Law  R«p.  S  Ex.«  228. 
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before  BaMn  Martin  and  Baron  BramweU.  The  question,  which 
was  the  same  as  that  which  arose  in  this  case,  was  thought  so 
new  and  important  that  those  eminent  Judges  directed  it  to  be 
reheard  before  the  whole  Court  Upon  the  rdiearing,  which 
took  place  before  the  Chief  Baron  and  the  Barons,  Maftin  Chan* 
ned,  Cleaaby^  Mr.  Boron  Martin  read  a  judgment  which  he  had 
prepared  after  the  first  hearing,  in  which  he  stated  largely  the 
grounds  of  his  decision.  That  decision  was,  that  the  trustee 
was  entitled  only  to  the  proceeds  of  the  execution  remaining 
after  satisfying  the  execution.  The  other  learned  Barons  also 
delivered  separate  judgments  after  hearing  tii^second  argument 
in  which  they  all  concur^d  in  deciding  that  inasmuch  as  fleet. 
184  of  the  Act  of  1849  had  been  repealed  and  not  re^nacted, 
an  execution  levied  by  seizure  before  an  act  of  bankruptcy  being 
valid atcommon  law  and  not  afiected  by  any  statutory  enactment, 
required  no  statutory  or  other  protection,  but  remained  eiSbctual, 
although  adjudication  in  bankruptcy  might  occur  before  ihb 
320]  sftl^*  That  '''case  was  not  before  me  when  I  decide^ 
in  JEz  parte  Bocke  Q)  that  an  execution  creditor  who  had 
seized  bat  had  not  sold,  the  goods  of  his  debtor  before 
the  presentation  of  a  petition  for  liquidation,  and  who  was 
restrained  from  proceeding,  was  not  entitled  to  the  proceeds 
of  the  sale  as  against  the  trustee.  From  that  decision  an  appeal 
was  brought  and  argued  before  the  Lord  Chancellor  and  Lords 
Justices,  who  adopted  the  judgment  of  the  Court  of  Exchequer, 
noticing  the  difference  between  the  Act  of  1849,  which  con- 
tained sect  ^4,  and  the  statute  now  in  operation,  which  con- 
tained no  such  provision,  and  the  order  appealed  from  was 
accordingly,  and  for  that  reason,  reversed. 

Such,  then,  being  the  state  of  the  law  as  established  by  the 
decisions  I  have  referred  to,  it  appears  clear  that  the  order  now 
appealed  from  is  not  in  accordance  with  the  law  so  established. 
The  learned  County  Court  Judge  pronounced  no  opinion  on 
that  point  of  law,  but  being  of  opinion  that  the  creditor  was 
bound  by  the  compromise  which  had  been  entered  into,  and 
the  payment  of  £25  by  the  trustee  on  the  footing  of  that  com- 
promise, it  was  not  to  be  disturbed  on  the  grounds  which  had 
been  submitted  to  him.  Kow,  having  considered  the  affidavits, 
and  attending  particularly  to  those  which  relate  to  this  parib  cS 

0)  Dedded  on  April  17;  26  L.  T.  (N.8.),  267. 
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the  cdse,  and  to  the  circmnstaDces  which  were  then  in  the  con- 
templation of  the  parties,  and  it  being,  I  think,  clear  that  the 
consent  of  the  creditor  to  the  sheriff's  withdrawing  was  made 
upon  a  misapprehension  of  the  tme  effect  of  the  statute,  I  can- 
not say  that  the  other  grounds  upon  which  the  Court  was  asked 
to  vary  or  rescind  the  order  of  the  6th  of  April  were  to  be  dis- 
regarded. The  order  was  not  drawn  np,  nor  is  it  expressed  to 
be,  by  consent.  It  is  positively  stated  by  the  creditor's  solici- 
tor (who  was  also  the  nnder-sheriff  )  that  in  demanding  payment 
of  the  sheriff's  poundage  and  fees,  and  in  accepting  the  sum 
which  was  paid,  he  did  so  without  prejudice  to  the  rights  of 
the  execution  creditor ;  and  although^the  trustees  say  that  this 
was  not  their  understanding,  I  do  not  find  that  the  statement  of 
the  creditor's  solicitor  is  effectually  contradicted,  and  I  think  it 
would  be  too  much  to  say  that  the  order  of  the  6th  of  April  is 
one  which  cannot  or  ought  not  to  be  reconsidered. 
321]  *Then  as  to  the  point  of  the  debt  or  some  part  of  it 
hliving  been  contracted  while  the  debtor  was  a  trader,  I  am  of 
opinion  that  the  existing  statute  has,  in  this  respect,  no  retro- 
spective operation,  and  that  it  speaks  of  and  refers  only  to  such 
persons  as,  at  the  time  of  its  commencement,  were  or  should 
afterwards  become,  traders.  How  it  may  be  —  I  venture  to  say 
it  is  —  a  matter  to  be  regretted  that  by  the  repeal  of  the  184th 
section  of  the  Act  of  1849,  and  the  failure  of  the  provisions  of 
the  existing  statute  to  supply  the  defect  occasioned  by  that  re- 
peal, the  protection  to  creditors  which  the  repealed  section 
afforded  has  been  lost  to  them,  and  some  of  the  iijconveniences 
which  the  state  of  the  law  antecedent  to  1849  had  occasioned 
will  flourish  in  their  old  and  vicious  force.  It  may  be  that  the 
Legislature  will  think  fit,  by  some  future  enactment,  to  supply 
the  existing  defect  "With  these  considerations  I  have  nothing 
to  do.  I  find  the  law  clearly  expounded  and  authoritatively 
established,  and  in  accordance  with  that  law  I  am  bound  to  de- 
clare  that  the  orders  of  the  6th  of  April  and  of  the  2d  of  June 
must  be  discharged.  Having  regard  to  what  has'  taken  place 
between  the  parties,  the  order  now  to  be  made  must  be  so 
guarded  as  to  do  justice  to  all  parties  so  far  as  is  practicable. 
It  appears  that  in  consequence  of  the  order  of  April  (which, 
although  it  was  not  consented  to,  was  concurred  in  by  the  Ap- 
peUant),  the  trustees  have  sold  the  goods  taken  in  execution. 
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and  that  this  was  done  with  the  knowledge  of,  and  without  ob- 
jection by,  the  Appellant  The  order  now  to  be  made  must, 
therefore,  be  to  declare  the  rights  of  the  creditor,  direct  an  ac- 
count to  be  taken  of  the  goods  seized  in  execution  and  sold  by 
the  trustees,  and  to  direct  them  to  pay  over  to  the  execution 
creditor  the  net  proceeds  which  shall  appear  to  have  been  re- 
ceived by  them,  deducting  the  costs  and  expenses  attending  and 
incident  to  the  sale,  and  deducting  also  the  sum  of  £25,  which 
was  paid  to  the  sheriff.  There  can  be  no  costs  of  the  appeal, 
but  the  deposit  must  be  returned  to  the  Appellant 

Solicitors :  Messrs.  Unklaier  ^  Cb.,  agents  for  Mr.  Ooaks^  Nor- 
wich ;  Messrs.  SUe^  OvanSj  ^  BayUy^  agents  for  Mr.  Taylor^ 
Norwich. 

Aa  to  when  the  ezeontion  creditor  is  Law  of  Bankmptcy,  4ih  edition,  p.  196, 
entitled  to  retain  his  lien  as  against  an  et  seq. ;  see  also  Index  to  same  title 
assignee  in  hankmptcy,  see   Bnmp's    "Liens." 


M.B.,  Jan.  16, 18, 1873. 

♦Labouchbrb  V.  Dawson,  [322 

[Law  Reports,  18  Equity  Oases,  822.] 

[1871  L.  1740 

SaiUofOoodAM^  Vendor  uUhf^  tip  rmoBtui^ 

The  vendor  of  a  business  and.  the  g^cx)dwi]l  thereof  may,  in  the  absence  of  ex- 
press stipulation  to  the  contrary,  set  up  a  business  of  the  same  kind  either  in 
the  same  neighborhood  or  elsewhere,  and  may  publicly  advertise  the  fact  of  his 
having  done  so ;  but  he  must  not  solicit  the  customers  of  the  old  business  to 
cease  dealing  with  the  purchaser,  or  to  give  their  custom  to  himself. 

Previously  to  June,  1871,  a  long-established  brewery  busi- 
ness  had  been  carried  on  at  KirksiaUy  near  Leeds j  under  the  firm 
of  JBenjamin  Dawson  ^  Ob.  The  Defendant,  £!dwm  PoppleweU 
DawsoHj  was  entitled  to  two-fifths  of  this  business ;  the  remidn- 
ing  three-fifths  formed  part  of  the  estate  of  Benjamin  Dawsoriy 
deceased,  which,  in  June,  1871„  was  being  administered  by  the 
Court  of  Chancery. 
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On  the  12t\k  of  Jane,  1871,  an  agreement  in  wriliiigwaseDtered 
into  (subject  to  the  sanction  of  the  Court  of  Ghanceiy)  fi>r  the 
sale  by  Edwin  PoppUwM  Dawwn  and  the  l^;al  penonal  rqse- 
sentative  of  Benjamin  Dawson  to  the  PlaintifiB,  Henry  Labauthare 
and  John  SUmiforth  (trostees  for  the  Plaintifis,  the  JSrbiatt 
Brewery  Oompanyj  lAmUed)  of  the  brewery  at  KirkgtaU^  and  the 
plant,  fixtures,  ntenrils,  and  machinery  in  and  aboot  the  same, 
and  also  ^^  the  goodwill  of  the  brewery  business  hitherto  carried 
on  at  the  premises  in  KirkstaU  hereinbefore  mentioned,  and  the 
exclusive  right  to  use  the  name  of  BeTgamin  Dawson  ^  €b.  in 
connection  with  the  business  of  brewers."  The  agreement 
contained  no  stipulations  to  prevent  the  Defendant  from  him- 
self setting  up  business  as  a  brewer. 

The  agreement  received  the  sanction  of  the  Court,  and  had 
been  carried  into  effect  by  the  Plaintifib. 

In  December,  1871,  ihe  Drfendant,  JSldiom  PoppleweU  Dawson^ 
commenced  to  carry  on  the  business  of  a  brewer  at  Bwrtanrupon^ 
Trent,  anti,  as  was  alleged  by  the  Plaintifib,  gave  out  that  such 
new  business  was  a  continut^tion  ofthe  business  formerly  carried 
323]  ^^^  ^  ^^  ^^  ^^  Benjamn  Dawson  ^  Co.,  and  also,  by 
his  travelers  and  agents,  solicited  the  customers  of  that  firm 
for  orders.  Thereupon  the  present  bill  was  filed,  praying  for 
an  injunctiontto  restrain  the  Defendant,  fijrst,  from  carrying  on 
the  business  of  a  brewer  in  such  a  manner  as  to  represent,  or 
induce  customers  to  believe,  that  the  business  carried  on  by 
him  was  the  same  as  or  in  continuation  of  or  in  succession  to  or 
similar  to  the  business  of  a  brewer  formerly  carried  on  under 
the  name  of  Beryamin  Dawson  ^  Co. ;  and,  secondly,  from  soli- 
citing orders  from  any  persons  who  were  customers  of  the  late 
firm  of  Betyamin  Dawson  ^  Co.  at  the  time  when  their  business 
was  purchased  by  the  Plaintiffs,  and  from  attempting  to  take 
away  any  portion  of  that  business,  and  from  doing  any  act  pre- 
judicial to  the  goodwill  thereof. 

A  motion  was  now  made  for  an  injunction  according  to  the 
terms  of  the  prayer.  At  the  Bar  the  Plaintiffs  abandoned  the 
relief  sought,  except  as  to  the  solicitation  of  the  customers.  The 
Defendant,  however,  insisted  on  his  right  to  solicit  the  custom- 
ers of  the  old  firm ;  and  it  was  arranged  that  the  question 
should  be  decided  on  the  motion. 
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The  Solicitor" General  (Sir  G^.  Jessel),  Mr.  JFVy,  Q.O.,  And  Mr. 
TF.  F.  Robinson^  for  the  Plaintiflfe : — 

We  admit  that  the  Defendant  is  fully  entitled  to  set  np  business 
as  a  brewer, — nay,  more,  that  he  is  entitled  publicly  to  adver- 
tise the  &ct  of  his  having  done  so ;  and  if  the  old  customers 
choose  to  deal  witb  him,  we  cannot  prevent  them.  But  he 
must  not  directly  solicit  their  custom,  for  by  so  doing  he  would 
destroy  the  goodwill  which  he  has  sold  to  the  Plaintife.  The 
principle  that  a  man  may  not  derogate  from  his  own  grant 
applies. 

Sir  B.  BaggaUay^  Q.C.,  and  Mr.  Mwrienj  for  the  Defendant  :— 

The  purchasers  of  the  goodwill  of  a  business  are  liable  to  the 
chance  of  the  vendors  not  retiring  from  business,  and  carrying 
off  the  customers  of  the  old  establishment :  Cook  v.  ChUing- 
ridge  Q) ;  Davits  v.  Hodgson  (^.  It  is  admitted  that  the  Defend- 
ant may  solicit  the  customers  of  the  old  firm  by  public  adver- 
tisement, but  *it  is  said  that  he  must  not  solicit  lliem  pri-  [324 
vately ;  but  how  is  it  possible  to  draw  the  line  between  public 
and  private  solicitation  ?  K  he  may  put  an  advertisement  in 
the  newspapers,  why  is  he  to  be  prevented  from  sending  a  cir- 
cular? Moreover,  why  should  the  Defendant  be  prevented 
from  soliciting  old  customers  to  purchase  from  him  articles  dif- 
fering in  kind  or  quality  from  those  supplied  by  the  old  firm  ? 
No  authority  has  been  cited  in  support  of  the  application ;  and 
in  fact  OruttweU  v.  Lye  (*)  and  ChwrUm  v.  Douglas  (^  are  autho- 
rities the  other  way. 

[They  referred  to  Johnson  v.  HeUUley  (*)  and  HaU  v.  JBor- 
rows  (•).] 


Jan.  18.    Lord  Romillt,  M.K.  : — 

This  suit,  as  &r  as  I  can  ascertain,  appears  to  involve  a  new 
question.    The  facts  are  these  : — [His  Lordship  stated  them.] 
•    The  Defendant,  having  set  up  business  at  BurtoUj  has  solicited 
all  customers  to  come  to  his  place  of  business.    Nobody  can 


0)  (JdUyer  on  PartneTship,  p.  174 

O  25  Beav.,  177. 

O  17  VeB.,  885.  ^ 


O  Joh.,  174. 

O  84  Beav.,  63 ;  3  D.  J.  &  6.,  446. 

0'88  L.  J.  (Ch.).  204. 
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doubt  that  he  was  fully  justified  in  doing  that  The  sale  of  the 
business  did  not  prevent  him  from  carrymg  on  the  same  busi- 
ness in  the  same  place  or  at  BurUmj  which  is  a  considerable 
distance  ofL  But  the  question  is  this :  Was  he  entitled  to  so- 
licit personally  the  customers  of  the  old  firm  to  come  and  deal 
with  him  ? 

Now  all  the  cases  admit  that  he  is  entitled  to  carry  on  the 
same  business  wherever  he  pleases,  and  to  solicit  customers  in 
any  public  manner  that  he  pleases.  Then  it  is  argued  that  the 
power  of  soliciting  the  whole  of  the  public  to  deal  with  him  in- 
cludes the  power  of  soliciting  any  one  particular  person  who  is 
a  member  of  the  public.  On  the  other  hand,  the  Plainti£b  say 
this :  '^  You  cannot  violate  this  principle,  that  if  you  sell  a 
thing  you  are  not  entitled  to  take  away  its  value.  It  is  true 
that  you  sold  it  without  binding  yourself  not  to  carry  on  the 
same  business,  yet  you  did  sell  it  expressly  including  the 
goodwill,  that  goodwill  being  the  probability  of  the  old  custom- 
ers going  to  the  new  firm  to  which  you  have  sold  the  business. 
325]  The  question  is,  may  you  go  to  those  very  *persons  and 
try  to  prevent  their  giving  their  custom  to  the  new  firm  ?  It 
is  very  true  you  have  not  entered  into  an  express  covenant  that 
you  will  not  do  that ;  but  there  is  an  implied  covenant  to  that 
effect,  for  a  person  cannot  sell  a  thing  and  destroy  the  value 
of  it'' 

I  have  considered  the  matter  very  careftilly,  and  although  the 
point  is  suggested  or  hinted  at  in  one  or  two  cases,  yet  in  no 
case  I  have  been  able  to  find  has  this  simple  question  come  be- 
fore the  consideration  of  the  Court  I  am  of  opinion  that  the 
principle  of  equity  must  prevail,  that  persons  are  not  at  liberty 
to  depreciate  the  thing  which  they  have  sold.  Sir  Richard 
Baggallay  put  this  question  to  me  very  forcibly  and  very  pro- 
perly :  "Where  are  you  to  draw  the  line  ?  I  will  state  what  ap- 
pears to  me  the  principle  that  applies  to  such  cases.  In  a  great 
number  of  cases  the  Court  has  to  deal  with  a  matter  which  is 
never  precise  until  the  facts  are  brought  before  the  Court 
There  is  no  point  on  which  a  greater  amount  of  decision  is  to 
be  found  in  Courts  of  Law  and  Equity  than  as  to  what  is  rea- 
sonable ;  for  instance,  reasonable  time,  reasonable  notice,  and 
the  like.  It  is  impossible  &  priori  to.  state  what  is  reasonable 
in  such  cases.     Yon  must  have  the  particular  facts  of  each  case 
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established  before  you  can  ascertain  what  is  meant  by  raasona- 
ble  time,  notice,  and  the  like.  So,  in  this  case,  I  am  of  opinion 
the  Defendant  is  not  at  liberty  personally  to  solicit  the  cus- 
tomers of  the  old  business  to  come  to  the  new  business.  .  But 
this  does  not  exclude  what  is  a  reasonable  or  fair  solicitation 
of  those  customers ;  this,  however,  is  a  matter  to  be  determined 
in  each  particular  case.  I  will  specify  what  appears  to  me  to  be 
the  rule  in  the  present  case,  so  far  as  it  can  be  laid  down.  In 
the  first  place  the  new  firm,  th  e  Defendant  in  this  case,  is  en- 
titled to  publish  any  advertisement  he  pleases  in  the  papers, 
stating  that  he  is  carrjdng  on  such  business.  He  is  entitled  to 
publish  any  circulars  to  all  the  world  to  say  that  he  is  carrying 
on  sach  a  business ;  but  he  is  not  entitled,  either  by  private 
letter  or  by  a  visit,  or  by  his  traveler  or  agent,  to  go  to  any 
person  who  was  a  customer  of  the  old  firm  and  solicit  him  not 
to  continue  his  business  with  the  old  firm,  but  to  transfer  it  to 
him,  the  new  firm.  That  is  not  a  fair  and  reasonable  thing  to 
do  after  heihas  sold  the  goodwill.  Customers,  it  is  true,  may 
be  affected  by  public  advertisements  *and  public  circu-  [326 
lars,  but  that  does  not  in  the  slightest  degree  militate  against 
the  principle  I  have  laid  down. 

Then  it  is  said.  Where  are  you  to  draw  the  line  ?  because 
this  might  happen,  that  a  person  might  publish  circulars  in  the 
papers,  which  circulars  could  have  no  meaning  whatever,  except 
as  a  solicitation  to  old  customers  of  the  old  firm,  find  they  would 
be  unmeaning  if  they  related  to  any  new  one.  If  such  a  ques- 
tion as  that  came  before  me,  exactly  in  those  terms,  I  should 
hold  it  to  be  merely  a  colorable  departure  fi-om  what  he  was 
not  to  be  allowed  to  do,  that  is,  to  send  a  circular  to  customers 
of  the  old  firm,  requesting  them  as  customers  of  the  old  firm 
not  to  go  on  dealing  with  the  person  to  whom  he  had  sold  the 
business,  but  to  retain  and  employ  him,  who  had  conducted  the 
old  firm.  That  is  the  way  I  should  look  at  it,  and  therefore  to 
that  extent  I  should  grant  the  injunction ;  and  I  should  say  that 
the  Defendant  was  not  to  be  at  liberty  to  apply  to  any  of  the 
old  customers  privately,  by  letter,  personally,  or  by  traveler, 
asking  them  to  continue  their  custom  with  the  Defendant,  and 
not  to  go  to  the  vendees.  There  I  should  stop,  and  I  should 
test  any  other  case  by  considering  whether  it  was  within  those 
limits  or  not.    That  is  the  general  way  in  which  I  should  look 
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at  it.  #1  have  coosidered  thp  cate  a«  ^ueh  as  I  could  as  the 
parties  were  disposed  to  say  that  they  would,  subject  of  course 
to  the  right  of  appeal,  consider  this  as  the  hearing  of  the  csnse ; 
I  therefore  tivoughft  it  would  be  desirable  fot  me'  to  consider 
what  I  ought  to  d:o  M^th  the  costs,  whereas  in  the  case  of  an  or- 
dinary motion  they  would  be  governed  by  tiie  general  rale. 
Treating  it  as  the  hearings  I  think  this  is  a  case  in  which  I 
should  not  give  any  costs  at  all.  I  do  not  t^ink  the  point  has 
been  decided,  at  least  I  cannot  find  it  has  been  decided,  or  in- 
tended to  be  decided,  in  any  of  those  several  cases  before  Lord 
Mdon^  who  was  the  great  authority  on  the  principles  relating 
to  these  matters.  Therefore  I  shall  grant  this  injunction,  with- 
out costs ;  and  with  the  consent  of  all  parties,  firtay  ail  further 
proceedings  in  the  cause,  but  reserving  liberty  to  apply  in  case 
anything  should  require  it  subsequently. 


MnnrrBS : — Order  that  an  injunction  be  awarded  agiunst  the  Defendant,  Bdwin 
Pcpfiewell  DwMon,  to  refftrain  him,  liis  partneiB,  servanta,  or  agents,  from  apply- 
327]  ing  *to  any  person  who  was  a  customer  of  the  firm  of  Bef^amim  Dawmm 
A  Co,,  prior  to  the  12th  of  June,  1871,  privately,  by  letter,  personally,  or  by  a 
traveler,  asking  sach  customer  to  continue  to  deal  with  the  Defendant,  or  not 
to  deal  with  the  Plaintiifii,  the  Ewktua  Brewery  Company,  lAmiUd. 

Solicitors :  Messrs.  Nashy  Field  ^  Layion  ;  Messrs.  Paterson^ 
8now^  ^  Bwmey. 


V.^  Ji.  Jan.  85, 1873. 
355]  *E0LLIWS  V.  HiNKS. 

[Law  Reports,  18  Equity  Oues,  855.] 
[1871  R.  164.] 

IniuncUon-^  VaiidUyofPaUrU^BeetrainingPtibUciUUni^Ifeceatiiy  offoUowbtff 
up  Threate  of  Legal  Proceedings^  Scire  factaa  to  try  the  VaUcKty  pfa  PaienL 

There  is  no  presumption  in  law  in  favor  of  the  validity  of -a  patent,  and  there- 
fore a  patentee  is  not  entitled  tp  publish  statements  of  his  intention  to  inatitato 
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legal  proceedinga,  in  order  to  det«r  penoiu  bom  parcluwlng  tlleg«d  lafringe- 
menta  of  hia  patent,  II  lie  hu  no  bOTiSfide  mtention  to  follow  up  hia  threats  by 
taking  snch  pioceedingB,  and  the  Coart  will  in  ench.  case  restrain  him  from  making 
Bueb  publication. 

A  person  alleging  the  invalidity  of  m  patent  Is  not  bound  to  assert  his  claim 
by  teirtfaeiat.  In  order  to  establl^  bis  right  to  restnln  the  publication  of  state- 
menta  bj  the  patentee,  threatening  with  legal  proceedings  peTBona  baying  ar- 
ticles of  bis  manofactnre  alleged  to  be  Infringements  of  the  patent. 

This  waa  a  motion  to  restrain  the  Defendants  from  fiirther 
pablishing,  or  cansing  to  be  pablished  or  distribated,  a  certain 
advertisement  and  s  circalar. 

The  Plaintiff,  in  September,  1871,  purchased  a  large  number 
of  lamps,  mannfactared  with  a  bamer  made  according  to  an 
American  patent,  dated  the  20th  of  September,  1859,  described 
in  a  volume  of  reports  of  the  Uniled  Siates  Patent  Office,  for 
1859,  which  had  been  received  at  the  Great  Seal  Patent  Office 
in  this  country  on  the  31st  of  Aagnst,  1861,  and  called  the 
"  American  Doable  "Wick  Lamp  Bnrner,"  and  aboat  the  same 
time  he  inserted  the  following  advertisement  in  "  Ths  Grocer," 
*a  newspaper  circulating  amongst  dealers  in  lamps : — 
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"  The  attention  of  our  cli^ts,  Messrs.  James  Bmks  ^  Sony  has 
been  directed  to  your  advertisement  in  "  The  Gfrocer^^'  in  which 
you  state  that  you  are  prepared  to  receive  orders  for  execution, 
on  arrival  of  stock,  for  a  double  wick  lamp-burner  lamp,  which 
appears  to  be  an  infringement  of  our  client's  patent,  and  also 
that  you  are  prepared  to  give  protection  against  any  threats  of 
legal  proceedings  by  persons  claiming  (as  our  clients  do)  to  have 
the  exclusive  right  to  manufacture  such  burners. 

"  If  this  statement  of  yours  is  really  honest,  you  will  have  no 
objection  in  complying  with  a  request  which  we  now  make,  that 
you  will  send  us  immediately,  on  the  arrival  of  stock,  one  of  the 
double  wick  lamp-burner  lamps,  for  which  we  are  prepared  to 
pay  in  advance  if  required. 

"  We  make  this  purchase,  as  we  give  you  notice,  simply  for 
the  purpose  of  having  formal  proof  on  which  to  found  le^  pro- 
ceedings against  you,  and  this  proof  if,  as  we  have  before  ob- 
served, your  advertisement  means  what  it  says,  you  will  be 

anxious  to  give." 

« 

To  this  letter  the  Plaintiff  replied  to  the  effect  that  he  would 
forward  one  of  his  lamps  to  the  Defendants  when  his  stock 
arrived. 

In  the  number  of  "  TTie  Grocer  '*  which*  came  out  on  the  80th 
of  September,  1871,  the  following  appeared : — 

"  Duplex  Lamps. 
"  To  the  Trade. 

"  Our  attention  has  been  directed  to  an  announcement  that 
an  infringement  of  our  patent  is  being  made  in  America  for  sale 
in  this  country.  Constant  threats  of  these  infringements  have 
been  held  out  to  us  for  some  time  past,  to  induce  us  to  make 
arrangements  with  our  rivals,  but  have  never  yet  been  carried 
into  effect  by  the  actual  sale  in  this  country  of  any  one  of  the 
infringements. 

357]  "  Whenever  an  actual  sale  does  occur,  we  shall  at  once 
proceed  by  injunction  against  the  offender,  and  in  all  cases  in 
which  we  can  prove  that  this  notice  has  come  to  their  know- 
ledge, shall  also  sue  for  damages. 

"  Tours  truly, 

^^  James  JBmks  ^  Son. 
"  Crystal  Lamp  Works,  Birmingham.*^ 


Vol  Xm.]      .  EQUTTT  CASES.  719 

V.JCM.  BoUins  y.  Hinks.  18TO 

On  the  3d  of  October,  1871,  the  Plaintiff  sent  one  of  his  lamp- 
burners  to  the  Defendants'  solicitors,  together  with  a  letter,  in 
which  he  stated  as  follows : — 

"  Referring  to  your  fovor  of  the  26th  ult,  and  my  reply  of 
the  27th,  I  have  now  the  pleasure  in  handing  you  invoice  of 
lampbumer,  which  has  been  this  day  forwarded  to  your  address, 

"  I  trust  you  will  commence  action  at  once." 

The  Defendants'  advertisement  in  "  The  Grocer  "  was  repeated 
on  several  occasions,  and  they  soon  afterwards  printed  and  com- 
menced circulating  through  the  post  the  following  circular : — 

"  Important  Notice. 

"  Duplex  Lamp. 

"  To  the  Lamp  Trade. 

"  Dear  Sir, —  Our  attention  has  been  directed  to  an  announce- 
ment that  an  infringement  of  our  patent  is  being  made  in 
America  for  sale  in  this  country.  Constant  threats  of  these  in- 
fringements have  been  held  out  to  us  for  some  time  past,  to 
induce  us  to  make  arrangements  with  our  rivals,  but  have  never 
yet  been  carried  into  effect  by  the  actual  public  sale  in  this 
country  of  any  one  of  these  infringements. 

"  To  prevent  the  possibility  of  your  being  unwittingly  involved 
in  any  difficulty,  we  think  it  only  right  to  state  that  dealers  in 
lamps  and  shopkeepers  generally  are  hereby  specially  warned 
that  on  the  discovery  of  the  public  sale  of  any  of  the  said 
burners,  made  in  infrhigement,  we  shall  at  once  proceed  by  in- 
junction against  the  offender,  and  in  all  cases  in  which  we  can 
prove  that  this  notice  has  come  to  their  knowledge,  shall  also 
sue  for  damages. 

"  Yours  respectfully,  ♦ 

"  James  JERnks  ^  Son. 

Orysial  Lamp  Works^  Birmmgham.^' 


u 


A  correspondence  then  took  place  between  the  solicitors  [358 
for  the  respective  parties,  the  Plaintiff's  solicitors  urging  that 
the  Defendants  should  either  withdraw  the  advertisement  and 
the  circulars,  or  immediately  commence  proceedings  against 
them,  and  the  Defendants'  solicitors  maintaining  their  right  to 
select  their  own  time  for  commencing  proceedings.    Li  the 
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conrBe  of  this  conreflpondence  the  Plaintiff  had  intimated  kis 
belief  that  both  the  patents  had  been  anticipated,  and  that  bodi 
parties  were  interested  in  not  raising  a  contest 

It  appeared  from  the  Plaintiff's  evidence  that  his  nsnal  cos- 
tomers  declined  to  bny  his  lamps,  in  consequence  of  the  adrer- 
Usement  and  the  circulars,  even  though  he  offered  to  indemnify 
them  against  any  proceedings  on  the  part  of  the  Defendants. 

He  accordingly  filed  the  bill,  and  now  moved  for  an  injunc- 
tion in  terms  of  the  first  paragraph  of  the  prayer. 

Mr.  GlassCy  Q.C.,  Mr.  Theodore  AstoOy  and  Mr.  Ingle  Jayce^  for 
the  Plaintiff:— 

The  Court  has  jurisdiction  to  restrain  the  publication  of  any 
document  tending  to  the  destruction  of  professional  reputation 
by  which'property  is  acquired :  Dixon  v.  Soldcn  (') ;  and  a  man 
has  no  right  to  go  about  asserting  in  general  terms  that  another 
person  is  infringing  his  patent,  without  being  prepared  to  justify 
such  an  assertion  :  Wren  v.  Weild  (^.  He  has  no  right  to 
threaten  intending  purchasers  with  legal  proceedings  without 
meaning  to  follow  up  his  threats. 

.  [The  Vicb-Chancelloe  : —  I  have  already^  I  think,  dedded 
in  Dalzkl  v.  BaUway  Carriage  and  Steamboat  GasUghi  OmpcB^^ 
that  a  man  has  no  right  to  go  about  boasting  of  a  patent,  and 
not  attempt  by  action  to  try  its  validity. 

It  appeared,  on  inquiry,  that  the  case  referred  to  had  been 
compromised  after  the  yice-Chancellor  had  expressed  an-o^- 
ion  to  the  effect  stated.} 

The  initiative  was  necessarily  thrown  upon  the  Plaintiff  by 
the  course  th^  Defendants  took,  and  on  a  proceeding  by  sdft 
facias,  by  the  Plaintiff  the  question  could  not  be  effectually  tried. 
359]  It  is  a  '^'process  which  has  never  been  acted  on  since  the 
Patent  Law  Amendment  Act,  1852  (15  &  16  Vict  c  88),  and  it 
would  be  quite  open  to  the  Defendants  to  defeat  the  process 
by  merely  showing  some  difference  between  the  articles  in 
question ;  though  it  might  be,  at  the  same  time,  that  hia  claim 
would  cover  both  articles. 

O  Lrw  lUp.,  7  Eq.,  4aS.  O  Law  Bep.,  4  Q.  B.,  818. 
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Mr.  Ootlan,  Q.0.^  and  Afr.  Lawsm;  fbf  fhe  Defendants : — 

The  Defendants  have  a  grant  from  the  Crown  by  patent, 
which  they  have  held  for  seven  years  unchallenged^  and  it  is 
not  for  them  to  go  into  a  Conrt  to  establish  their  rights  except 
at  such  times  as  they  choose ;  and  they  have  a  perfect  right  to 
warn  others  against  infringing  their  patent  There  is  no  diffi- 
colty  in  trying  the  validity  of  the  patent  on  a  scire  fadaSy  and 
the  advertisement  and  circular  are  not  open  to  any  legal  objec- 
tion. It  leaves  the  Defendants  quite  free  to  commence  an  ac- 
tion when  they  please.  The  circular,  moreover,  is  in  general 
terms,  and  there  may  be  other  parties  who  are  infringing  the 
patent  Moreover,  tiie  Plaintiff  is  ]precluded  from  relief  by  his 
suggestion  to  collude  with  the  Plaintiff  in  treating  the  patents 
as  being  both  valid  when  he  believed  them  to  be  invalid. 

Mr.  GlassCy  who  was  only  called  upon  to  reply  as  regarded 
the  letter,  said  that  it  only  meant  that  the  Plaintiff  did  not  wist^ 
to  contest  the  matter  witiiout  necessity. 

Snt  R.  Malins,  V.C.  : — 

The  Plaintiff,  as  I  understand,  is  an  American  citizen^  domi- 
ciled in  this  country  for  the  purpose  of  his  business,  which  is 
that  of  an  importer  of  American  articles.  The  Defendants 
carry  on  business  at  Birmingham^  as  lamp  manu&cturers,  and  in 
the  year  1865  they  obtained  a  patent  for  an  improved  lamp- 
burner,  which  they,  of  course,  contend  is  a  valid  patent  It 
appears  that  in  1861  a  patent  was  taken  out  in  America  for  a 
lamp-burner,  certainly  very  similar  in  form  and  description  to 
that  of  the  Defendants.  The  Plaintiff  importe^d  a  large  quantity 
of  the  American  lamp-burners,  the  patent  for  which  had  been 
published  in  Englcmd^  sufKcientiy  to  affect  the  Defendants' 
patent,  !f  it  is  of  the  same  character,  or  "("unless  the  De-  [360 
fendants'  is  an  improvement  upon  the  former  one.  The  quan- 
tity imported  being  large,  the  fiu^  came  to  the  knowledge  of 
the  Defendants,  who  accordingly  instructed  their  solicitors  to 
write  to  the  Plaintiff  in  the  following  terms: — [His  Honor 
read  the  letter,  above  mentioned,  of  the  ^th  of  September,  and 
continued : — ]  I  read  that  letter  as  an  expression  of  intention 
on  the  part  of  the  Defendants  to  take  the  earliest  opportunity, 
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at  law  or  equity,  as  they  might  be  advifled,  of  preventing  the 
sale  of  what  they  considered  to  be  an  infringement. of  tiieir 
patent  To  that  a  reply  was  sent  [His  Honor  here  read  the 
Plaintiff's  letter  in  reply,  and  continaed : — "]  Nothing  could 
have  been  &irer  np  to  this  point  than  the  conduct  of  both 
parties :  the  Defendants  were  anxious  to  restrain  an  infringe- 
ment of  what  they  believed  was^  their  bond  fide  patent,  and  the 
Plaintiff  was  desirous  to  have  the  question  decided  immediately^ 
However,  the  Defendants  have  not  brought,  and  will  not  bring 
iem  action.  1^.  OoUm  only  says  that  they  will  take  whatever 
steps  they  may  be  advised  in  their  own  good  time ;  but  this 
refraining  from  bringing  an  action,  after  theit  threat  to  do  so, 
is  of  itself  strong  evidence  of  doubt  on  their  part  Mr.  Lawscn 
suggested  that  they  wanted  to  choose  their  Defendant,  and  they 
did  not  like  the  Plaintiff;  but  that  was  only  an  afterthought 

?£&  Honor  then  commented  on  the  &cts  and  continued : — '] 
hen,  do  the  Defendants  believe  in  the  validity  of  their  patent  ? 
If  th^  do,  these  circuliurs  may  be  issued  in  good  fidth ;  but  if 
not,  I  consider  them  so  totally  wanting  in  good  faith  as  to  ap- 
proach closely  to  fraud.  The  Plaintiff  would,  in  all  probability, 
be  carrying  on  a  large  business  in  these  articles  if  it  were  not 
for  the  circulars ;  and  the  question  arises  whether  his  trade  is 
to  be  destroyed  by  men  who,  while  alleging  their  right  to  do  so 
under  their  patent,  will  not  bring  the  action  whidi  they  have 
been  threatening  ever  since  October,  but  which  they  will  not 
even  undertake  to  bring  within  a  limited  time.  This  is  not  the 
first  time  a  case  of  this  kind  has  arisen.  There  was  the  case  of 
JMxan  V.  JSMden  Q\  where  the  Plaintiff  had  been  informed  that 
a  notice  would  be  published  in  which  he  was  alluded  to  as 
being  a  solvent  partner  in  an  insolvent  firm,  of  which  he  was 
in  fact  not  a  partner  at  all,  and  on  the  Defendants  contending 
361]  fo^  ^6  right  to  publish  *the  advertisement,  I  granted  an 
injunction  to  restrain  the  publication.  My  decision  was  not 
appealed  from,  and  I  am  satisfied  that  it  was  correct  I  there 
c^id  (*) :  ^^  In  the  decision  I  arrive  at  I  beg  to  be  understood  as 
laying  down  that  this  Court  has  jurisdiction  to  prevent  the  pub- 
lication of  any  letter,  advertisement,  or  other  document,  which, 
if  permitted  to  go  on,  would  have  the  effect  of  destroying  the 
property  of  another  person,  whether  that  consists  of  tangible  or 

n  Law  Rop.,  7  Eq.,  488.  (*)  Law  Rep.,  7  Eq..  494. 
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intangible  property — wbeiher  it  consists  of  money  or  rq>ata- 
tion."  If  ^e  Defendants  Iiad  been  acting  in  good  ftith,  and 
there  were  any  reason  for  delay  in  coBfunendng  proceedings, 
they  might  have  stated  it ;  but  I  have  not  heard  r.  plausible  ex- 
cuse allied.  Then  the  diffbrence  appears  to  be  very  slight 
between  the  two  articles,  and  I  am  by  no  means  &vorably  iJh- 
pressed  with  the  validity  of  the  Defendants'  patent ;  and  I  am 
bound  to  come  to  the  conclusion  that  the  Defendants  are  not 
very  fisivorably  impressed  with  it  themselves,  for,  of  course,  as 
soon  as  &ey  could  once  establish  that  validity  they  would  have 
a  perfect  right  to  issue  these  circulars  throughout  the  country. 
The  contention  of  the  Defendants  is,  that  a  patent  is  primA  facie 
good.  But  this  cannot  be  so,  for  the  rule  is,  that  where  letters* 
patent  have  been  recently  granted,  an  injunction  will  not  be 
granted  till  the  right  has  been  established.  The  necesrity  for 
this  rule  appears  from  such  cases  as  BusiMm  v.  OrmbUjf  Q).  1£^ 
however,  a  patent  is  of  ten  or  a  dozen  years'  standing,  the  rule 
may  be  different.  If  this  were  not  so,  a  man,  by  taking  out  a 
patent  for  something  old,  might  issue  circulars  to  prevent  ano« 
ther  man  from  selling  an  article  which  was  sold  twenty  years 
ago — before  the  patent  was  taken  out  That,  in  my  opinion^ 
would  not  be  proper.  The  result,  therefore,  is,  thi^  llie  De- 
fendants must  either  estabUsh  their  patent  or  cease  to  issue 
these  notices ;  they  must  not,  because  they  have  got  the  color- 
able protection  of  a  patent,  issue  circulars  which  have  the  effect 
of  intimidating  the  public,  and  thereby  totally  destroying  the 
trade  of  the  Plaintiff.  As  to  the  point  with  regard  to  the 
Plaintiff  applying  for  a  sdre  facias  to  rescind  the  patent,  I  think 
there  are  so  many  difficulties  in  his  way  in  that  mode  of  pro^ 
ceeding  that  he  ought  not  to  be  put  to  that  remedy,  but  that 
the  Defendants  are  bound  to  do  what  they  have  threatened.  I 
am  '^of  opinion,  therefore,  that  until  they  have  established  [3^ 
the  validity  of  their  patent,  they  must  be  restrained  from  issu« 
ing  these  circulars  and  advertisements.  I  understand  that  the 
Plaintiff  is  willing  to  admit  that  the  articles  he  has  sold  are 
covered  by  the  claim  in  the  Defendants'  specification,  and  the 
order  will  be  pre&ced  with  a  statement  to  that  effect 

Solicitors :  Messrs.  Ingle j  Cooper j  ^  Solmes  ;  Messrs.  BurUm^ 
YeaieSf  ^  Hart, 

O  Iaw  Rep.,  10  E9.,  532. 
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[Law  BeportB,  18  Equity  Otmea,  962.] 

[1871  W.,  219.] 

MoUm  to  tta^  Proceeding9  pending  LUi(fatum  in  JFyance-^Frm^  CkmtneL 

4 

An  AA  IbgUdmuuidooiicllod  fari^WmM,  entered  Into  a  contract  in  J^^onea  with 
B.»  a  Frenchman,  tpr  carrying  out  jointly  certain  mercantile  nndertaUnga.  In 
the  course  of  the  transactions  large  snms  of  money  came  into  the  hands  of  C  and 
J).,  foreign  merchants  in  bndness  in  London,  A.  filed  a  bill  againiit  B.,  0.,  and 
D„  alleging  that»  under  the  contract  with  J?.,  he  was  entitled  topaHlclpateinthe 
profits  of  the  undertaking,  and  praying  lor  an  account  from  O,  and  D^  of  the 
money  in  their  hands,  and  that  they  might  be  restrained  from  handing  it  over  to 
B.  The  Defendants  moved  to  stay  all  further  proceedings  in  the  suit  pending 
certain  proceedings  in  the  French  Courts  instituted  1^  A,  against  B,^  in  ^R^ddli  a 
construction  would  be  put  upon  the  French  contract  >- 

HM,  that  there  being  portions  of  the  relief  sought,  aa  to  which  the  Def endanta 
were  bound  to  answer,  the  motion,  which  was  in  the  nature  of  a  demurrer,  could 
not  be  sustained,  and  must  be  refused  with  costs. 

Thb  hill,  which  was  filed  in  October,  1871,  stated  as  follows  i-^ 

The  Plaintiff  was  a  merchant  and' commission  agent,  and  had 
resided  in  France  for  many  years.  In  July,  1870,  he  was  in 
Boaisy  and  was  endeavoring  to  obtain  a  commisdon  from  the 
French  Gkifvemment  for  the  purchase  of  stores  and  provisions  ; 
he  there  met  the  Defendant  EmUe  Ihrand^  with  whom  he  had 
been  intimately  aoqnamted  for  many  years,  and  to  whom  he  had 
frequently  rwdered  considerable  pecuniary  and  other  services. 
The  DefiMidant  had  recently  been  unsuccessful  as  a  sugar  baker, 
and  was  then  penniless.  The  Plaintiff  explained  to  the  Defend- 
ant FlBtrand  the  object  he  had  in  view  with  regard  to  obtaining 
383]  ^^tnmisnons  from  the  Government,  and  the  Defendant 
represented  that  he  was  personally  acquainted  with  several  of  tiie 
French  ministers,  and  tiiat  his  services  would  materially  asedst 
the  Plaintiff  in  his  plans,  while  the  Plaintiff's  binness  connec- 
tions with  England  would  enable  him  to  carry  out  these  com- 
missions in  a  satisfiu^ry  manner.  It  was  then  agreed  that  the 
Defendant  should  assist  the  Plaintiff  by  all  means  in  his  power 
to  obtain  the  proposed  business,  and  that  any  commissions  the 
Plaintiff  or  Defendant  might  succeed  in  obtaining  from  the  French 
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Government  should  be  divided  between  them  in  the  following 
proportions,  viz. :  that  the  Plaintiff  should  receive  76  per  cent 
and  the  Defendant  26  per  cent  of  such  commiasionB.  In  pnr« 
suance  of  the  agreement  between  the  Plaintiff  and  Defendant 
several  orders  for  the  purchase  of  arms  and  provisions  were  ob- 
tained from  the  French  Government  by  the  Defendant  on 
behalf  of  himself  and  the  Plaintiff. 

The  Defendants  Alfred' de  Ooulon  and  A.  H.  JBerihcud  were 
foreigners,  iand  were  carrying  on  business  in  London  under  the 
firm  of  De  Ocndon,  Berthovdy  ^  Co.  'the  Defendant  Ferrcmd  had 
entered  into  negotiations  witii  De  Chulon  ^  Cb.,  for  the  carrying 
out  of  the  contracts  obtained  from  the  French  Government  by 
Perraa/id^  and  a  large  amount  had  been  paid  to  them  by  such 
Government  The  Defendants  De  Ooulon  ^  Cb.,  had  paid  over 
considerable  sums  of  money  to  Ferrcmd  for  commissions  paya* 
ble  to  him  and  the  Plaintiff  in  respect  of  the  aforesaid  contracts ; 
but  they  still  had  in  tiieir  hands  large  sums  of  money  represent- 
ing commissions  paid  by  tiie  French  Government  in  respect  of 
the  said  contracts,  which  belonged  to  the  Plaintiff.  Part  of  these 
sums  they  had  invested  in  consols,  in  iK/ndm^  in  their  own 
nameB  and  in  the  name  of  a  M.  LcmgUns^  who  had  acted  as 
agent  for  E.  Fenxmdy  and  they  were,  in  &ct,  trustees  of  such 
sums  for  the  Plaintiff  or  the  Defendant  Hrrand. 

The  Defendant  Ferrand  repudiated  all  liability  to  account  to 
the  Plaintiff  for  any  share  in  these  commissions,  and  he  pre- 
tended that  the  contracts  were  entirely  negotiated  by  himself, 
and  on  his  own  account,  and  that  he  alone  was  entitled  to  retain 
the  same.  The.  Plaintiff,  on  the  other  hand,  alleged  that  the 
whole  of  the  contracts  were  negotiated  l^  Ferrand  for  account 
of  himself  and  *the  Plaintiff,  and  were  part  of  the  afore-  [^64 
said  transactions  which  the  Plaintiff  and  Ferrand  agreed  to  un* 
dertake  for  their  jcnnt  benefit  The  whole  amount  paid  by  the 
French  Government  in  respect  of  all  the  contracts  negotiated 
by  the  Defendant  Ferrand  was  believed  to  be  about  two  millions 
sterling,  and  the  amount  of  commission  paid  to  or  claimed  by 
Ferrand,  and  payable  to  him  and  the  persons  with  whom  he  had 
shared  the  same,  amounted  to  several  hundred  thousand  pounds. 
The  Defendants  had  ih  their  possession,  custody,  or  power  the 
originals  and  copies  of  all  letters  and  correspondence  which  had 
passed  in  relation  to  the  contracts  which  had  been  entered  into; 
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and  from  the  contents  of  these  letters  and  correspondence,  and 
which  the  Defendants  onght  to  set  forth,  it  would  fully  sppetLr 
that  the  Plamtiff  was  jointly  interested  with  the  Defendant 
Mrrmd  in  obtaining  the  oontracts  and  in  the  commission  which 
the  Defendants  had  rec^yed  or  claimed  to  receive  thereon. 

The  bill  prayed  a  declaration  that  all  contracts  for  the  supply 
of  goods,  stores,  and  provisions  to  or  on  behalf  of  the  French 
Gk)V6mment  effected  by  Fenundf  and  in  respect  of  which  he 
was,  or  claimed  to  be,  entitled  to  any  commission,  were  e£focted 
by  him  for  the  joint  benefit  of  the  Plaintiff  and  himseli^  and 
that  such  commission,  belonged  to  the  Plaintiff  and  himself  in 
the  proportion  of  75  per  cent  to  the  Plaintiff  and  25  per  cent 
to  the  Defendant  Ferrand.  That  an  aoooont  might  be  taken  of 
all  snms  received  by  the  Defei^dant  Fenrand  in  respect  of  msh 
commissions,  and  that  he  might  be  ordered  to  repay  to  the 
Plaintiff  three-fourths  of  such  sums ;  that  an  account  might  be 
taken  of  all  moneys  received  by  De  Ckndm  ^  Oo»y  in  respect  of 
such  conmussion,  and  of  all  sums  paid  by  th^aii  in  req>ect 
thereof^  and  that  out  of  the  balance  now  in  their  hands  th& 
amount  payable  to  the  Plaintiff  in  respect  of  the  said  commie- 
sion  might  be  paid  to  the  Plaintiff;  and  that  in  the  meantime 
De  Oofulcn  ^  Co.  might  be  restrained  by  iigunction  from  ptoong.. 
any  sum  of  money  in  their.hands  and  representing  conmiifision 
on  the  aforesaid  contracts  to  Ferrccnd^  and  that  the  same  might 
be  properly  secured  for  the  benefit  of  the  Plaintiff 

A  motion  was  now  made  on  behalf  of  the  Defendants,  that  all 
fdrther  proceedings  in  this  cause  might  be  stayed  until  seven 
days  after  the  determination  of  the  legal  proceedings  instituted 
365]  l>y  ^6  '^'Plaintiff  against  the  Defendant  Ferrand  and  now 
pending  before  the  civil  tribunal  in  France. 

There  was  evidence  that  the  Plaintiff  had  instituted  pro* 
<3eeding8  in  Paris  against  the  Defendant  Ferrand  for  the  same, 
accounts  as  those  prayed  for  in  this  suit,  on  the  17th  of  August, 
1871 ;  that  the  Defendant  Ferrand  pleaded  to  the  suit  on  the 
asd  of  August;  that  on  the  last-mentioned  day  the  Defendant 
Ferrand  filed  a  cross  suit  against  the  Plaintiff,  which  was  sup. 
plemented  by  a  further  plaint  of  Ferrand  on  the  5th  of  Sep* 
tember.    These  proceedings  were  still  pending. 
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■  • 

Mr.  Pearson^  Q.C.,  and  Mr^  Davey^  for  the  Defendants  — 

This  is  a  bill  to  have  a  constmction  pnt  upon  a  contract  en- 
tered into  in  Fromee  between  a  Frenchman  and  an  Englishman 
domiciled  in  France.  Proceedings  have  already  been  instituted 
in  Frtmce  which  will  settle  this  question.  The  foreign  Court  is^ 
the  proper  tribunal  to  try  the  question,  wMch  is  one  of  French 
law.  This  court  can*  have  no  knowledge  of  what  that  law  is 
unless  through  the  evidence  of  foreign  lawyers,  and  the  Defend- 
ant Ferrcmd^  who  is  the  only  party  to  the  contract  with  the 
Plaintiff,  is  now  in  Prcmcty  where  tjie  suit  is  proceeding.  The 
Defendants  De  CbuUm  ^  Cb.,  although  resident  in  JEnglandj  are 
jdso  foreigners ;  against  them  the  relief  prayed  is  an  account  of 
moneys  received  by  them  on  another  person's  account,  and  that 
the  amount  due  to  the  Plaintiff  may  be  paid  to  him*  These 
Defendants  know  nothing  of  the  alleged  contract ;  their  deal- 
ings have  been  with  Ferrandj  and  now  they  are  told  by  the 
PLaintiff  that  he  is  a  party  to  that  contract,  and  is  the  principal 
person  entitled  to  the  money  received  by  them,  being  entlQed 
to  three-fourths  of  the  amount.  It  is  impossible  for  this  Court 
to  put  a  construction  upon  the  contract,  and  the  convenience  of 
all  parties  will  be  served  by  an  order  to  stay  any  ftirther  pro- 
ceedings in  this  suit  until  after  the  legal  proceedings  instituted 
by  the  Plaintiff  against  Fenund  in  the  civil  tribunal  of  Ihxmee 
shall  have  been  Inrought  to  a  termination.  It  would  be  an  act 
of  oppression  if  this  Court  were  to  act  upon  its  own  view  of  a 
foreign  contract  when  the  foreign  Court  is  about  to  decide  the 
question  between  the  parties.  In  Ostell  v.  LePoge  ('),  and  on 
appeal  (')  '''the  Court  overruled  a  plea  of  a  pending  suit  [366' 
in  India.  The  yice-Chancellor,  however,  intimated  that  if  two 
suits  for  the  same  object  were  pending  in  Courts  of  concurrent 
jurisdiction,  then  the  second  suit  would  be  vexatious,  and  the' 
proper  course  would  be  to  apply  to  stay  proceedings  in  the 
second  suit  But  in  Jones  v.  Geddes  (')  an  injunction  was  refiised 
to  restrain  a  party  resident  in  England  from  prosecuting  a  suit 
in  the  Court  of  Sessions  in  Seotiandy  because  tiie  question,  upon 
the  whole,  might  be  more  conveniently  litigated,  and  with  a 
more  conclusive  result,  there  than  here.  This  shows  that  the^ 
convenience  of  the  tribunal  and  completeness  of  the  relief  is  a 
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XDAtter  of  title  greatest  importance,  aad  oa  that  groimd  th^  pre- 
sent motion  should  be  allowed. 
£Tliey  also  cited  Veming  v.  Lojfd  (*)] 

Mr.  Ohssey  Q.O.,  and  Mr.  Bobmson  for  the  Plaintiff  were  not 
called  upon. 

Sib  B.  Malins,  V.C.  : — 

.This  is  a  most  unusual  application.  It  is  a  motion  that  I 
should  stay  all  proceediAgs  in  the  cause,  and  put  an  end  to  the 
suit ;  that  I  am  in  fiEtct  to  decide  that  none  of  the  Defendants 
are  bound  to  answer  a  single  interrogatory  to  the  bilL  Kow^it 
requires  a  very  clear  case  to  sustain  such  a  motion,  and  I  never 
heard  an  application  more  urgusti&ble  than  this.  The  all^ation 
is  that  there  are  large  sums  of  money  in  which  the  Flaintiif  is 
entitled  to  participate ;  but  the  bill  only  asks  an  account  as  to 
the  particular  sums  which  have  found  their  way  into  the  hands 
of  tSe  Defendants  Messrs.  De  Oovian  ^Oo.  I 

The  Defendants  demur  to  the  bill  on  the  ground  of  con-  ^ 

venience ;  then  where  is  the  convenieAce  of  tiiis  course  ? —  that 
I  am  to  stay  all  proceedings  in  the  suit  when  it  is  plain  that  the 
object  of  the  Defendants  jDe  Ooulcn  ^  Cb.  is  to  play  into  the 
hwds  of  JFemmd.    These  men  are  stakeholders,  and  tiie  present 
motion  is  in  the  nature  of  a  demurrer,  and  if  any  part  of  the  bill 
requires  an  answer,  the  demurrer  must  jGul.    There  may  be 
ninety-nine  interrogatories  which  the  Defendants  are  not  bound 
to  answer ;  yet  if  there  is  one  upon  which  the  Plidntiff  is  entitied 
3673  ^  relief,  the  demurrer  cannot  '^'be  sustained.    So,  in  this 
case,  there  may  be  many  of  the  interrogatories  to  which  the 
Phuntiff  cannot  demand  an  answer,  and  which  the  Defendants 
are  not  legally  bound  to  answer ;  but  if  there  is  any  one  ques- 
tion which  they  ought  to  answer,  they  cannot  avoid  doing  so. 
What  then  becomes  of  the  question  of  convenience  ?    It  is  im- 
possible for  me  to  say  when  the  proceedings  instituted  in  the 
French  Courts  may  be  adjudicated  up<m,  and  I  am  asked  that 
this  suit  may  be  stayed  in  the  meantime,  and  that  the  Defendr 
ants  may  be  exempted  from  putting  iu  an  answer.    I  must 
tiierefore  look  into  the  allegations,  in  the  bill,  which  for  this 
purpose  must  be  taken  to  be  true,  to  ascertain  whether  there  is 
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«ny  portion  requiring  an  answer.  fTow,  there  is  an  interroga^ 
tory  which,  I  think,  the  Defendants  are,  at  any  rate,  bound  to  ' 
answer,  '^  Whether  the  Defendants  De  CbuUn  ^  Co.  had  not,  and 
whether  they  have  not  now,  a  large  sum  of  money  in  their 
hands,  representing  commissions  paid  by  the  French  Gk)vem- 
ment  in  respect  of  the  said  contracts  Y* 

Suppose  they  say  they  have  a  large  sum  of  money  in  their 
hands,  then  the  question  arises  whether  that  money  ought  not 
to  be  brought  into  Court  for  safe  custody.  On  principle  this 
motion  is  totally  unjustifiable  and  unsustainable,  and  it  appears 
to  me  that  the  only  object  of  the  D^endants  De  GofuJifi  ^  Co.  is 
to  help  Femmd  as  much  as  they  can.  They  have  been  casting 
about  to  see  how  they  could  avoid  giving  an  answer,  and  this 
is  the  only  object  of  tiie  motion. 

I  was  told  there  were  authorities  which  were  conclusive  upon 
the  point ;  but  upon  looking  at  the  cases  cited  I  do  not  find  one 
that  is  applicable  to  th^ircumstances  of  this  case.  Take  the 
case  of  OsiM  v.  Le  Page  (^) :  the  Plaintiff  and  Defendant  had 
carried  on  business  in  partnership  in  India  and  in  JEifiglani;  the 
Plaintiff  rended  in  Englamd^  and  the  Defendant  in  IruMa ;  the 
Plaintiff  filed  a  bill  in  OoiUsMa  against  the  Defendant  for  an  ao^ 
count,  and  for  an  injunction  and  receiver.  Pending  that  suit, 
the  Defendant  left  Iik/iiiiL  and  came  to  reside  permanently  in  this 
country ;  the  bill  filed  in  Iikdia  was  taken  pro  emfesso^  and  a  de- 
cree was  made  referring  it  to  the  master  to  take  an  account 
The  Plaintiff  then  filed  a  bill  in  this  country,  alleging  that  by 
reason  of  the  absence  of  the  Defendant  from  India  the  suit  there 
could  not  be  prosecuted,  *and  praying  relief  here  similair  [368 
to  that  which  was  sought  in  the  suit  in  India.  The  Defendant 
answered  such  parts  of  the  bill  as  sought  discovery  of  docu- 
ments, but  pleaded  the  existence  of  a  decree  of  the  Court  in 
Iniia^  and  the  pendency  of  the  proceedings  before  the  Master 
there  in  bar  of  the  substantial  part  of  the  Plaintiff's  bill.  That 
was  a  very  strong  case ;  but  still  the  plea  was  overruled,  and 
the  decision  was  ccmfirmed  upon  appeal.  That  was  quite  as 
much  a  foreign  Court  as  this  is.  Here  I  am  asked  to  stay  pro- 
ceedings on  aooount  of  the  pendency  of  a  suit  in  France^  when 
I  have  the  decision  of  the^  Court  of  appeal  in  the  case  relied  • 
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"Qpon,  which,  instead  of  being  in  fiivor  of  the  DefendaaitB,  is 
against  them. 

Then  there  is  the  case  of  JEUiaU  v.  Lard  Mnio  (^).    The  Pe- 
tttioner,  who  was  the  heir  under  a  settlement  made  by  W.  .ElUoU, 
of  a  Scotch  estate,  filled  a  bill  to  have  his  estate  exonerated  from 
a  heritable  bpnd  by  the  application  of  personal  estate  in  Miff  land. 
The  Vice-chancellor  said  the  question  must  be  determined  like 
every  other  question  respecting  real  estate,  by  the  law  of  the 
country  where  the  real  estate  was  situate,  and  could  not  depend 
upon  the  law  of  the  country  where  the  personal  estate  happened 
locally  to  be ;  that  all  this  Court  could  do  would  be  to  refer  it 
to  the  master  to  inqmre  what  was  the  law  of  Scotland  to  be 
applied  to  the  case,  which  could  not  be  convenientiy  done  in  a 
complex  case  of  equitable  circumstances ;  and  as  it  appeared 
that  a  suit  and  cross  suit  were  already  commenced  in  SeoUanij 
the  Court  ordered  the  case  to  stand  adjourned  till  the  determi- 
nation there.  ^ 

That  has  no  application  to  this  <^ase.  There  there  waa  one 
Plaintiff  and  one  Defendant  Here  the  object  is  to  obtun  dis- 
covery;  in  the  other  case  the  circumstances  apply  to  a  different 
state  of  things  altogether. 

This  Plaintiff  is  entitied  to  an  answer  if  he  can  get  it  firom 
these  Defendants,  who  are  merchants  carrying  on  business  in, 
this  country. 
.  I  must  refuse  the  motion  with  costs. 

.  • 

'  Solicitor  for  the  Plaintiff:  Mr.  Kearsey. 

Solicitors  for  the  Defendants :  Messrs.  Druce^  Sons^  ^  JacksaiL 
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381]  '^'Andbrson  V.  Anderson. 

[Law  Reports,  18  Equity  Oasee,  881.] 
[1809  A.  117.] 

*    Testatrix  by  her  will  gave  a  sliare  of  her  reBidoary  real  and  peraoiial  estate 
to  JS.,  and  one  of  the  attesting  witnesses  to  the  wiU  was  B,'s  .wife.    By  a  oodidli 

(«)  6  Mkd.,  16. 
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^whieh  WB8  attested  by  other  witDeBBea,  teetstriz,  after  a  dlzectioii  to  her  exeen 
torn  to  allow  an  extended  time  for  payment  of  a  debt  due  to  her  from  one  of  her 
legatees,  confirmed  her  will  in  other  recq[>eet6  : — 

HMt  that  the  doly  attested  oodicU  had  the  eflfbct  of  republishing  and  inoorpo. 
zjKtfaig  the  will  so  ae  to  rende^tiie  gilt  to  B.  Talid«  notwithrtanding  attestation 
of  the  will  by  B:$  wife. 

Hannah  Anderson,  widow,  by  her  will,  datecbthe  10th  of 
December,  1868,  gave,  devised,  and  bequeathed  all  the  rest  and 
^residue  of  her  estate  and  effects  whatsoever  and  where-  [382 
soever  unto  and  to  the  use  of  her  son  George  Anderson  and 
Menry  LettSy  whom  she  appointed  executors  and  trustees  of  her 
"will,  upon  trust  to  sell  or  convert,  call  in,  recover,  and  receive 
such  parts  as  should  not  consist  of  money,  and  to  divide  the  net 
residue  (exoept  the  five  houses  thereinafter  mentioned)  into  five 
equal  parts,  one  of  which  fifths  she  bequeathed  to  each  of  her 
sons,  Edward  CharleSy  Joseph^  George^  Thomas^  and  the  remain- 
ing fifth  to  her  daughter  CharloUe  Tolkurstj  for  her  sole  and 
separate  use. 

As  to  the  five  excepted  houses,  three  of  which  were  fi*eehold 
and  two  leasehold,  the  sale  was  to  be  postponed  until  after  the 
death  of  her  daughter  Charlotte^  unless  an  advantageous  oppor- 
.  tunity  of  disposing  of  them  should  occur.  The  net  annual  in- 
come of  the  houses,  or  the  net  annual  interest  of  the  produce 
of  such  parts  as  might  from  time  to  time  be  sold,  was  to  be  paid 
unto  Charlotte  Tolhurst^  during  her  life,  for  her  separate  use, 
without  power  of  anticipation ;  after  the  death  of  Charlotte^  tes- 
tatrix directed  the  five  houses,  if  not  sold  previously,  to  be  sold, 
and  the  net  produce,  after  payment  of  all  expenses,  to  be  divided 
into  four  parts,  one  part  to  be  paid  to  Edu>ard  Gharles^  one  to 
Joseph^  one  to  Qearge^  and  the  remaining  fourth  to  Thomas  An- 
derson^ to  whom  respectively  she  bequeathed  the  same. 

The  will  was  attested  by  Jemima  Fishenden  and  H<mnah  Aji^ 
derscny  wife  of  George  Andersonj  the  executor  and  legatee  named 
therein.  By  a  codicil  to  her  will,  dated  the  22d  of  January, 
1869,  and  duly  attested  by  other  witnesses,  testatrix  authorized 
her  executors  to  idlow  her  son  Thomas  such  an  extended  time 
to  pay  what  might  be  owing  to  her  from  him,  and  not  be- 
queathed to  him,  as  they  should  consider  advisable,  and  con- 
firmed her  will  in  other  respects. 

A  caveat  having  been  entered  on  behalf  of  the  Plaintiff*,  who 
was  a  son  of  the  testatrix,  but  excluded  from  all  benefit  under 
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her  willy  agtdnst  the  grant  of  probate  of  this  wiU  and  codieal, 
issue  was  joined  in  the  probate  proceedings,  and  on  the  6th  of 
ll'ovember,  1869,  when  the  canse  came  on  to  be  heard  in  th& 
Probate  Oonrt,  <he  Judge,  by  his  finalMecree,  pronounced  for 
tiie  form  and  validity  of  the  wUl  and  codicil,  of  which  probate 
was  granted  ^n  the  28d  of  November,  1869. 
383]  The  case  made  by  the  bill  was  that  as  one  of  the  attesir 
ing  witnesses  to  the  will  was  the  'wife  of  George  Andersonj  one 
of  the  legatees,  all  gifts  of  real  and  personal  estate  in  £Eivor  of 
George  Anderaon  were  null  and  void,  and  the  property  therdn 
comprised  passed,,  as  undisposed  of,  to  the  heir-at-law  and  next 
of  kin  respectively  of  the  testatrix. 

Mr.  Fiy^  Q.C.,  and  Mr.  Kej/j  for  the  Plaintijff,  referred  to  sect 
16  of  the  Witts  Act  (1  Vict  c.  26),  and  contended  that  the  codi- 
cil had  not  the  effect  of  giving  v^didity  to  the  bequest  to  George 
Anderson. ' 

Mr.  WiUeocky  Q.C.,  and  Mr.  F.  T.  WAsfe,  for  Defendants,  con- 
tended that  the  effect  of  the  codicil,  which  was  duly  attested  and 
expressly  confirmed  the  will,  was  to  republish  and  incorporate 
the  will  in  the  codicil,  making  the  will  operate  precisely  as  if  it 
was  executed  on  the  day  of  republication.  By  tiius  giving  that 
which  was  pro  ttmio  an  unattested  instrument  the  effect  and 
validity  of  a  duly  attested  testamentary  instrument,  the  defect 
in  the  gift  to  George  Andersen  arising  from  his  wife  having  been 
an  attesting  witness  to  the  will,  was  cured,  and  he  was  entitled 
to  his  legacy. 

The  difficulties  which  had  arisen  in  some  q^the  cases  of  iden- 
tifying the  particular  instrusaent  referred  to  in  the  later  and  duly 
executed  testamentary  instrument,  did  not  here  occur^  as  the 
will  and  codicil  had  both  been  admitted  to  probate. 

They  cited  ^<(7&6rjrAa9n  V.  VinjeeniQ)'^  JDoev.  WalhBr(^\  Ihrt 
EarVa  Trusts  Q) ;  AUen  v.  Haddock  {^;  Jhthe  Goods  of  Lcu^ 
Truro  0;  1  Vict  c.  26,  ss.  15,  34. 

« 

Mr.  Fr^/y  in  reply : — 

Words  of  reference  must  be  construed  in  their  strict  and  pri- 

O  3  Vee.,  a04, 228.  O  «  M.  &  W..  591,  COO. 

O  4  K.  &  J.,  673.  (*)  11  Moo.  P.  C.  427.  (■)  Law  Rep.,  1  P.  &  D.,  201. 
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mory  sense,  and  when  a  codicil  refers  to  a  will,  that  mast  be  a 
will  which  satisfies  the  requirements  of  the  Wills  Ad :  Otoker 
▼•  Marquis  of  Hertford  (») ;  Wiffram  on  Wills  (»)•  If  there  is  no 
document  legally  satisfying  the  requirements  of  a  will  to  which 
the  codicil  '''can  be  held  to  refer,  then,  looking  into  the  [384 
extrinsic  circumstances,  papers  purporting  to  be  testamentary, 
though  not  so  in  the  strict  and  primary  sense,  may  be  rendered 
valid  by  the  duly  attested  codicil.  But  this  rule  of  construc- 
tion does  not  apply  when  the  codicil  purports  to  confirm  as  a 
will  that  which  is  not  legally  a  will.  For  the  purpose  of  seeing 
whether  the  will  referred  to  is  valid  we  are  entitled  to  look  at 
the  attestation.  Finding  that,  from  the  way  in  which  the  will 
has  been  attested,  the  gifts  to  Qeorge  Avderson  ^re  rendered  void, 
we  say  that  the  codicil  has  not  the  effect  of  caring  the  defect  or 
rendering  the  particular  gift  vaUd. 

Even  if  the  decision  of  the  Court  should  be  against  us  we  are 
entitled  to  our  costs  of  obtaining  the  opinion  of  the  Court  upon 
a  doubtful  point  of  construction  :  Thmascn  v.  Moses  0 ;  Lee  v. 
Ddcme  (^) ;  Morgan  and  Davey  on  Costs  (*). 


Jan.  27.    8ib  Jahks  Bacon,  Y.C.  : — 

The  question  which  arises  in  this  suit  is,  I  believe,  entirely 
novel ;  the  subject  to  which  it  relates  is  unquestionably  of  great 
importance,  involving,  as  it  does,  a  very  valuable  provision  in 
the  Statute  of  WiUs^  by  which  the  law  tis  it  previously  existed 
has  been  greatly  altered  and  improved.  Before  the  statute  any 
beneficial  interest  given  by  will  to  the  persons  by  whom  such 
will  might  be  attested  was  null  and  void;  but  the  attesting 
Witnesses  were  not  disqualified  firom  proving,  as  witnesses,  the 
due  execution  of  the  testamentary  instrument :  25  Geo.  2,  c.  6« 
The  existing  statute,  keeping  in  view  the  principle  of  public 
poUcy  which  is  obviously  involved  in  the  former  law,  has  ex* 
tended  its  operation;  and  by  the  16th  section  it  is  enacted, 
^'  That  if  any  person  shall  attest  the  execution  of  any  will  to 
whom,  or  to  whose  wife  or  husband,  any  beneficial  devise,  legacy, 
testate,  interest,  gift,  or  appointment  of  or  affecting  any  real  or 

0)  4  Moo.  P.  C,  889, 868.  («)  Page  18. 

06Beav„77.  (*) 4  De  G.  & Sm.,  1.  OPa«e67. 
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peraonal  estate,  diall  be  therdl^y  girea  or  made,  sack  devise, 
legacy,  &c.,  shall,  so  fifi*  and  only  aa  concerns  snch  person  ottest- 
'385]  ii^»  ^^  execution  of  sndi  will,  *or  the  wife  or  hosbadd  of 
such  person,  be  utterly  null  and  void ;  and  snch  person  so  at- 
testing shall  be  admitted  as  a  witness  to  prove  th^  execntion 
of  such  will,  or  to  prove  the  validity  or  invalidity  thereof,  not- 
withstanding such  devise,  legacy,  estate,  interest,  gift  or  appoittb- 
ment  mentioned  in  such  will."  The  Plaintiff's  claim  is  founded 
upon  that  provision.  [His  Honor,  after  stating  the  case,  con* 
tinned : — "]  Upon  this  very  simple  state  of  fiu^ts  the  PlaintifF 
has  contended  that  the  provirion  of  the  statute  to  which  I  have 
referred  applies  in  direct  terms,  and  that  by  the  effect  of  it  all 
such  interest  as  Qeorge  Anderson  would  have  taken  under  the 
will  is  forfeited,  and  the  testatrix  must  be  held  to  have  died  in- 
testate as  to  so  much  of  her  estate  as  George  Anderson  would 
have  taken  according  to  the  tenor  of  the  ^U,  if  his  wife  had 
not  been  one  of  the  attesting  witnesses. 

The  Defendant,  on  the  other  hand,  insists  that  the  will  and 
codicil  together  form  one,  and  but  one^  testamentary  instru- 
ment ;  and  that  the  object  and  effect  of  the  codicil  was  to  repeat 
and  confirm  the  bequests  ccmtained  in  the  will ;  that  its  opera- 
tion was  to  incorporate  the  will  with  the  codicil ;  and  that  the 
latter  instrument  having  been  duly  executed  by  the  testatriic, 
and  attested  by  unobjectionable  witnesses,  neither  the  letter 
nor  the  spirit  of  the  statute  is  infringed ;  that  all  the .  requisites 
of  the  law  are  complied  with ;  and  that  there  is  no  foundation 
for  the  Plaintiff's  suit  * 

Now,  in  order  to  decide  the  point  which  is  raised,  the  first 
question  to  be  solved  is,  what  is  the  will  of  the  testatrbc  ?  The 
statute  (sect  9)  enacts  that  no  will  shall  be  valid  unless  it  be  in 
writing,  signed  or  acknowledged  by  the  testator  in  the  preaenee 
of,  and  attested  by,  two  witnesses.  K  tibe  codicil  in  question 
can^  held  to  be  tiie  will  of  the  testator,  these  requisites  are 
complied  with.  In  the  course  of  the  argument  reference  was 
made  to  several  cases,  the  most  important  of  which,  as  weU  as 
the  most  recent,  appears  to  be  AUen  v.  Maddoek  (^),  in  wlaeh 
the  testatrix,  having  made  what  purported  to  be  a  will,  dated  in 
December,  1851,  but  attested  by  one  witness  cmly,  had  after- 
wards, in  September,  1856,  executed  a  testamentary  piqper, 

(>)  11  Moo.  P.  C,  427. 
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which  was  duly  attested^  and  which  commenced  with  the  words, 
^^  This  is  a  codidl  to  my  hist  will  and  testaments"  The  Court 
of  Probate,  being  satisfied  that*  the  instrument  of  1851  [386 
was  the  will  which  the  testatrix  referred  to  in  the  codicil,  de- 
creed probate  of  the  two  papers  as  together  constituting  the  will 
ei  the  testatrix ;  and  it  was  from  that  decision  that  the  appeal 
to  the  Privy  Ootmcil  was  brought  The  argument  in  that  case 
principally  turned  upon  the  question,  whether  the  codicil  had 
sufficiently  identified  the  paper  of  1861,  and  it  was  contended 
that  parol  evidence  of  that  fiict,  upon  which  the  Court  below 
had  proceeded,  was  inadmissible  for  the  purpose  of  proving 
such  identity.  No  such  point  exists  in  the  present  case,  be- 
cause the  two  papers;  will  and  codicil,  having  been  together 
admitted  to  probate,  the  identity  of  the  paper  of  1861  with  the 
will  mentioned  in  that  testatrix's  codicil  must  be  taken  to  be 
established.  The  Privy  Council  dedded  that  the  parol  evidence 
was  admissible,  and  that  it  proved  satis&ctorily  the  identity  of 
the  paper  rrferred  to  in  the  codicil.  But  the  greater  value  of 
this  most  valuable  judgment  is,  that  it  decides  in  very  express 
terms,  and  by  reference  to  numerous  authorities  as  well  before 
as  since  the  Statute  of  WUhy  that  the  due  execution  by  a  testa- 
tor  of  a  codidl  amounts  to  a  republication  of  a  former  will,  if 
the  CQdidl  refers  to  such  former  will,  and  that,  without  any  re- 
gard to  the  fact  whether  or  not  the  paper  so  referred  to  com- 
plied with  the  requirements  of 'the  law  as  to  execution  or 
attestation  of  such  paper ;  and,  referring  to  the  alterations  in- 
troduced by  the  existing  statute,  it  pronounces  that  thereby 
^^  the  ceremonies  necessary  to  authenticate  the  instrument  are 
altered ;  but  no  alteration  is  here  made  in  the  effect  to  be  given 
to  words  used  in  it  It  would  seem  that  a  paper  which  would 
*  have  been  incorporated  in  a  will  executed  according  to  the 
Stakiie  of  Ihtuda  must  now  be  incorporated  in  a  will  executed 
according  to  the  new  Act"  And  their  Lordships,  referring  to 
the  case  on  Lord  BertfonPs  testamentary  papers  Q,  point  out 
and  adopt  the  distinction  to  be  made  since  the  new  Act  with 
respect  to  the  unattested  papers  referred  to,  the  identity  of 
which  was  npt  clearly  proved  (')•  With  these  authorities  the 
law  is  too  clear  to  admit  of.  any  doubt  upon  the  single  question 
raised.    Sect  24  enacts  that  a  will  shall  be  construed  to  speak 

(>)  4  Moo.  P.  a,  889.  O  11  Moo.  P.  C,  458. 
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■         '^  '     'III  I  nil        I  I  — ^i^  I  I   11    ■ 

from  the  death  of  the  testator ;  and  sect  84  that  the  Act  is  not 
to  extend  to  wills  made  before  the  Ist  of  Jannaiy,  I8889  ^'  ^uad 
387]  ^**  every  will  re-executed  or  republished  or  revived  *by 
aay  codicil  shall,  for  the  purposes  of  this  Act,  be  deemed  to 
have  been  made  at  the  time  at  which  the  same  shall  be  so  re- 
executed,  republished,  or  revived."  .  It  was  much  pressed  in 
the  argument  on  the  part  of  the  Plaintiff  that  the  very  existence 
of  the  will  could  not  be  proved,  except  by  the  persons  who  had 
attested  it,  and,  therefore,  that  the  evil  which  the  statute  sought 
to  prevent  would  be  admitted  unless  the  legacy  in  question  were 
declared  to  be  forfeited.    I  do  not  know,  and  I  have  no  right 
to  inquire,  upon  what  evidence  the  Court  of  Probate  decided. 
But  I  am  clearly  of  opinion  that  there  is  no  reason  to  appre- 
hend that,  by  treating  the  codicil  duly  attested  as  a  repnbfica- 
tion  and  confirmation  of  the  will,  any    relaxation    of   the 
wholesome  provision  of  sec.  15  would  be  effected. 

That  in  the  execution  and  attestation  of  the  codicil  in  question 
all  the  requisites  of  the  statute  were  complied  with  is  clear. 
None  of  the  evils  which  the  statute  intended  to  prevent  can 
arise ;  and  it  would  be  as  much  beyond  the  provisions  and  the 
contemplation  of  the  statute,  as  it  would  be  opposed  to  good 
sense  and  reason,  to  hold  that  the  codicil,  duly  executed  and 
attested,  had  not  the  effect  of  republishing  the  will,  and  n^iddng 
it  a  new  and  original  disposition  by  the  testatrix  in  January, 
1869,  of  the  estate  which  she' had  dealt  with  by  the  will  of  De- 
cember, 1868.    To  hold  otherwise  would  be  to  hold  that  any 
error  in  a  will,  once  duly  executed,  could  not  be  corrected  but 
by  an  entirely  new  will,  for  which  proposition  there  is  no  au- 
thority.   It  cannot  be  said  that  the  testatrix  could  not  have 
made  a  new  will  if  she  had  been  so  minded.    Suppose  that,  by 
the  codicil,  she  had  said,  ^^I  am  aware  that  my  will  is  so  ern>- ' 
neously  attested  as  that  my  son's  legacy  will  be  forfeited,  and 
to  prevent  that  I  execute  tiiis  codidl,  and  do  thereby  confirm 
my  will/'   There  can  be  no  doubt  that  she  was  competent  to  do 
this  up  to  the  latest  moment  of  her  life.    I  am  of  opinion  that 
she  has  done  this  by  the  duly  executed  codicil ;  that  the  whole 
contents  of  the  previously  existing  will  were  incorporated  in  the 
codicil ;  and,  therefore,  that  Plainti^'s  bill  must  be  dismissed* 

Solicitors :  Mr.  G.  R.  Longdon ;  Mr.  J.  Letts. 
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^  Cabkieb,  269. 

Gbkebal  Ayeragb,  163. 

ADVANCEMENT. 

See  Will,  419. 

AGENT. 

1.  The  defendants,  M.  &  W.,  fruit  bro- 
hsm  in  London,  being  employed  by 
Uie  plaintiff,  merchants  in  London,  to 
sell  for  them,  gave  them  the  follow- 
ing contraot  note  addressed  to  the 
plaintiff : — •'  We  have  this  day  sold 
for  year  aooonnt  to  our  principal "  so 
many  tons  of  raisins.  (Signed)  "  M. 
&  W.,  brokers."  The  defendants' 
principal  having  accepted  part  of  the 
raisins,  and  not  having  accepted  the 
rest,  the  plaintiflfs  brought  an  action 
on  the  contract  against  the  defend 
ants,  and  they  sought  to  make  the 
defendants  personidlv  liable  by  giv- 
ing evidence  that,  in  the  London  fruit 
tr^e,  if  the  brokers  did  not  give  the 

93 


names  of  their  prindpals  in  the  eon* 
tract,  they  were  neld  personallyllable, 
although  they  contracted  as  biokerB 
for  a  principal;  and  evidence  was 
also  given  of  a  similar  custom  In  th« 
London  colonial  market : — 

Held,  that  the  evidence  of  the  cus- 
tom in  the  same  trade  was  admissible^ 
as  not  inconsistent  with  the  written 
contract,  on  the  authority  oiHumfreiif 
V.  Bale  (7  E.  &  B.,  266;  E.  B.  £  E., 
1004)  ;and  that  the  evidence  of  a  sim- 
ilar custom  in  the  colonial  market 
was  admissible,  being  evidence  In  a 
similar  trade  in  the  same  place,  and 
as  tending  to  corroborate  the  evidence 
as  to  the  existence  of  such  a  custom 
in  the  fruit  trade.    Fleet  v.  MvHon^ 

82 

2.  The  defendant,  a  merchant  in  Liver* 
pooV  employed  the  plaintifb,  tallow 
brokers  in  London,  to  buy  tallow  for 
him  in  the  London  market 

In  an  action  brought  by  the  plaint- 
tifih  against  the  defendant  to  recover 
the  loss  upon  the  rensale  of  the  tallow, 
which  the  defendant  had  refused  to 
accept,  it  was  proved  "  That  there  ex- 
ists an  established  custom  in  the  Lon- 
don tallow-trade,  for  brokers,  when 
they  receive  an  order  from  a  principal 
for  the  purchase  of  tallow  to  make 
a  contract  or  contracts  in  their  own 
names  without  disclosing  their  prin- 
cipals, and  also  to  make  such  oontraets 
either  for  the  specific  quantity  of  tal- 
low so  otderea,  or  to  include  such 
order  with  others  they  may  have  re- 
ceived in  a  contract  for  the  entire 
quantity,  or  in  any  quantities^  at  their 
convenience,  at  the  same  time  ex- 
changing bought  and  sold  notes  with 
the  sellmg  brokers,  and  pasringto 
their  prindpals  a  bought-note  for  the 
specific  quantity  ordered  by  them; 
and  that,  when  a  broker  so  purchases 
in  his  own  name,  he  is  personally 
bound  by  the  contract ;  and  that,  on 
the  usual  settling  days,  the  brokers 
balance  between  themselves  the  pur- 
chases and  sales  so  made,  and  make 
or  receive  deliveries  to  or  from  their 
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principals,  as  the  case  maybe,  or,  if 
their  pHndpalB  refuse  to  accept  or 
deliver,  then  to  sell  or  buy  a£;idnBt 
them,  as  the  case  may  be,  and  charge 
them  with  the  loss,  if  any,  or^  1/  d^i- 
Tery  is  not  required  on  either  si^e, 
then  an^  difference  which  may  arise 
from  a  nee  or  fall  in  the  market  is  paid 
by  the  one  to  the  other. " 

All  the  dealings  between  the  plaint- 
iff and  the  defendant  were  carried  out 
in  aooordance  willi  the  above  custom, 
whidb,  however,  does  not  exist  in 
Liverpool,  and  was  unknovm  to  the 
defendant : — 

SM,  by  Kelly,  G.B.,  Channell,  B., 
and  Blackburn,  J.,  that  the  employ- 
ment of  the  plainliffis  1^  the  def  end- 
.  ant  was  an  employment  to  buy  accord- 
ing to  the  usages  of  the  London 
tallow-market,  and  that  the  defendant 

•  was  bound  by  those  usages,  notwith- 
standing he  was  ignorant  of  their  ex- 
istence.. 

EM,  by  Mellor  and  Hannen,  JJ., 
and  Qeasby,  B.,  that  the  plaintifEs, 
having  been  employed  as  brokers  to 
make  the  contract  for  the  defendant, 

•  and  having  professed  to  act  as 
brokers,  and  cnarged  brokerage  for 
their  services  as  such,  were  not  en- 

.  titled,  AS  against  a  person  unoonnected 
wiUi  the  London  tallow-market  and 
ignorant  of  its  usages,  to  set  up  a 
custom  or  usage  that  they  should  fill 
a  difibrent  character,  and  become 
thaaiselves  principals  in  the  trans- 
iMitlon  instead  of  brokers.    MoUeU  v. 

-  SMnL9(ni.  885 

&  Tw«  directors  of  Company  A.  were 
also  directors  of  Cornpan^  B.,  and 
both  companies  employed  the  same 
solicitor.  Ocmpany  A.  owed  money 
to  their  contractor,  which,  however, 
was  not  pavable  bnmediately.  The 
eontsaetoi;  had  bought  shares  in  the 
company  and  was  pressed  by  the  Stock 
brokers  for  the  money.  Compoffiy 
A.  agreed  to  advance  him  £7000,  and 
borrowed  the  money  from  Oonyptmy 
J9.  on  tiie  security  of  a  mortgage. 
The  loan  was  negotiated  by  one  of  the 
persons  who  was  a  director  of  both 
companies,  and  the  solicitor  who  acted 
lor  both  companies  prepared  the 
mortgage.  Company  A.  had  power 
under  the  articles  to  borrow  moi^ey, 
but  were  not  authorized  to  buy  up 
their  own  shares.  Both  companies 
afterwards  were  wound  up ; — 

Hdd  (reversing  the  aecision  of 
JfbZins,  V.G.),  tliat  Company  B.  were 
not  affected  by  notice  of  any  illegality 


in  the  purpose  to  which  the  money 
borrowed  was  to  be  applied,  and  that 
they  were  consequently  entitled  to 
prove  against  the  estate  of  Compaai^ 
A.  un^er  the  winding-up.  In  re  Mjar- 
sstiies  SOension  Bamay,  488 

4.  A  jobber  or  dealer  in  shares  on  the 
Btock  Exchange  contracted  to  pur- 
chase the  Plaintiff's  shares  in  a  com- 
pany, and  ^ve  into  the  Plaintiff's 
brokers  a  ticket  with  the  name  of 
the  intended  transfereej  'which  had 
been  passed  on  to  him..  After  ihe 
execution  of  the  transfer  it  was  dis- 
covered that  the  transferer  was  an 
infant,  of  which  neither  party  was 
previously  aware ;  and  the  Plaintiff 
became  liable  for  calls.  In  a  suit  by 
the  Plaintiff  against  the  jobber,  seek- 
ing to  make  hua  liable  to  indemnify 
him  in  respect  of  the  shares : — 

EM,  that,  as  by  the  vsage  oi  tiie 
stock  Exchange  the  jobber  was,  in  the 
absence  of  fraud,  discharged  from 
liability  when  he  had  given  the  name 
of  the  transferee  and  paid  for  the 
shares,  and  as  he  had  given  aU  the 
further  information  reanired  hy  tbe 
vendor,  the  suit  against  mm  could  not 
be  sustained.    iSnnie  v.  Morrit.  651 

See  MoKTOAfiX,  437. 


AGREEMENT. 

1.  The  defendants'  correspondents  at 
Valparaiso  bought  on  their  account 
of  S.  &  Co.  600  tons  of  nitrate  of  soda^ 
and  on  the  16th  of  July,  1868,  they 
chartered  the  bark  Preeureor  to  bring 
it  to  England,  and  they,  on  the  same 
day   wrote    to    the  defendants   of 
thisi.    On  the  receipt  of  the  advice, 
the  defendants,  on  the  8th  of  Sen- 
tember,  made  a  contract,  throogn 
brokers,  with  the  plaintiff: "  We  have 
this  day  sold  to  you  about  600  tona, 
more  or  less,  being  the  entire  parcel 
of  nitrate  of  soda  expected  to  arrive 
at  port  of  call  per  Jrrecureor,  atl2«. 
9d.,  per  cwt. . .  .Should  any  dream- 
stance  or  accident  prevent  the  ahip- 
ment  of  the  nitrate,  or  should  the 
vessel  be  lost,  this  contract  to  be  • 
void."    In  the  mean  time,  on  the  1  w 
of  August,  an  earthquake  had  de- 
stroyed the  greater  part  of  the  nitrate 
of  soda  while  lying  at  the  port  ot 
lading ;  and .  it  having  been  deter- 
minea  by  arbitration, pursuant  to  the 
contract,  that  S.&Co.  were  not  boajw 


to  supply  other  soda,  eta  the  2d  of  8ep- 
'tember  the  ValparaiBO  house  had  out- 
c^^ed  the  ehftiTOr  of  liie  Pre(fuT8(ft, 
Aften^ardfi,  on  learning  from  the  de- 
fendants that  they  had  sold  the  nitrate 
of  soda  to  arrive,  Inil  not  on  What 
terms,  they  purchased  other  600  tons 
of  nitrate  oi  soda  at  above  the  de- 
fendants' limit,  and  obtained  a  tnins- 
f  er  of  a  charter  of  the  same  bark  Pre- 
cursor, and  shipped  the  nitrate  about 
tlie  23d  of  December  to  the  defend- 
ants, to  enable  them  to  execute  their 
contract,  if  obliged  to  do  so,  or  to  sell 
at  a  profit,  i^free.  The  Precursor 
arrived  in  England  on  the  8th  of  Mky, 
1869,  and  the  plaintiff  demanded  the 
cargo  under  the  contract  of  the  8th  of 
September : — 

Seld,  affirming  the  jud^ent  of  the 
Court  of  Queen's  Bencm,  that  the 
plaintiff  was  not  entitled  to  the  cargo. 
Smith  V.  Myers.  ^ 

2.  The  defendant  covenanted  with  the 
plaintiff  not  to  carry  on  the  business 
of  apublioan  within  half  a  mile  of  ti^e 
plsuntiff's  premises.  He  afterwards 
caxried  on  that  business  *within  half 
a  mile,  if  the  distance  were  measured 
in  a  straight  line,  "  as  the  crow  flies," 
but  not  within  half  a  mile,  if  the  dis- 
tance were 'measured  by  the  nearest 
mode  of  practicable  access : — 

JSeld  (by  Martin  and  Channell,  BB., 

'    CIea8by,B.,dissen1ing),  that  there  had 

*   b^n  a  breach  of  the  covenant.   iHbu- 

flet  v.  Cole.  177  note  191 


8.  In  an  action  on  a  bond,  conditioned 
that  the  defendant  should  not "  travel 
for  any  porter,  ale,  or  spirit  merchant, 

:  ae  M^ent,  collector,  or  otherwise  .*" — 
mid  (by  Bromwell  and  Pigott, 
BB.;  Martin,  B.,  doubting),  that  the 
condition  of  the  bond  was  not  broken 
by  the  defendant's  entering  into  the 
service,  as  traveller,  of  a  brewer. 
Josadyn  v.  Panrson,  878 

4.  A  bitl  ^ted  that,bv  an  indenture 
made  between  A.,  of  the  first  part, 
B.,  of  the  second  part,  and  the  seve- 
ral other  persons  whose  names  and 
seals  were,  or  w«te  Intended  to  be, 
thereunto  subscribed  as  creditors  of 
A,,  of  the  third  piort,  A.  assigned  all 
his  personal  estate  to  B.,  upon  trusts 
for  the  creditors  of  A. : — 

EM,  on  demurrer  (affirming  the 
decision  of  the  Master  of  the  Rolls), 
that  this  was  not  an  averment  of  the 
execution  of  the  deed  by  any  of  the 
creditors  : 


INDEX.  739 

5.  Held,  that  the  deed  nevertheless 
woidd  operate  w  an  tnignment  of  the 
pmdtad  etete,  so  as  to  ^enable  B.  to 
mainttiin  a  tmdt  ligainfrt  a  trustee  to 
whom  certain  personal  estate  had 
been  assigned  in  trust  for  A, ;  and 
that  the  creditors  need  not  be  parties 
to  the  suit,    megg  v.  Rees,  482 

6.  An  architect  entered  into  an  under* 
taking  with  his  employer  tiiat  a  house 
should  be  erected  for  a  sum  not  ex- 
ceeding £15,060,  including  Ikrdxitect's 
commission  and  all  expenses,  and 
engaged  the  services  of  a  builder 
who,  without  being  informed  of  the 
undertaking,  gave  an  estitnate  based 
on  quantities  given  him  by  the  archi- 
tect, and  enterad  into  a  contract  with 
the  employer  for  the  completion  of 
the  work  from  the  architect's  plans, 
and  under  his  superintendence,  for 
£18,690,  with  power  for  the  architect 
to  order  extra  works,  and  with  a 
clause  providing  that  all  questions 
between  the  parties  under  the  con- 
tract should  be  settled  by  the  award 
of  the  architect — on  a  suit  by  the 
builder  claiming  to  be  entitled  to  be 
I>aid  by  the  employer  for  ail  quanti- 
ties executed  by  him  beyond  those 
included  in  his  estimate,  and  for  extra 
works: — 

Hdd,  that  the  account  was  too  <^m- 
plicated  to  be  taken  at  law,  and  ought 
to  be  taken  in  this  Court : — 


7.  Hdd,  fbso,  that  on  the  evideneto  the 
ardiitect  was  the  agent  of  thb  em- 
ployer ;  that  his  undertaking  having 
been  coneealed  from  the  btifliS^r,'  the 
arbitration  clause  in  the  contract 
could  not  be  enforced ;  and  that  the 
Plaintiff  was  entitled  to  an  account 
for  what  was  due  to  him  for  any 
works  executed  by  him  under  the 
architect's  diredfon  not  induded  in 
the  contract,  and  for  aiur  works  so 
executed  under  the  cohtnCct  the  price 
for  which  was  not  therein  included, 
and  for  any  variations  made  under  tiie 
architect's  directionof  works  included 
in  the  contract.    Kifm^tmt/y  v.  IHek. 

611  note  582 

8.  An  agreement  (saii<^oned'b^  Act  of 
Parliament)  was  entered  into  between 
two  water  companies,  by  which  it 
was  agreed  that  company  A.  should 
take  over  the  works,  provide  for  a 
mortgage  debt,  and  pay  interest  upon 
the  shares. of  company  B.  ThlB 
agreement  was  sanctioned  by  Act  of 
Parliament,  and  the  transaction  was 


740 


IND£X. 


carried  intoefiect  by  an  indenture  of 
Jbjuuoj,  1867j  which  provided  that 
if  oompanj  A.  (or  their  intended  as- 
signeee,  the  Gbrporation  or  Xiocal 
Board  of  Health),  being  desiroos  of 
becoming  the  absolute  and  nnre- 
stricted  owners  of  the  works  of  com- 
pany S.,  subject  only  to  the  mprtgage 
debt,  should,  "  on  or  before  any  25th 
of  December,  after  having  given  to 
company  B.  six  months  previous 
notice  of  their  desire  to  avail  them- 
selves of  the  option  tiiereby  given, 
pay  unto  company  B"  £46>w,  the 
amount  of  their  share  capital,  the 
party  so  paying  should  become  abso- 
lutely entitled  to  the  works. 

In  June,  1870,  the  corporation  who 
had  acquired  the  interest  of  company 
A,,  gave  notice  to  company  B.  of 
their  intention  to  pay  the  £46,246,  on 
the  25th  of  December  following,  but 
they  were  unable,  from  want  of 
funds,  to  carry  out  the  purchase.  In 
June,  1871,  they  again  gave  notice 
that  they  would  pay  the  money  on 
the  25th  of  December,  1871  :— 

MUdf  that  the  corporation,  by  giv- 
ing the  first  notice  and  failing  to  act 
upon  it,  had  not  lost  the  right  given 
to  them  by  the  deed  of  January,  1857, 
of  purchasing,  after  six  months'  no- 
tice, on  or  iMBfore  any  25th  day  of 
December.  Ward  v.  WdUMrhaanpton 
Watenoorka  Co,  658 

iSmAbbitbation,  87. 

Bbbaoh  of  Pbomibb,  218^225,  iwte 
Frauds,  Statuts  op,  68,  78,  185, 

note,  640. 
Nbgliqbnob,  202, 204,  noU, 


ALIMONY. 
See  DiYOBGB,  260. 


AMBIGUITY. 
Bee  Will,  249, 257  note  «W. 


ANDfALS. 
See  Carrier,  126. 


ABBITRATION. 


1.  The  defendant,  as  broke|%  made  a 
contract  for  the  plaintiff  99  fol- 
lows :— "  Oct.  26, 1869.  Sold  by  order 
and  for  account  of  Mr.  D.  Pappa,  to 
my  principals,  Messrs.  S.  H.  &  Son, 
to  arrive,  500  tons  Black  Smyrna 
raisins — 1869  growth — fair  average 
quality  in  opinion  of  selling  broker — 
to  be  delivered  here  in  London — at 
22«.  per  cwt.  D.  pd.  Shipment,  Nov. 
ember  or  December,  1869,"  Ac : — 

Held,  that  the  defendant  waa  in  the 
nature  of  an  arbiitrator  to  determine 
between  the  parties  any  difference 
which  might  arise  as  to  the  q  oality  of 
the  raisins  tendered  in  f  ulmment  of 
the  contract ;  and,  conseguently,  that 
he  was  not  liable  to  an  action  for  not 
having  exercised  reasonable  care  and 
skill  in  coming  to  a  decision, — ^it  being 
conceded  that  he  had  acted  bona  iSde 
and  to  the  best  of  his  judgment. 

Qiuere,  whether  the  contract  was  sa- 
tisned  by  the  tender  of  raisins  ot 
. "  fair  average  quality  "  generally,  or 
whether  it  required  that  tbey  should 
be  of  faif  average  quality  of  the 
growth  of  1869  ?    Pwppa^.Raae.  87 

2.  How  far  an  agreement  that  a  third 
person  shall  determine  the  qu^ty  of 
goods  is  binding  see,    87  WMinoU  97 

3.  How  far  clause  in  contract  for  is 
binding.  582iMte. 


ARCHITECT 

How  far  clause  for  decision  by  is 
binding.  582  iMte 


ARRIVE. 
Sale  of  goods  to  arrive,  ^,  46  note. 


ARSON. 
See  CRUtmAL  Law,  280. 


ASSIGNMENT. 
See  Agreement,  432. 


ASSIGNHBNT  OF  LEASE. 
See  CavBNAKT,  47. 

liAimLOBD  AND  TKNABT,  105. 

Lbasb,207. 
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EMt  that  he  was  not  a  trader  with- 
in  the  meaning  of  the  Bankfrwptoy 
Aei,  1809.    Inke BaOey.  W 


.ATTOBNEY. 

See  MOBTQA0E,  487. 

Nbgugbncb,  871,  876. 


B. 


BANKRUPTCY. 

1.  A  debtor  executed  as  security  for 
an  antecedent  debt  of  £1500,  an  assign- 
ment which  included  all  his  property 
of  any  appreciable  value,  except  a 
pension  of  10«.  6d.  a  day  to  which  he 
was  entitled  as  a  retired  servant  of 
the  E(ut  India  Company  ;— 

Meld  (affirming  the  order  of  Bacon, 
C.  J.),  that  as  this  pension  would  not 
pass  to  a  trustee  in  bankruptcy,  and 
could  not  be  taken  in*  execution  by  a 
creditor,  it  constituted  no  substantial 
exception  from  the  assignment, 
which,  being  an  assignment  of .  sub- 
stantially the  whole  of  the  debtor's 
property,  was  an  act  of  bankruptcv. 
jBis  parte  Hawker.  503 

2.  An  execution  creditor  who  has  seized 
the  goods  of  his  debtor  before  the 
latter  has  committed  an  act  of  bank- 
ruptcy is  entitled  to  the  proceeds  of 
them  as  against  the  trustee.  There- 
fore where  goods  of  a  non-tradinf 
debtor  were  seized  on  the  18th  oi 
FebruaiT,  and  the  debtor  filed  a  peti- 
tion for  liquidation  on  the  2ISid  of  Feb- 
ruary:— 

^ild,  that  the  execution  creditor 
was  entitled  to  the  proceeds  of  [the 
execution. 

The  Bankruptcy  Aet,  1869,  has  no 
retrospective  operation,  and  where  it 
speaJiCB  of  traders,  it  means  such  per- 
sons only  as  were  traders  at  the  time 
when  it  first  came  into  operation. 

8.  Therefore  where  a  person  has  ceased 
to  trade  m  1868,  but  in  1871  owed 
various  debts  contracted  during  the 
period  he  was  in  trade : — 


BETWEEN. 
Bee  Will,  616. 


BONA  FIDR 
Bee  Agent,  480. 

EXBCUTOBS  ASD  ADiaNISTRATOBS,  468. 
MOBTQAGE,  487. 


BBEACH. 
Bee  Agbeebcent,  878. 


BBEACH  OF  PROMISE  OF 
MARRIAGE. 

1.  The  defendant  promised  to  marry  the 
plaintifiT  so  soon  as  his  (defendant's) 
father  should  die.  During  the  father's 
lifetime  the  defendant  refused  ab- 
solutely to  nuurry  the  plaintiff.  The 
plaintiff  sued  for  breach  of  the  pro- 
mise, the  defendant's  father  being 
still  alive. 

Hetd,  reversing  the  judgment  of  the 
Court  below,  that  the  principle  of 
^aM«^  V.  2>«  to  Tbur  (2  £.  &  B.,  678 ; 
22  L.  J.  (Q.B.),  455)  was  applicable  to 
the  case  of  such  a  promise  to  many, 
and  that  a  breach  of  contract  had  been 
committed  on  which  the  plaintiff 
could  sue.    Frost  v.  Knight. 

218,andnoe0  225 


BROKER. 
See  Agent,  32, 385, 651. 


BUILDING. 
What  is,  see,  280. 


m 


INDBX. 


^TTUDI^NG  CONTRACT. 


^1^  far  decUdpn^  ky.  Arjd^teei  lading, 


BURGLABY. 
See  Cbimikal  Law,  280. 


C* 


CARRIERS. 

1.  A  valuable  grejlLOund  was  delivered 
by  its  owner  to  the  servants  of  a  rail- 
way oon^papy,  who  were,  not  .common 
carriers  of  dogs,  to  be  carried,  and  the 
fare  demanded  was  pfdd.  At  the 
time  of  delivery  the  greyhound  had 
on  a  leathern  collar  with  a  strap  at- 
tached to  it.  In  the  course  of  the 
joumev,  it  being  necessary  to  re^^ 
move  the  greyhound  from  one  train 
to  another  which  had  not  then  come 
up,  it  was  fastened  by  means  of  a 
strap  and  collar  to  an  iron  spout  on 
the  open  platf ofm  of  one  of  the  com- 
pany's stations,  and,  while  so  fastened 
it  slipped  its  head  from  the  collar  and 
ran  upon  the  line  and  was  killed : — 
Held,  that  the  fastening  the  grey- 
hound by  the  means  fumishea  by 
the  owner  himself,  which  at  the 
time  appeared  to  be  sufficient,  was 
no  eviaence  of  negligence  on  the 
rart  of  the  company.  BichcvrdAon  v. 
yarfh  EouAem  Bauway.  Id6 

SL  There  is  a  duty  on  the  master  of  a 
.  ship^  as  representing  the  shipowner, 
to  ti^e  reasonable  care  of  the  goods 
intrusted  to  him,  not  merely  in  doing 
what  is  necessary  to  preserve  them 
on  board  the  ship  during  the  ordinary 
incidents  of  the  voyage,  but  also  in 
taking  active  measures,  where  rea- 
sonably, practicable  under  all  the  cir- 
cumstfOicee,  to  check  and  arrest  the 
loss  or  deterioration  resulting  from 
accidents,  for  the  necessary  and  Im- 
mediate consequences  of  which  the 
shipowner  is  not  liable  by  reason  of 
exceptions  in  the  bill  of  lading.  And 
for  neglect  of  this  duty  by  the  master 


the  shipowner  is  reaponfiiblo  to  Uie 
shipper. 

The  plaintiffii  shipped  beans   on 
board  tEe  defeoidants'  s]4p>  uu^best  a 
bill  of  lading,  from  Alexandria  to 
Glasgow,  with  leave  to  call  at  mter- 
mediate  ports,  deliverable  to  plaSnt- 
tiff 's order  onpayment of  freif lit  by 
consignees.  The  ship  called  at  Xd^iref- 
pool,  and  in  going  out  met'  with,  a  col- 
lision (a  peril  excepted  ia  the  bill  of 
Iading)i  and  waa  obliged  to  pot  back 
for  rep'airs,' which  detained  her  a  few 
days.    The  beans  were  wetted  by  sea 
water  in  consequence  of  the  coUiaioxi  ; 
and  the  plaintiff,  being  at  Liverpool, 
offered  to  receive  them  there,  paying 
freight  pro  rat& ;  but  the  defendants' 
agent  refused  to  deliver  them  without 
b«ing  paid  full  fright ;  and  the  beans 
were  carried  on  to  Glasgow ;  and  on 
their  arrival  there  they  were  much 
deteriorated  in  value,  beyond  ^whst 
they  would  have  been  by  the  mere  ^ 
wetting  from  the  collision,  if  they 
had  been  dried  instead  of  beings  car- 
ried on  as  they  were.^  The  beosff 
might  have  been  removed  at  Liver- 
pool from  the  diip  to  warehonaes  and 
spread  out  and  ^ed,  and  there  was 
warehouse  accomodation  within  half 
a  mile  of  the  dock  in  which  the  ship 
was ;  and  by  this  means  the  decom- 
position would  have  been  materially 
arrested  or  mitigated.    The  cost  of 
unshipping,  drying,  and  re-shipping, 
would  have  been  particular  average, 
payable  bv  the  shippers.   The  plaint- 
ifi%'  brought  an  action  against  the  de- 
fendants, claiming  the  amount  of  the 
extra  depreciation.    On  a  case  dis- 
closing the  above  facts,  the  court 
havinff  power  to  draw  inferences : — 

HM  (affirming  the  judgment  of  the 
Court  of  Queen's  Ben<£),  that  the 
facts  showed  that  the  beans  might 
have  been  taken  out  and  dried  (which 
was  clearly  a  proi>er  thing  to  do  on 
behalf  of  the  owners),  and  then  re- 
shipped,  without  unreasonably  delay- 
ing me  whole  adventure ;  that  it  was, 
therefore,  the  master's  duty  to  have 
done  so,  and  consequently  tibie defend- 
ants were  liable.    Nciara  v.  Hender- 

SemUe,  that  the  measure  of  dama- 
ges was  the  amount  of  extra  deprecia- 
tion in  value  in  consequence  of  the 
neglect  to  dry  the  beans,  after  allow- 
ing the  estimated  expense  of  unship- 
ping, drying,  and  reshipping.  Nokira 
V.  Sender^on.  269 

• 

See  Stoppage  in  Transitu,  148. 


HfDES. 
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CABB6    OVBRBULBD,  RBVMtSED 
AND  CONSIDEBEB. 

* 
Blanehard^s  Trust  d  D.  F.  and  J.,  131, 

explftined.  606 

due  ▼.  IMm^,  8  Keen  764, 5  My  &  Gr., 

946,  foUowed.  555 

jyAlnudM  V.  Modey,  1  Drewiy  61^, 

oonsidexed.  621 

JMmnage  ▼.  WkUe,  IJac  &  Walk.  588, 

followed.  621 

JBarl  of  8t.  Qtmrnim  v.  Orystal  Palace 

Bamoff,  h,  R.  11  Eq.  668,  not  fol- 

lowed.  670 

ISariom  v.  8aund&r$,  Amb.  240,  distin- 

gniflhed.  688 

JPbrhaU  ▼.  FarhaU,  L.  R.,  7  Eq.,  284 

reversed.  468 

Fletcher  ▼.  Byland;  8  H.  L.,  880,  dis- 

tingoiahed.  14 

Froet  V.  Knla^,  lu  R*  6  Excheq,  822, 

reversed.  218 

Qa^wrd  ▼.  Lord  Lauderdale,  2  Russ  & 

M7I.  451,  discussed.  484 

Graham,  BBparte,  5  D.  M.  ft  G.,  866, 

considered.  479 

Moeheeterv.  De  Za  Tour,  2  Ell  &  B.  678, 

followed.  218 

ffumfrey  ▼.  Dale,  7  E.  &  B.,  266,  E.  6. 

&  £,  1004,  discussed.  82 

Kihert^i  Trua  L.  R,  12  Eq.  188,  re- 
versed. .  490 
Owen  V.  Haman,  8  Mac  &  G.,  878,  con- 
sidered.                                       479 
Baeifard  V.  TF»0i«,  L.  R.,  12  Eq.,  105, 

reversed.    .  415 

JShiort  V.  Orawley,  2  Stark,  828,  distln- 

-  gnished.  127 


CHARGE. 

See  LBeACT,  611. 
Will,  655. 


COLLATERAL. 
See  Frauds  Statutb  of,  68, 78,  note 


CONDONATION. 
See  DIV0BC3B,  241, 249,  nete. 


CONTRACT. 

See  AOBBBHENT. 


OONTRBBirriON. 
See  GSRBRAL  Atiesaos,  162. 


CORPORATION. 

1.  A  company  was  established  for  the 
working  of  two  mines,  with  a  nominal 
capital  of  800,00M..  divided  into 
12,000  shares  of  26^.  each.  Difaculties 
arising  as  to  the  title  to  one  %>f  ^e 
mines,  and  the  def  oxidants,  who  had 
negotiated  the  purchases  for  the  com- 
pany, and  were  to  receive  10,00(M. 
from  the  vendor  of  each  mine,  and 
had  received  the  10,000^.  upon  tiie 
completion  of  the  purchase  of  the 
other  mine,  having  bought  400  shares 

,  in  the  market  and  not  l^ing  prepared 
to  take  them  up,  applied  to  the  com- 
pany for  assistance,  and  the  latter  ad- 
vanced them  66002.  upon  the  defend? 
ants  undertaking  to  return  it  in  the 
event  of  the  purchase  of  the  second 
mine  not  beinp  completed  within 
three  months.  The  shares  were  taken 
up,  but  the  contract  for  the  purchase 
of  the  mine  ultimately  went  off.  The 
directors  then  called  upon  the  defend- 
ants to  return  the  65002.,  and,  after 
much  negotiation,  it  was  arranged 
that  the  defendants  should  transfer 
to  the  company  the  400  shares  (102.. 
paid  up),  in  satisfEtStion  and  discharge' 

*of  the  claim  of  the  company  against 
them.  This  transaction  took  place 
in  August,  1866 ;  and  in  March,  1867, 
at  a  meeting  of  the  shareholders  it 

*  was  agreed  mat  the  company  should 
go  into  liquidation,  and  its  business 
be  transferred  to  a  new  company  with 
a  diminished  capital  and  102.  shares, 
the  directors  of  the  new  company 
being  the  directors  of  the  old  one,  and 
the  snareholders  ia  the  old  company 
being  holders  of  share  for  share  in 
the  new  one.  A  report  of  the  direct- 
tors  was  read,  showing  the  reasons  for 
the  liquidation  and  transfer,  and  that 
the  diminution  of  the  capital  was' 
owing  partly  to  the  abandonment  of 
the  purchase  of  the  second  mine  and 
partly  to  "  ^ares  forfeited  for  non- 
payment of  calls."  At  this  meeting, 
an  account  was  handed  to  each  share-  * 
holder  present,  in  which  the  sum  of 
40002.  was  set  down  as  the  price  of 
**  shares  cancelled  ;"  and  the  account 
of  the  defendants  in  the  company's 
ledger  was  credited  with  40002.,  as 
per  shares  forfeited  account.'' 


744  INDEX. 

B7  the  artiielBB  of  MBOolatioii  of  the 
compaay  the  diiectois  weie  prohibi- 
ted from  poiehHsiiig  their  own  ghares; 
but  they  had  power  to  compromifle 
•  debt8  dne  to  them,  and  to  forfeit 
ahares  for  non-payment  of  calla : — 

JSield,  that,  aaeaminK  that  the  00m- 
piomise  with  the  defendants  by  the 
acoeptanoe  and  cancellation  of  the 
400  ahares  was  ultrd  vires  of  the 
directors,  the  subseqaent  conduct  of 
the  shareholders  in  assenting  to  the 
transfer  of  the  old  to  the  new  com- 
pany, with  knowledge  or  the  oppor- 
tunity and  means  of  Knowing,  if  vkim 
thought  proper  to  inquire,  that  such 
trajosf er  was  in  part  founded  upon 
such,  cancellation^  was  a  iatifi<»tion 
and  acquiescence  m  what  the  direct- 
ors had  done,  and  sustained  a  plea  of 
acc(»d  and  satisfaction  to  an  action 
brought  in  1870  afidnst  the  defend- 
antsln  the  name  of  the  old  company 
for  the  recovery  of  the  HSOOl,  advance. 

8.  To  show  assent  and  acquiescence  in 
such  a  case,  it  is  not  necessary  (or 
possible)  to  prove  the  acquiescence  of 
each  individual  shareholder.  It  is 
enough  to  show  circumstances  which 
are  reasonably  calculated  to  satisfy 
the  Court  or  a  jury  that  the  thing  to 
be  ratified  came  to  the  knowledge  of 
aU  who  chose  to  iaquire,  all  having 
full  opportunity  and  means  of  inquiry. 


8.  By  one  of  the  articles  of  association 
of  a  joint-stock  company,  it  was  pro- 
vided that  the  com^iany  shall  not, 
under  any  circumstances,  purchase  its 
own  shares."  The  directors,  having 
advanced  money  to  the  promoters  of 
the  companv,  to  enable  them  to  take 
up  shares  wnich  they  (the  promoters) 
had  bought,  but  for  which  they  were 
unable  to  x>ay,  agreed,  by  resolution, 
to  abandon  their  claim  to  have  the 
money  returned,  in  consideration  of 
400  shares  (upon  which  10^.  per  share 
had  been  pifLld  up^  being  given  up  to 
them  to  be  cancelled : — 

4.  i8em^,that  this  was  a  "purchase  of 
shares  "  within  the  prohibition  above 
mentioned.  Phasphate  of  Lime  Oo, 
Y.Oreeru  98 

6«  A  foreign  oorpoiation,  carrying  on 
business  in  England,  although  not  in- 
corporated according  to  English  law, 
may  be  sued  as  defendants  in  an 
English  court,  in  respect  of  a  cause  of 
actu>n  which  arose  within  the  juris- 
diction. 


6.  SoMd^  on  motion  to  Betastdeaeorvioe 
of  writ    Ifmpb^  v.  Von  Oppm^    8S3 

• 

7«  Service  of  a  writ  of  summons  on  tlie 
head  officer  of  an  EngHsh  branch,  of 
a  foreign  corpoiation  carrying  on 
business  in  England  is  good  serrioe, 
and  it  is  not  necessary  to  serve  the  pro- 
cess on  the  officer  at  head  office 
abroad.    NenAy  v.  Vm  Oppen.      8SS 

Bee  Agent,  490. 
D1BBCEQB8,  567* 


COURSE. 
How  run,  177, 191,  noU. 


COUNSELLOR. 
See  Nbgligbncb,  871, 876L 


COVENANT. 

1.  By  deed  of  July,  1858,  after  reciting 
a  lease  of  the  10th  of  March,  1847, 
from  E.  F.,  to  defendant,  for  the 
lives  of  A.,  B.,  and  C,  and  Uie  sur- 
vivors or  survivor  of  them,  defend- 
ant conveyed  the  premises  to  plaint- 
ifis,  to  hold  for  the  lives  of  A.,  B^ 
and  C,  and  the  survivors  or  surviTor 
of  them,  defendant  conveyed  the 
premises  to  plaintifb  to  hold  for 
the  lives  of  A.,  B.,  and  C,  and 
the  Burvivoiy  or  survivor  of  them, 
and  covenanted  that  the  said  lease 
of  the  10th  of  March,  1847,  is  a  good, 
valid,  and  subsisting  lease  in  the  law, 
for  the  lives  of  the  said  A.,  B.,  and 
C,  and  the  survivors  or  survivor  of 
them,  and  is  not  forfeited,  surren- 
dered, or  become  void  or  voidable." 
B.  having  died  before  July,  1853, 
plaintifb  sued  defendant  for  a  breadi 
of  the  covenant : — 

Heldt  affirming  the  judgment  of  the 
Court  of  Queen's  Bench,  that  the 
mention  of  the  three  lives  was  mere 
matter  of  description,  and  that  the 
covenant  only  amounted  to  a  cove 
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DftQt  itaX  the  leaae  waa  BtUl  Bubcdst- 
ing,  and  not  to  an  implied  covenant 
tliat  the  three  lives  were  still  in  ex- 
Sstenoe.    Oaatei  v.  CMUns.  47 


CBEDITOB  OP  ESTATE. 

See  EzBcuTOBS  Ain>  Abbonistratdbs, 

468 


CRIMINAL  LAW. 

1.  The  prosecutrix  in  an  indictment 
for  an  indecent  assault,  which  on  the 
facts  alleged  amounted,  in  substance, 
to  an  attempt  at  rape,  was  asked  in 
•cross-examination  whether  she  had 
not  previously  had  connection  with  a 
man  other  than  the  prisoner,  and  de- 
nied it : — 

Held,  that  she  could  not  be  contra- 
dicted.   Beg.  V.  Holmes,  226,  note,290 

2.  A  building,  in  24  &  25  Vict.  97,  s.  6, 
is  not  necessarily  a  finished  structure. 

3.  An  unfinished  house,  of  which  the 
walls  were  built  and  finished,  the 
roof  on  and  finished,  a  considerable 
part  of  the  flooring,  laid,  and  the  in- 
ternal walls  and  ceilings  prepared 
readv  for  plastering,  hSd,  to  be  a 
building  within  the  meaning  of  the 
section.    Begina  v.  Manning,       280 

4.  The  prisoner,  being  pressed  for  pay- 
ment of  a  debt,  obt^ed  further  time 
to  pay,  by  giving,  as  securitv,  an  I.  O. 
U.,  purpoi^ng  to  be  signed  by  him- 
self and  another,  the  signature  of  the 
latter  being  forged  by  toe  prisoner : — 

Held,  that  the  instrument  was  an 
"undertaking  for  the  pajrment  of 
money  "  within  the  meaning  of  24  & 
25  Vict.  c.  98,  s.  23.  Begina  v.  Cham- 
bers. 238 

5.  Two  prisoners  were  indicted,  under 
24  &  25  Vict.  c.  97,  s.  8,  for  feloniously 
setting  fire  to  a  shop  "  of  and  belong- 
ingto  "  one  of  the  prisoners : — 

Held,  that  the  averment  of  pro- 
perty in  the  prisoner  was  an  immate- 
rial averment,  which  need  not  be 
proved ;  and  that  an  intent  to  injure 
another  person  as  owner  might  be 
})roved  in  support  of  the  indictment. 
Begina  v.  NetJobouU.  391 

6.  The  prisoner's  goodd  having  been 
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seized  under  wamnts  of  execntlon  of 
a  county  court,  and  bein^  in  the  pos- 
session of  the  bailiff,  the  prisoner, 
with  intent  to  deprive  the  bailiff,  as 
he  supposed,  of  his  authoritv,  and  so 
defeat  the  execution,  forcibly  took 
the  warrants  from  him : — 

Held,  that  the  prisoner  was  not 
guilty  of  larceny ;  but  that  he  was 
guiltv  of  taking  the  warrants  for  a 
f  rauaulent  purpose  within  the  mean- 
ing of  24  &  25  Vict.  «.  96,  s.  80.  Be- 
gina V.  BaOey,  894 

7.  Where  two  prisoners  are  indicted 
and  tried  together,  one  is  not  a  com- 
petent witness  for  the  other.  Be- 
gina V.  Payne.  896 

8.  The  prosecutor  and  prisoner  were 
out  at  night  in  separate  punts,  on  a 
creek,  in  pursuit  of  wild  fowl.  The 
prisoner,  who  was  jealous  of  any  one 
going  there  to  shoot,  and  had  tnrea- 
tened  to  fire  at  birds  notwithstanding 
other  persons  might  be  between  him 
and  them,  discharged  his  gun  from  a 
distance  of  twentv-fi  ve  yara»  towards 
the  punt  in  which  the  prosecutor  lay 
paddling.  At  that  moment  the  pro- 
secutor's punt  slewed  round,  and  the 
prosecutor  was  struck  by  some  of  the 
shot  and  seriously  wounded,  where- 
upon the  prisoner  rendered  him  help, 
assuring  him  that  the  injury  was  an 
accidental  result  of  the  slewing  round 
of  the  punt.  The  nifht  was  light 
and  the  boat  visible  fifty  yards  off. 
No  birds  were  in  view.  The  two 
men  had  always  been  on  gfood  terms, 
and  the  gun  was  fired  apparently 
with  the  intention  of  frightening  the 
prosecutor  away  rather  than  that  of 
hurting  him.  The  prisoner  was  in- 
dicted for  the  felony  of  wounding 
with  intent  to  do  grievous  bodily 
harm ;  but  the  jury,  under  14  &  15 
Vict.  c.  19,  s.  5,  found  him  guil^  of 
the  misdeamenour  of  uiuawiuUy 
wounding : — 

Held,  uiat  "unlawful  wounding" 
within  the  meaning  of  that  section 
must  be  "  malicious ;"  and  that  tibiere 
was  proof  of  malice,  which  justified 
the  conviction  of  wthe  prisoner.  Beg- 
ina  V.  Ward.  403,  and  note,  4^ 


CUSTOM. 

Wlien  evidence  of , admissible  and  when 
not.  41,  note 

See  Agent,  32,  335,  651, 
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£m>EX. 
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damages; 


iSM  Cabjeuxb, 
Shkuff,  09. 


DEATH,  PRESUMPTION  OF. 
See  Lbgact,  465, 467  note, 

DEFAMATION. 
SeeloBEL,!. 

DE  SON  TOBT. 

See  ExBcnroBS  and  ADMnnsTRATOBfi, 

192. 


DEVISE. 

When  creates  chaige  upon  real  estate, 
gives  a  fee.  211 

See  Will, 


DmECTORS. 

1.  Directors  of  a  company  issuing  a 
proBpectns  are  bonnd  to  disclose  every 
material  fact ;  and  if  they  do  not  they 
will  be  held  liable  to  indemnify  any 
person  who  takes  shares  from  the 
company  on  the  faith  of  the  pros- 
pectus against  any  loss  whichmay  be 
occasioned  to  him  by  reason  of  such 
concealment,  even  although  they  may 
have  believed  that  the  concealment 
wiU  be  beneficial  to  the  persons  in- 
duced to  take  shares. 

2.  A  fact  which,  if  disclosed  would  have 
so  discredited  the  company  as  to  pre- 
vent its  formation,  is  a  material  fact 
within  the  meaning  of  the  foregoing 
proposition. 

8.  The  estate  of  a  deceased  director  is 
liable  in  equity  in  respect  of  such  in- 
demnity to  the  same  extent  as  the 
director  would  liave  been  if  living. 


4  A  transl^ree  of  shares  has  no  greater 
right  to  be  hidemnifled  1^  die  dheo^ 
tors  in  respect  of  their  miscondtict  in 
issuing  a  pron>ectus  than  the  original 
allottee  would  have  had ;  and  if  tlae 
allottee  would  have  been  debarred  of 
his  remedy  against  the  directors  l>y 
laches,  oondonation,  or  otherwise,  tlxe 
transferee  is  also  debarred  of  remedy. 
Boek  V.  GarwBjf,  fSnHt 

See  AoKNT,  490. 

COBFOBATION,  98. 


DISOOVBRT. 

1.  Although,  in  considering  whether 
the  rule  that  a  defendant  who  sat>- 
mits  to  give  discovery  must  make  full 
discovery  is  to  be  applied,  the  Court 
does  not  in  general  weigh  nicely  tlie 
materiality  of  the  discovery  sou^t  ; 
still,  if  the  discovery  is  such  as  miriit 
be  used  for  purposes  prejudicial  tome 
Defendant  irrespective  of  the  suit,  the 
Court  will  look  narrowly  to  the  ques- 
tion whether  there  is  a  reasonable^ 
prospect  of  its  being  of  material  ser-r 
vice  to  the  plaintiff  at  the  hearing. 

• 

2.  The  Defendants  in  a  suit  to  restrain 
infringement  of  trade-marks  having 
sealed  up  certain  parts  of  entries  and 
letters  admitted  to  relate  to  tho 
matters  in  question  in  the  cause,  were 
ordered  by  the  Duchy  Court  of  Lath 
east&r  to  unseal  the  names  of  custo-* 
tomers,  and  of  places,  and  the  priees, 
forming  parts  of  such  entries,  and  to 
unseal  the  portions  of  letters  and 
copies  of  letters  which  contained  the 
names  of  the  writers  and  of  the  per- 
sons to  whom  the  letters  which  were 

Zled  were  sent,  and  the  places  to 
from  which  the  letters  were  sent, 
and  the  description  of  the  marks  to  be 
placed,  or  whidi  had  been  placed,  gn 
thegoods  referred  to  in  such  letters: — . 
Meid,  on  appeal,  that  the  Defend- 
ants ought  not  to  be  compelled  to  dis- 
close the  names  of  customers,  or  the 
names  of  persons  to  or  from  whom 
letters  were  sent  or  received,  or  any 
prices,  inasmuch  as  such  discovery 
might  be  used  in  a  manner  prejndl 
cial  to  the  Defendants  in  theu  trade, 
and  was  not  likely  to  assist  the  Plaint 
ifife  in  making  out  their  case  at  the 
hearing ;  but  that  the  order  of  the 
Vice  Chancellor  was  in  other  respe^ 
right.    Carver  v.  Pinto  Leite,        450' 


DISTAlfGE. 

IfeiuRued  as  "  aow  fliea"  iiuitead  oi  by 
highways.  177, 191,  tkKe, 


DISTBSSS. 
See  Landuobs}  ajscd  Tbnaht,  26. 

DIVORCE. 

1.  The  husband  petitioned  the  Court 
for  a  dlBsohition  of  his  marriage,  bj 
reason  of  his  wife's  adolteir.  In  her 
answer  the  wife  denied  such  adultery 
and  made  counter 'charges  aeainst  the 

.  petitioneri  of  adultery  and  cruelty, 
which  he  denied,  and  directions  were 
giyen  as  to  the  mode  of  trial  of  the 
lactB  in  issue.  The  petitioner  then 
moved  for  leave  to  withdraw  the  pe- 
tition on  payment  of  the  wife's  costs. 
A  few  days  before  the  motion  was 
made,  the  respondent  filed  a  petition 
for  alimony: — 

Held,  that,  if  a  wife  use  due  dili- 
gence in  claiming  alimony,  the 
husband  will  not  be  allowed  to  with- 
draw his  petition  until  he  has  paid 
the  alimony  allotted  to  her  up  to  the 
time  of  the  withcbrawal;  but  that  if 
the  wife  delay  to  present  her  petition 
up  to  the  last  moment,  so  that  the 
husband  has  not  had  time  to  answer 
it,  the  Court  will  not  refuse  to  allow 
him  to  withdraw,  until  he  has  filed 
an  answer  to  such  petition,  and  paid 
'what  the  Court  may  aUot  upon  it. 
Tioitietim  v.  TwiOeton.  260 

d.  A  wife  knowing  that  her  husband, 
had  been  guilty  of  incestuous  adul- 
tery with  her  sister,  signed  an  agree- 
.  ment  that  she  would  foreive  him,  a&d 
would  not  take  proceeoings  against 
him  on  account  of  such  hicestuous 
adultery,  in  consideration  of  his  re- 
tirement from  a  then  subsisting  part- 
nership in  busmess  with  her  father 
and  brother.  It  was  further  agreed 
that  they  should  not  live  tctfether, 
but  that  they  should  see  each  other 
from  time  to  time.  The  agreement 
also  contained  this  clause:  "The 
agreement  or  contract  binds  me  (the 
wife)  only  so  long  as  you  remain 
true  to  me  in  love  and  duty."  After 
the  date  of  the  agreement  the  hus- 
band was  guilty  of  adultery,  but  not 
of  incestuous  adultery.    The  Court 
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held  that  this  subseqment  adultery 
restored  to  the  wife  her  right  to  have 
the  marriage  dissolved  on  ib»  ground 
of  the  previous  incestuous  adultery. 

8.  Condoned  incestuous  adultery  is  re- 
vived by  nubseqpisat  adultery  not  in- 
cestuous.   jy<NM0flM  V.  If&iMome. 

241  and  tkKe,  249 


IS. 


EASEMENT. 
See  Thtopabu,  51. 


ELECTION. 
See  Agsbbmsnt,  dSS. 


ENGINEEB. 
How  far  clause  for  decision  by  binding, 


ENTITLED. 

Sometimes  in  sense  of  *'  entitled  to  pos- 
sessios/'  091 


ESTATES  IN  TAIL, 
i&v  Will,  655. 


ESTOPPEL. 
See  Sherift,  60. 


EVIDENCE. 

« 

See  CoBPOiiATiON,  98. 

Cbihikal  Law,  226, 230,  noU,  260. 
Will,  249, 260,  note. 


V48 '  INDEX. 

EXECUTION  OP  INSTRUMENT. 

Bee  AGBEEMBirr,  432. 


EXECUTOR   AND   ADMINIS- 
TRATOR 

1.  The  executor  of  an  execatril  de  eon 
tort  is  not  liable  for  a  brekch  of  con- 
tract committed  bj  the  person  with 
whose  property  the  executrix  de  eon 
tort  has  intermeddled.  WUecm  ▼. 
Hodeon.  192 

2.  The  executrix  of  a  testator  kept  an 
executorship  account  with  a  bank, 
and  haying  a  power,  under  the  will, 
to  mortgage  the  real  estate  in  aid  of 
the  personalty,  she  deposited  with  the 
bank  the  title-deeds  of  part  of  the  tes- 
tator's real  estate  as  security  for  the 
balance.  The  account  was  conside- 
rably overdrawn  by  the  executrix, 
and  the  moneys  to  a  great  extent  mis- 
applied, but  without  the  bank  having 
notice  of  the  misapplication.  The  se- 
curity having  proved  insufficient  to 
pay  Uie  balance,  the  bank  applied  to 
prove  as  creditors  against  the  testa- 
tor's estate  for  the  mfference : — 

jETe^d  (reversing  the  decision  of  Bor 
con,  V.C.),  that  they  were  not  entitled 
to  prove ;  for  that  a  person  cannot,  by 
contract  with  an  executor,  acquire  a 
right  to  prove  as  a  creditor  against  the 
estate,  though  the  executor  has  power 
to  give  him  a  lien  on  specific  assets. 
Fa/rhaU  v.  Farhc^.  468 

3.  If  a  legacy  be  in  the  first  instance  pay- 
able out  of  the  personalty  if  that 
be  Insufficient  out  of  the  realty,  the 
latter  cannot  be  chu'ged  if  the  repre- 
sentative have  wasted  sufficient  to 
pay  the  legacy.  Bichardeon  v.  Mor- 
ton, 611 

See  DiBBaroRS,  567. 
Trust,  538. 
Will,  240. 


F. 


FALSE  RETURN 
See  Sherut,  60 


FEE. 


When  charge  upon  TeaA  estate  devised 
^vee,  211. 


FIRE  mBUBANCK 
Bee  Ixsu&AxcB,  Fms. 

FOREIGN  CORPORATION. 
Bee  CoBFOBATiozr » 823. 


FOREIGN  SUIT. 
Bee  FaRMSB  Suit,  734, 


FORGERY. 
Bee  Crdonai.  Law«  23S. 

FORMER  SUIT. 

1.    A.,  an  English -man  domiciled  in 
France,  entered  into  a  contract  in 
France  with  B,,  a  Frenchman,  for  car- 
rying out  jointly  certain  mercantile 
undertakings,    in  the  course  of  the 
transactions-  large   sums  of  momej 
came  into  the  hands  of  C.  and  D.,  fo- 
reign merchants  in  business  in  Lon^ 
don.    A  filed  a  bill  against  ^.,^.,and 
D.,  alleging  that,  under  the  contract 
with  B.,  he  was  entitled  to  participate 
in  the  profits  of  the  undertaking,  and 
paying  for  an  account  from  C.  and  !>., 
of  tiie  money  in  their  hands,  and  that 
they  might  be  restrained  from  hand- 
ing it  over  to  B,    The  Defendsnts 
moved  to  stay  all  further  proceedings 
in  the  suit  pending  certain  proceed- 
ings in  the  French  Courts  instituted 
by  A,  against  B.,  in  which  a  constroc- 
tion  would  be  put  upon  the  French 
contract: — 

Held,  that  there  being  portions  ot 
the  reUef  sought,  as  to  which  the  De- 
fendants were  bound  to  answer,  the 
motion,  which  was  in  the  nataie  of  s 
demurrer,  could  not  be  sustwned,  and 
must  be  refused  with  costs.  '^''^J^ 
v.  Ferrand.  '^ 
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FRAUD, 
See  DiRBOTOBS,  567. 

IKBCBANGB,  MABnTB,  120,  828. 

SAiiB,  140, 148,  Thote, 
Stogxholdebs,  667, 6II9  tuU. 
Stoppage  In  TsAiraiTU,  148. 
Tbustbb,  460. 


FBAUDS,  STATUTE  OF. 

1.  The  plaintiff  had  been  employed  to 
constract  a  main  eewer  by  a  local 
board  of  health,  of  which  the  defend- 
ant was  chairman.  When  the  sewer 
was  nearly  completed  the  board  gave 
notice,  under  11  &  12  Vict.  c.  &,  s. 
60,  to  the  occupiers  of  the  adjoining 
houses,  to  connect  their  drainage 
within  twenty-one  days,  or  the  board 
would  do  the  work  at  their  expense. 
Before  the  twenty-one  days  had  ex- 
pired, the  plaintiff,  haying  completed 
the  sewer,  was  about  to  leave  the 

Slace  with  his  carts,  &c.,  when  the 
efendant  sent  after  him,  and  the 
following  conversation  took  place. 
The  defendant  said, "  What  objection 
have  you  to  making  the  connec- . 
tions  r  The  plaintiff  replied, "  I  have 
none,  if  you  or  the  board  will  order 
tiie  work,  or  become  responsible  for 
the  payment."  The  defendant  re- 
plied, **  Go  on  and  do  the  work,  and  I 
wUl  see  you  paid."  The  plaintiff  ac- 
cordingly did  the  work  under  the 
superintendence  of  the  surveyor  of 
the  board ;  and  sent  in  the  account  to 
the  board  debiting  them  with  the 
amount.  The  boaid  refused  payment 
on  l^e  ground  that  they  had  not  autho- 
rized the  order ;  and  after  more  thui 
two  years,  the  account  being  stiU  un- 
paid, the  plaintiff  made  a  claim  and 
brought  an  action  against  the  de- 
.   fendant 

2.  The  above  evidence  having  been 
given,  by  the  plaintiff,  the  defendant 
denied  that  any  conversation  of  the 
kind  deposed  to  ever  took  place  ;  the 
jury  found  that  H  did  take  place,  and 
a  verdict  passed  for  the  plaintiff, 
leave  being  reserved  to  enter  a  non- 
suit. 

3.  The  Court  of  Queen's  Bench  made 
the  rule  absolute  to  enter  a  nonsuit, 
on  the  ground  that  the  conversation 
did  not  amount  to  an  undertaking  of 
the  defendant  to  be  primarily  liable 


for  the  work ;  but  only  to  a  promise 
that  if  the  plaintiff  would  do  the 
work  on  the  credit  of  the  board,  the 
defendant  would  pay  if  the  board  did 
not,  and  that  this  was  a  promise  to  be 
answerable  for  the  debt  of  another 
person  within  s.  4  of  the  Statute  of 
Frauds,  and  not  being  in  writing 
could  not  be  enforced.  On  appeal : — 
The  Court  of  Exchequer  Chamber 
reversed  the  judgment,  on  the  ground 
that  there  was  evidence  on  which 
the  jury  might  have  found  that  tHe 
defendant  agreed  to  be  primarily 
liable.  MimrUstepJunv.  Lakeman.  (» 

4.  When  promise  is  collateral  and  when 
not.  7u>t6, 78- 

The  plaintiff,  on  the  11th  of  Janu- 
ary, 1871,  bought  of  the  defendant  a 
parcel  of  wool  worth  more  than  10?., 
"the  whole  to  be  cleared  in  about 
twenty-one  days."  A  memorandum 
of  the  terms  of  the  bargain  was 
handed  by  the  plaintiff  to  the  de- 
fendant. On  the  8th  of  February  the 
defendant  wrote :  "  It  is  now  twenty- 
eight  days  since  you  and  I  had  a  deal 
for  my  wool,  which  was  for  you  to 
have  taken  all  away  in  twentv-one 
days  from  the  time  you  bought  it. 
I  do  not  consider  it  business  to  put  it 
off  like  this;  therefore  I  shall  consi- 
der the  deal  off,  as  you  have  not 
completed  your  part  of  the  contract." 
The  plaintiiEr  had,  in  fact,  completed 
his  part  on  the  true  construction  of 
the  contract.  On  the  9th  of  Febru- 
ary, in  answer  to  the  plaintiffs  re- 
quest to  see  a  copy  of  the  contract 
contained  in  the  memorandum  of  the 
11th  of  January,  defendant  wrote  in 
these  terms,  inclosing  a  copy:  "I 
beg  to  enclose  copy  of  your  idter  of 
the  11th  of  January :" — 

Held,  that  the  letter  of  the  9th  of 
February,  with  its  inclosure,  tiJi:en  in 
connection  with  that  of  the  8th,  consti- 
tuted an  unambiguous  recognition  of 
the  existence  of  the  contract  and  of 
its  terms ;  and  that  there  was  there- 
fore a  suffldent  memorandum  in 
writing  signed  by  the  defendant  to 
satisfy  the  Statute  of  Frauds,  s.  17. 
Bvaton  v.  Bust,  185 

6.  A  bill  for  specific  performance  alle- 
ged a  verbal  agreement  for  the  lease 
of  a  house  by  the  Plaintiff  to  the  De- 
fendant for  seven  years  from  Michael- 
mas, 1870,  followed,  first,  by  a  letter 
from  the  Defendant  to  the  Plaintiff, 
which  did  not  state  when  the  term 
was  to  commence,  and,  secondly,  by 


' 
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anelkQr  letter  of  tlie  Dafendaat  to  the 
Plalntttl^  in  -wtisih^  after  lef eirtaHr  to 
the  prevloaB  letter,  tbe  J>Bliaiiaant 
•tetedthftt  he  ihosght  It  beet  to  vaj 
tiiai  it  WM  clearly  nndsnitood  on  hlB 
part»  that  the  Plaintiff  agreed  te  let 
the  hoaae  for  eevon  yean  from  llkh- 
aelmae,  1870,  upon  certain  oondhionB 
therein  mentioned,  some  of  whidi  the 
Plaintiff  did  not  admit  to  fom  part 
of  the  idleged  verbal  agreement : — 
SM,  that  neither  the  fint  letter, 
*nor  the  two  together,  oonstitizted  a 
memorandum  in  writing  of  the  alle- 
ged agreement  sofficient  to  oatlsfy 
the  reqoirementB  of  the  Statate  of 
Fsanda.    NMamT,  Setbif.  640 


O. 


QAB  OOMPANT. 
Si»  Nbguobrcb,  202, 904,  note. 


GENERAL  AVERAGE. 

1.  The  plaintiffs  ship  sailed  from  Mel- 
bonme  for  London,  haying  on  board 
(as  is  ubual  with  sailing  vessels  on 
this  voyage)  a  donkey-en^e,  which 
was  eqol^ent  to  ten  additional  men, 
and  without  which  (or  the  ten  addi- 
tional men)  she  would  not  have  been 
seaworthy.  The  en^ne  was  used  for 
pumping  and  also  for  other  ship's 
purposes.  The  ship  had  on  boara  a 
suffoient  stock  of  coals  for  an  ordi- 
naiT  voyage,  and  was  expressly  found 
to  be  seaworthy.  On  the  lOth  of 
March  she  encountered  bad  weather, 
which  continued  till  the  1st  of  April, 
and  then  moderated.  During  this 
time  she  strained,  and  made  much 
water,  and  she  continued  afterwards 
to  leak ;  the  water  could  only  be  kept 
under  by  pumping,  and  for  this  pur- 
pose it  was  necessary  to  use  the  en- 
gine, without  which  she  could  not 
have  been  kept  afloat. 

On  the  I6th  of  April  the  stock  of 
coals  was  reduced  to  one  and  a  half 
tons,  and  the  captain,  in  order  to  ob- 
tain fuel,  directed  some  spare  spars 
and  wood,  which  were  part  of  the 


ship's  stores,  to  be  cut  up  to  bum  ^ritli. 
the  coal ;  wood  alone  would  not  l&ave 
sufficed  to  get  up  the  0toam.  On  tbe 
5th  of  Hay  the  ship  obtained  eoane 
coal  from  a  passing  vessel,  and  on  the 
16th  put  into  port  to  obtatii  a  fluther 
supply.  On  luniving  in  the  Thames 
the  engine  broke .  down  from  over- 
work. 

The  ship  was  exposed  to  no  serious 
risk  from  the  water  she  made  wUId 
there  was  sufficient  fuel  on  board  to 
work  the  engine. 

The  plaintiff  claimed  from  the  de- 
fendaate,  who  were  owners  of  oargo^ 
a  general  average  ccmtribution  in  ze- 
^ct  of,  1.  The  spars  and  wood ;  2. 
'The  extra  coal;  and,  8.  The  injury  to 
the  donkey-engine : — 

ffM,  by  Kelly,  C.B.,  and  Bnun- 
well,  B.,  that  the  facts  showed  an 
imminent  peril  requiring  the  sacrificse 
of  the  spars  and  wood,  and  that  the 
plaintiff  was  therefore  entitled  to  a 
general  average  contribution  in  re- 
spect of  them ;  but  that  he  was  not 
so  entitled  in  respect  of  the  coal  or 
the  injury  to  the  donkey-engine. 

By  Martin  and  Clea8by3*B.,  that  no 
such  emergency  had  occurred  as  to 
entitle  the  plaintiff  to  a  general  aver- 
age contribution  in  respect  of  any  of 
the  above  matters.  Harrison  v.  Bank 
4if  Awtralaiia,  Ifid 


GOODS  SOLD. 
See  S  ALB,  204. 


GOODWILL. 

1.  The  vendor  of  a  business  and  the 
goodwill  thereof  may,  in  the  absence 
of  express  stipulation  to  the  contrary, 
set  up  a  business  of  the  same  kinid 
either  in  the  same  neighborhood  or 
elsewhere,  and  may  publiclv  adver- 
tise the  Uist  of  his  naving  done  bo  ; 
but  he  must  not  solicit  the  customers 
of  the  old  business  to  cease  dealing 
with  the  purchaser,  or  to  give  their 
custom  to  nimself .  Ltibafiehere  YJhi'w- 
wn,  711 


GUARDIAN,  TESTAMENTARY. 
8u  Will,  5S8. 


INDEK. 
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HIGHWAY. 
Bee  ^tssispASA,  51. 


H0U8E. 
Bee  Cbdonal  Law.  880. 


HUSBAND  AND  WIFE. 

Bee  JAmOLTKo  Wovak,  202, 426. 
Will,  416, 626. 


•      I. 

IGNORANCE  OF  LAW. 
Bee  Nbglioengb,  371, 881. 

IMPEACHMENT  OF  WITNESS. 
Bee  Crdunaj*  Law,  226, 230  noU 

INDEMNITY. 

Bee  DiRBCTOBS,  567. 

Landlord  &  Tsnaitt,  195. 
Lbabb,  207. 

INDICTBCENT. 
Bee  Criminal  Law,  891. 

INFANT. 
Bee  AoBirr,  651. 

INJUNCTION. 

1.  The  Conrt  wOl  not,  for  the  purpose 
of  enforcing  the  lien  of  an  unpaid 


▼endor  affalBBt  a  nflway  ^ompanj  for 
hUi  pavcDABe  aotd  oompensation  mo- 
*  ney,  intetwt,  and  ixwtB,  reefttain  the 
QompaBy  ttm,  naming  trains  or  en- 
glnee  over  1^  land  until  the  sale  (di- 
leetedby  the  order)  of  the  land  agreed 
to  be  taken.  iMeettt  t.  BtafferS  dke,, 
BaOway,  670 

2.  There  is  no  presumption  in  law  in 
favor  of  the  ^ftlidity  of  a  patent,  and 
therefore  a  patentee  is  not  entitled  to 
publish  statements  of  his  intention  to 
institute  legal  proceedings,  in  order 
to  deter  persons  from  purchasing  al- 
leged infringements  of  his  paitent,  if 
he  has  no  bond  fide  intention  to  follow 
up  his  threats  hy  taking  such  pro- 
ceedings, and  the  Court  will  in  such 
case  restrain  him  from  making  such 
publication. 

8.  A  person  alleging  the  inraliditj  of  a 
patent  is  not  bound  to  assert  his  claim 
by  scire  facias,  in  orcler  to  establish 
his  right  to  restrain  the  publication 
of  statements  by  the  patentee,  threa- 
tening with  legal  proceedings  persons 
buyinff  articles  of  his  manufacture 
alleged  to  be  infringements  of  the  pa- 
tent.   BoUins  y,  Hmks.  716 

< 

Bee  Tbadb  BfAKKS,  474. 


INSURANCE,  FIRE. 

1.  A  policy  of  fire  insurance  expressed 
the  insurance  to  be  on  "  merchandize 
the  aesured's  own,  in  trust  or  on  com- 
mission for  which  they  are  responsi- 
ble in  or  on  certain  specified  ware- 
houses, vaults,  wharves,  ftc.  Whilst 
the  policy  was  in  force,  certain 
chesto  of  tea,  on  a  wharf  included  in 
the  poUcy,  were  destroyed  by  fire. 
These  teas  had  been  deposited  in  bond 
by  the  importer  with  tne  wharfinger ; 
the  assured  had  purchased  them  from 
the  importer,  and  the  warrants  had 
been  indorsed  in  blank  by  him  to  the 
assured.  Before  the  fire  occurred  the 
assured  had  resold  the  teas  in  speci- 
fied chests  to  customers,  and  had  been 
paid  for  them ;  they  held,  however, 
^e  warrants  on  behalf  of  the  custo 
mera,  but  merely  for  the  convenience 
of  paying,  if  required,  the  charges 
necessary  for  clearing  the  teas  paya^ 
ble  by  such  customers : — 

Held,  that  the  policy  applied  only 
to  goods  belonging  to  the  assured,  or 
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for  which  they  were  reeponsible,  and 
the  property  in  the  teaiB  having,  at 
the  time  of  &e  fire,  paaaed  to  the  par- 
chaaerB,  they  were  then  at  the  pnr- 
chaeers*  risk,  and  were  consequently 
not  covered  by  the  policy.  North 
BriUsh  and  mercantile  Inmranee 
Company  v.  Moffat.  80 


mSURANCE,  MARINE. 

1.  On  effecting  an  insurance  on  freight 
from  Belize  to  R.  Point  on  the  Hon- 
duras coast  (a  place  the  exact  locality 
of  which  was  not  known  to  either 
party)  and  thence  to  London,  the 
agent  of  the  assured  produced  and 
read  to  the  aff ent  of  tne  assurers  a 
letter  which  the  owners  of  the  vessel 
had  received  from  the  captain  from 
Belize,  in  which  R.  Point  was  thus  de- 
scribed : —  "  It  is  considered  by  the 
pilot  here  as  a  fi^ood  and  safe  anchor- 
age, and  well  sheletered.  I  have 
been  out  and  seen  the  place,  and  con- 
sider it  quite  safe.''  It  was  admitted 
that  this  statement  of  the  captain 
was  made  bon&  fide ;  but  there  was 
evidence  that  R.  Point  was  not  at  the 
particular  season  a  safe  anchorage. 

In  an  action  upon  the  policy,  for  a  to- 
tal loss,  the  judge  told  the  jury  that  in 
his  opinion  the  letter  did  not  amount 
to  a  statement  of  a  fact,but  merely  of 
an  opinion ;  and  he  left  two  questions 
to  them, —  1.  Was  the  letter  read  to 
D.,  the  agent  of  the  assured  ?  2.  Did 
the  captain  and  the  pilot  consider 
that  R.  Point  was  a  safe  anchorage  t 
The  jury  answered  both  questions  in 
the  affirmative,  and  a  verdict  was  en- 
tered for  the  plaintiff': — 

ffM,  no  nusdirection,  and  that  the 
verdict  was  warranted  by  the  evi- 
dence. Anderson  v.  Pad/e  Fire  and 
Marine  Im.  Co.  120 

2.  Where  underwriters  have  (as  by  ini- 
tiating a  slip)  made  a  contract  of  as- 
surance, wMch,  although  invsJid  at 
law  and  in  equity  for  want  of  statu- 
tory requisites,  is  nevertheless,  in 
practice,  and  according  to  the  usage 
of  those  engaged  in  marine  insurance, 
a  complete  and  final  contract  binding 
upon  them  in  honor  and  good  faitn 
i^atever  events  may  subsequently 
happen,  the  assured  need  not  com- 
municate to  the  underwriters  facts 
which  afterwards  come  to  his  know- 
leiigo  material  to  the  risk  insured 
nguinst;  and  the  non-disclo.nirc  of  r^uch 


facts  will  not  vitiate  the  policy  of 

insurance  afterwards  executed.     C^fy 
Y.Patton. 


8.  The  plaintiff,  J.  &  Son,  were  li^liter- 
men,  and  effected  an  insurance  in  the 
form  of  an  ordinary  Lloyd's  policy, 
at  and  from  all  wharves  on  the 
Thames,  from  Wandsworth  to  the 
Victoria  Docks,  which  contained  the 
following  clause : — 

"  To  cover  and  include  all  losses, 
damages,  and  acddents  amounting  to 
20^.  or  upwards  in  each  craft,  to  goods 
cairied  by  J.  &  Son  as  lightermen,  or 
delivered  to  them  to  be  waterbome, 
either  in  their  own  or  other  craft,  and 
for  which  losses,  damages,  and  acci- 
dents J.  &  Son  may  be  liable  or  re- 
sponsible to  the  owners  thereof,  or 
others  interested."    The  policy  vras 
subscribed  by  different  underwrriters 
for  different  sums  amounting  to  30002., 
and  the  defendants  underwrote  the 
poUcy  for  1002.    A  lofis  happened  to 
goods  carried  by  the  plaintifib  in  a 
barge,  for  whidi  the  plaintiflb   be- 
came liable  to  those  interested  in  the 
goods  to  the  amount  of  llOOf.     The 
total  value  of  the  risks  of  the  plaint- 
iflb  in  this  and  other  bargee  at  the 
time  of  the  loss  and  covered  by  the 
policy  amounted  to  20,0002.  :— 

Hdd,  that,  on  the  construction  of 
the  policy,  the  plaintiflb  were  entitled 
to  be  indenmified  for  the  loss  actually 
sustained,  viz.,  11002.,  and  to  recover 
from  the  defendant  562.,  his  propor- 
tion ;  and  that  the  sum  to  be  recovered 
was  not  merely  such  a  proportion  of 
the  plalntifi^s  loss  as  the  sum  tor 
which  the  defendant  subscribed  the 
policy,  viz.,  1002.,  bore  to  the  value 
of  all  the  goods  afloat  and  covered  by 
the  policy  at  the  time  of  the  loss,  vis., 
20,0002.    Joyce  v.  Kennard.  17 


INTEREST. 


See  Will,  419. 


J. 

JOINT  TENANCY. 
See  Will,  537. 
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juBismcnoK. 

8m  OoKWmATroaf^  828. 


LACHES.  • 

iSM  BntBCTOBfl,  667. 
TBun,  688. 


LAKE. 
Bee  TBBBPAsa,  61 


LANDLORD  AND  TENANT. 

1.  The  plaintiff  was  tenant  and  the  de- 
fendant landlord  of  a  house  occnpied 
by  the  f onner,  his  wife,  and  a  trustee. 
Goods  therein  had  been  assigned  to 
the  trustee  on  trust  for  the  plaintiff's 
wife.  Bent  being  in  arrear  to  the 
amount  of  dl.  only,  the  defendant,  by 
his  bailiff,  distntined  for  18/.  and  costs, 
seizing  1002.  worth  of  the  ffoods.  The 
rent  actually  due  was  tendered  to  the 
bailiff,  with  expenses,  but  refused, 
and  he  remainea  in  possession  until 
an  undertaking  was  g^ven  on  behalf 
of  the  plaintiff  for  payment  of  the 
whole  demand,  and  a  part  amounting 
to  2/.  le,  was  paid,  whereupon  the  dis- 
tress was  withdrawn. 

The  plaintiff  having  brought  an 
action  for  an  excessive  distress,  and 
on  the  money  counts,  was  nonsuited 
when  therdeed  of  assignment  was  pro- 
duced at  the  trial : — 

Held,  that,  although  he  was  neither 
the  legal  nor  the  equitable  owner  of 
the  grods  distrained,  yet  he  had,  from 
his  mere  enjoyment  of  the  use  of 
them,  a  speoal  property  which  en- 
titled him  to  maintain  the  action. 
Fea  V.  WhUaker.  26 

2.  The  plaintiff  was  tenant  to  L.  of  a 
farm  from  Michaelmas,  1868,  for 
seven,  fourteen,  or  twenty-one  years, 
at  tenant's  option,  at  a  rent  of  £80  a 
year,  payable  quarterly.  Li  March, 
1869,  ne  purported,  by  an  agreement 
not  under  seal,  to  assign  the  residue 
of  his  interest  to  the  <&fendant,  who 
entered  and  occupied  the  farm ;  but 
L.  withholding   nis  license,  which 
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irv  neceasary  under  the  pltiatiff s 
loftoe,  no  aetoal  legal  aasigmaeat  was 
errer  executed.  At  Mifihaelmsn,  1870, 
tlie  def emdint  quitted  the  farm,  hav- 
ing given  L.  a  notice  of  his  intention 
to  do  so.  He  might  have  continued 
to  occupy  if  he  luid  thought  proper, 
bat  in  fEMt  the  property  stood  empty 
after  Michaelmas.  The  defendant, 
whilst  in  occupation,  paid  rent  to  L. 
for  the  plaintiff.  He  never  was  ac- 
o^ted  as  tenant  by  L.  In  March, 
1^,  the  plaintiff  paid  L.,  in  levpect 
of  rent  doe  from  the  September  pre- 
vious, the  sum  of  £40,  which  he  now 
sought  to  recover  from  the  defendant, 
either  upon  an  implied  indemnity,  or 
by  way  of  rent,  or  zor  use  and  occupa- 
tion:— 

Heid,  that  he  was  not*  entitled  to 
reoover,  there  not  having  been  under 
the  drcnmstances  any  promise  to  in- 
denmlfy  the  phdntiff  agunst  rent 
accruing  after  the  def en&nf  s  actual 
occupation  had  ceased,  nor  any  such 
relation  of  landlord  and  tenant  exist- 
ing between  the  parties  as  would  en- 
*tiue  the  plaintiff  to  the  repayment  by 
the  defendant^  either  as  rent  or  com-' 
pensation  for  use  and  occupation,  of 
the  sum  paid  to  L.,  by  the  plaintiff. 
Chmich  V.  Tregonning,  196 


LABCENT. 
See  Gbdoital  Law,  894. 

LAW,  IGNORANCE  09. 
See  NsGLiGBNdB,  871, 881. 


LEASE. 

1.  An  assignee  of  a  lease  by  lUMne  is- 
signments  is  nnder  an  obBgatkm  fo 
indemnify  the  original  lessee  acainst 
breaches  of  covenant  iji  the  leflse, 
committed  during  the  continiwnge 
of  his  own  tenaney ;  and  that  obliga- 
tion is  not  affected  by  the  covenants 
which  the  assi^ee  may  have  made 
with  his  immediate  assignor.  Mauie 
V.  Garrett,  ftm 

2.  The  plaintiff  was  lessee  of  certain 
premises  under  a  lease  containing  a 
covenant  to  keep  in  repair.  He  as- 
signed the  lease  to  B.,  who  asBigned 
it  to  the  defendants.    The  assign- 
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ment  txfjm  the  pli4ntiff  to  B.,  and 
from  B.  to  tha  deiendants,  oontaihed 
expreaB  oovenants  with  the  Immedi- 
ate aaolgnors  respectiyely,  to  indem- 
niiy  them  ajnunst  all  subsequent 
breaches.  Whilst  the  defeiuLants 
were  in  possession  they  committed 
breaches  of  the  covenant  to  keep  in 
repair,  in  respect  of  which  the  lessor 
recovered  damages  from  the  phuntiJBr. 
In  an  action  to  recover  over  these 
damages  against  the  defendants : — 

Seta,  amrmine  the  judgment  of  the 
Court  below,  that  the  plaintijff'  was 
entitled  to  succeed.  Movie -v.  Garrett. 

207 
See  QoTSRKxn,  47. 


LEASE,  ASSIGNMENT  OF. 
Bee  LAin>LOBD  and  Tbnaut,  195. 


LEGACY. 

1.  A  testator  cave  a  legacy  to  be 
equally  divided,  witmn  twelve 
months,  between  the  children  of  W. 
P.  who  should  be  living  at  his,  the 
testator's,  death,  such  sum  to  be  rtdsed 
out  of  the  property  thereinafter  given 
to  his  executrix  for  life.  He  then 
gave  to  his  executrix  certain  real 
and  personal  estate  for  her  life,  and 
after  her  death  to  the  children  of  W. 
P.  living  at  his,  the  testator's,  death. 
At  the  testator's  deaUi  in  January, 
1847,  there  were  four  children  of  W. 
P.  living,  but  another,  J,  T.  P.,  had 
not  been  heard  of  since  February, 
1846,  and  nothing  ever  was  heard  of 
him  afterwards.  The  executrix  paid 
to  the  four  children,  who  were  known 
to  be  living,  four  fifth  shares  of  the 
legacy,  but  did  not  raise  the  remain- 
ing fifth.    In  1851  she  became  luna- 

.tic,  and  in  IBSQ  the  funds,  to  the 
income  of  whidi  she  was  entitled  for 
Ufe,  were  transferred  to  the  credit 
of  the  lunacy  to  the  account  of  the 

■  lunatic  and  the  children  of  W,  P.  and 
the  income  was  ordered  to  be  applied 
for  her  benefit.  In  1871  the  four 
surviving  children  of  W.  P.  and  the 
administrator  of  /.  T.  P.  petitioned 
that  the  remaining  fifth  share  of  the 
legacy,  with  interest,  might  be  paid 
to  the  four  children,  or,  if  not,  men 
to  the  administrator  of  J,  T,  P. : — 

Held,  that,  there  being  no  proof 
that  /.  T.  P.  survived  the  testator. 


the  share  muBt  be  paid  to  the  four 
children  who  were  known  to  lukve 
survived  him;  that  tha  manner  in 
which  the  Court  had  dealTwitli  the 
fund  took  the  case  out  of  the  sfeKtate 
as  to  the  principal,  but  that  onljr  flix 
years'  arrears  of  interest  should,  be 
given.    Jbi  re  Walker.  465,  note,  467 

8:  Where  a  legacy  to  an  infant  iNritih 
interest  for  maintenance  till  tvrenty- 
one,  was  charged  on  testator's  reel 
estate,  if  the  personal  estate  RKf>iild 
be  inadequate,  and  the  personal  es- 
tate was  sufficient  for  aU  the  pur- 
poses of  the  will  at  the  time  of  the 
testator's  death,but  was  subsequenily 
wasted  by  the  testator's  personal  ze- 
presentaUve : — 

Held,ihikt  the  legacy  could  not,  <m 
the  infant  attaining  twenty-one,  he 
made  chargeable  on  the  real  estate. 
lUchardsan  v.  Morton.  611 

8.  -A  fund  was  devisible  under  the  Sta- 
tute of  DistribtUione  among  grand- 
childi>8n  and  great-grandchildrea, 
claiming  by  two  unes  of  descent  from 
their  common  ancestor : — 

EM,  that  the  fund  must  be  divid- 
ed into  moieties;  and  each  moiety 
subdivided  between  the  respective 
descendants  per  sttrpee  and  not  par 
capita.    In  re  Bosses  Trust,  683 

See  Will,  409, 419, 499, 619, 635,  664. 


LEGATEE. 

When  death  of,  confers  right  on  repre- 
sentative. '  636 
When  misdescribed  or  misnamed. 

249,  a6Q»  iwCB. 


LEGrriBCACT. 
^WiLL.  588 

LETTER. 
See  Fbaudb,  Statdtb  ov,  18Cs  188 


LIBEL. 

1.  Declaration,  that  the  plalntifis  were 
manufacturers  of  bags,  and  manufac- 
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tured  a  bag  which  they  called  the 
^Bag  of  Bags/'  and  the  defendant 
printed  and  pablishedyOonoeming  the 
plalntifft  in  their  business,  the  words 
following: — "As  we  have  not  seen 
the  Bag  of  Bags,  we  cannot  say  that 
it  is  useful,  or  that  it  is  portable,  or 
that  it  is  elegant.  All  these  it  may 
"be,  but  the  only  point  we  can  deal 
-with  is  the  title,  which  we  think  very 
silly,  very  slangy,  and  very  vulgar ; 
ana  which  has  been  forced  upon  the 
notice  of  the  public  ad  nauseam :"  — 

ffM,  on  demurrer,  by  Mellor  and 
Hannen,  J  J.,  that  it  was  a  question 
for  the  jury  whether  the  words  did 
not  convey  an  imputation  on  the 
plaintiffs',  conduct  in  their  bucdness, 
and  whether  the  language  went  be- 
yond the  limits  of  fair  mlicism. 

By  Lush,  J.,  that  the  words  could 
not  be  deemed  libellous,  either  upon 
the  plalntiffii  or  upon  their  mode  of 
conducting  their  business.  Jennery. 
A'Beekett,  1 

SeelsjxmcTiGS,  716. 


LIEN. 

£f6e  iNJxmcnoN,  670. 
MoBTGAas,  487. 


LIMITATIONS,  STATUTE  OF. 

1,L.,  in  1846,  promised  to  pay,  three 
months  after  date,  to  P.  or  to  (7.,  his 
wife,  the  sum  of  £500.  B,  died  in 
1863,  leaving  0.  surviving.  There 
was  an  indorsement  on  the  note  in 
L.'s  handwriting  of  his  name  and  the 
year  1866.    0.  &ed  in  1868 :—  » 

BM,  that  It  was  not  intended  to 
make  a  new  note,  and  that  there  was 
a  sufficient  acknowledgement  to  ex- 
clude the  Statute  of  Limitations. 
BowrdMi  V.  Oreemoood,  677 

See  Legacy,  466. 

Will,  419, 422,  nete. 


LINE. 
How  measured,  .  177, 191,no(a 


LUNATIC. 


1.  A  person  of  unsound  mind,  not  found 
so  by  inquisition,  was  kept  by  her 
brothers  in  a  private  asylum  from 
1888  to  1869,  at  a  total  expense  of 
more  than  £700.  The  brothers  hav- 
ing suffered  losses  in  trade,  and  being 
unable  further  to  support  her,6he  was 
kept  in  a  county  a^um,  at  the  ex- 
pense of  the  county,  from  1859  to  1871» 
the  total  expense  exceeding  £800..  In 
1871  a  legacv  was  paid  to  her  bro- 
thers, which  by  a  tHII  was  directed 
to  be  paid  to  them  to  be  applied  for 
1^  benefit.  This  legacy  was  ordered 
to  be  retained  by  the  brothers  for  her 
past  maintenance  in  preference  to  the 
claims  of  the  county,  the  brothers 
undertaking  to  maintain  her  in  fu- 
ture ;  and,  eemble,  they  would,  even 
without  giving  this  undertaking, 
have  been  entitled  so  to  be  repaid  for 
past  maintenance. 

InreOibson.  428andn<^426 

2.  A  gentleman  entered  into  an  ar- 
rangement by  letter  with  the  land 
agent  who  acted  for  the  committee 
of  a  lunatic's  estate,  to  take  a  lease 
of  part  of  the  estate  for  a  term  of 
three  years.  No  formal  agreement 
was  entered  into,  nor  was  the  sanc- 
tion of  the  Master  in  Lunacy  applied 
for,  but  the  tenant  was  let  into  pos- 
session, and  expended  a  considerable 
sum  in  repairs  and  improvements. 
After  he  had  been  nearly  eighteen 
months  in  possession,  the  conmuttee 
gave  him  six  months'  notice  to  qtdt, 
upon  which  he  applied  by  Petition  to 
have  the  terms  of  his  arrangement 
with  the  agent  carried  into  eroct : — 

Bieid,  that  the  Court  had  jurisdic- 
tion to  make  an  order  giving  effect 
to  that  arrangement ;  and  order  ac« 
cordingly.    Mre  Wffnnfi,  508 


BfACHINEBY. 
See  UAffrm  Ain>  Sbbyast,  881. 

« 

MAINTENANCE  OF  CHILDBEN. 


Allowance  f6r  past 


428,496n0|0 
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BfALIGE. 


8eB  Gbiminal  Law,  4()6, 4i08  noto. 


MABINB  mSURANOS. 
£|06  Ihsubance  MABOriL 


MARRTF.D  WOMAN. 

1.  A  married  woman  bad  property, 
freehold  and  leasehold,  devise^  to 
her  sexMurate  nse,  and  ^e  being  de- 
Birous  of  building  and  repidring  some 
cottars  upon  it,  fuid  her  husband 
wishing  to  pay  off  a  debt,  it  was  ar- 
ranged, under  the  advice  of  the  de- 
fendant, a  solicitor,  that  a  loan  of 
550^.  should  be  raised  by  the  mort- 
gage of  the  wife's  property,  and  the 
deposit  of  two  policies  of  500^.  each 
on  the  life  of  the  husband  and  wife 
respectiv^y.  The  mortgage  was  ex- 
ecuted by  husband  and  wife,  and  the 
husband  covenanted  for  the  repay- 
ment of  the  loan.  The  money  was 
to  be  advanced  by  installments,  and 
a  joint  authority,  signed  by  husband 
and  wife,  was  given  to  the  defendant 
to  receive  the  first  installment  of 
15(M.  from  the  mortgagees.  He  re- 
ceived it,  and  paid  the  husband's 
debt  by  the  authoritv  of  husband  and 
wife,  and  he  handed  a  small  sum  to 
them,  but  claimed  to  retain  the  bal- 
ance for  a  previous  debt  due  from 
the  husband  for  professional  services. 
Upon  this  an  action  was  brought  by 
husban^  and  wife  to  recover  tiie  ba- 
lance:— 

Mdd,  that  the  action  was  maintain- 
able :  for  that  the  defendant,  having 
full  knowledge  of  the  objects  of  the 
loan,  one  of  wnich  was  to  appropriate 
a  sum  to  the  separate  use  of  the  wife, 
received  the  money  under  Uie  joint 
authority,  as  agent  of  the  husband 
and  wife  to  carry  into  effect  those 
objects;  and  he  oould  not,  against 
their  will,  treat  the  transaction  as  a 
reduction  into  possession  by  the  hus- 
band, and  the  defendant,  therefore, 
had  no  right  to  set  up  as  an  answer  to 
the  action  that  the  money,  when  in 
his  hands,  was  money  of  the  husband 
alone.    Jonea  v.  OuUibertsen.        ^62 

2.  By  a  deed  of  separation  made  be- 
tween a  husband  and  a  wife  and  trus- 
tees, and  duly  acknowledged  by  the 


wife,  it  was  agreed  that  the  ^vife 
ahoidd  hold  aQ  the  real  and 
estate  of  the  husband  and 
either  of  them  in  right  of  the  wife, 
her  separate  property,  and  shoold 
have  power,  by  will,  to  devise  or  l>e- 
queath  the  same.  The  husband  tlien. 
purported  to  convey  to  a  trustee  all 
such  real  and  personal  estate,  to  l>e 
held  upon  corresponding  trusts : — 

IMa,  that  though  the  wife  dML  not 
expresAy  convey  real  estate  vested,  in 
her,  it  was  the  intention  of  the  deed. 
that  she  should  have  power  to  dis- 
pose thereof  as  if  she  was  unmaniedy 
and  accordingly  that  a  certain  eetete 
of  which  a  trustee  was  seizedin  tmst 
for  her  separate  use  during  her  life, 
with  remunder  to  herself  *in  fee, 
ed  by  her  wilL 


8.  A  married  woman  may  pass  her 
rate  real  estate  by  deed  or  will 
feme  sole.    Pride  v.  Bvltb. 


866  Will,  415. 


MABSHALLINa  SEGUBITIES. 
866  Phincipal  ahd  Bxjbbtt,  680 


BfASTEB  AND  SERVANT. 
See  Neglioengb,  881. 

MISBEPBESENTATION. 
866  Vraxjd. 

«       MONEY  PAID. 
8ee  iiAmMLOBD  akb  Tbraut,  UKL 

MORTGAGE. 

1.  The  Bolloltor  of  two  mortgagees  put^ 
up  for  sale  by  auction,  wnhout  anr^ 
authority,  the  mortgaged  estate,  ae 
professed  to  have  bought  the  estate, 
and  prepared  a  conveyance  which 
purported  to  be  made  by  the  second 
mortgagee  under  his  power  of  sale. 
The  mortgagees  both  executed  ^xb 


QOQYeyanoe,  and  alao  signed  indoned 
reeeipts  for  mflaej  as  paid  to  them, 
though  no  money  was  m  fket  paid  to 
them.  The  solicitor  took  poeseasion 
of  the  estate  and  continued  to  pay  the 
Interest  to  the  mortgagees,  and  after- 
wazds  made  an  equitable  mortga^ 
of  the  estate,  representing  it  to  be  his 
own  and  nninoum'bered.  As  to  the 
first  mortgagee,  there  was  evidence 
that  he  was  deceived  by  the  solicitor ; 
as  to  the  second  mortgagee,  there  was 
evidence  that  he  trastod  the  solicitor 
impUdtlY.  There  were  ineonsisten- 
dee  on  the  plans  upon  the  different 
deeds,  and  the  soliator  had  attested 
some  of  the  prior  deeds :— 

EM  (affirming  the  decree  of 
MaHns,  V.G.)*  that,  under  the  drcum- 
stanoes,  the  equitable  mortgagee  had 
priority  over  the  second  mort^^igee : 

2.  BM,  ihaX  the  inconsistendes  in  the 
plans  and  the  attestation  by  the  soli- 
dtor  did  not  put  the  equitable  mort- 
gagee on  inquiry  so  as  to  fix  him  with 
constructive  notice.  BwUer  v.  Wal- 
ten,  487 


N. 


NAVIGATION. 
iS06  Trbspass,  51.  ' 


NEGLIGENCE. 

1.  Declaration,  that  the  defendant  was 
posseaeed  of  yew  trees,  the  clippings 
off  whidi  he  knew  to  be  poisonous, 
and  that  it  was  the  duty  of  the  de- 
fendant to  prevent  the  clippings  from 
being  placed  on  land  not  occupied  by 
him:  uat  the  defendant  took  so  little 
care  of  the  clippings  that  the  same 
were  placed  upon  umd  not  occupied 
bv  him,  whereby  the  lK>rBes  of  the 
^      plaintiff  were  poisoned: — 

SM,  on  demurrer,  that  the  deda- 

*  ration  disdosed  no  fsMste  from  which 
a  duty  could  be  inferred  in  the  de- 
fendant to  take  care  of  the  dippings. 
WiUan  v.  Neuberry,  14 

%  The  defenoants,  a  gas  company,  con- 
tracted to  supply  the  plaintiff  with  a 
proper  service  pipe  to  convey  gas 
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from  the  main  outside  to  a  meter 
inside  his  promisee.  Gsb'  escaped 
from  the  pipe  laid  down  under  the 
contract  into  the  plaintiffs  shop.  The 
servant  of  a  gasfitter  employed  bv 
the  plaintiff  happened  to  be  at  work 
in  another  room  at  the  time  of  the 
escape,  and  went  into  the  shop  upon 
hearing  of  it  with  a  view  of  flnoing 
out  its  cause.  He  was  carrying  a 
lighted  candle  in  his  hand,  and  Im- 
mediately on  entering  tibie  shop  an 
explosion  took  place,  doing  damage 
to  the  plaintiff's  stock  and  premises. 
On  the  trial  of  an  action  against  the 
defendants  for  their  bream  of  con- 
tract in  not  supplying  a  proper  ser- 
vice pipe,  the  jury  found,  first,  that 
the  escape  of  gas  was  occadoned  by 
a  defect  in  the  pipe,  and  that  that  de- 
fect existed  in  tne  pipe  when  sup- 
plied; and,  secondly,  tnat  there  was 
negligence  on  the  part  of  the  gasfit- 
ter s  servant  in  carrying  a  lighted 
candle.    Upon  these  finmngs : — 

HM,  affirming  the  judgment  of  the 
Court  below,  that  the  plaintiff  was 
entitled  to  recover,  and  that  the  de- 
fendants were  not  relieved  from  lia- 
bility by  the  n^ligent  act  of  the 
gaefitter's servant.  SurrotM'v.Mwrch 
Uiu  and  Coke  OomparM. 

2Q5.  and  noU,  204 


db  Tl^  defendant's '  canal  was  con- 
structed under  an  Act  of  Parliament, 
by  which  the  canal  was  to  be  open  for 
use  by  the  public  on  payment  of  tolls. 
Defendants  were  authorized  to  take 
land  compulsorily  and  construct  the 
canal,  doing  as  little  damage  as  might 
be,  and  to  do  all  things  necessary  for 
making  and  preserving  and  usin^  the 
canal,  making  satisfaction  for  all  da- 
mages to  be  sustained  by  the  owners 
of  Ulnds  and  hereditaments  taken  or 
prejudiced  by  the  execution  of  the 
powers  of  the  Act.  Commisdonera 
were  appointed  who* were  to  deter- 
mine from  time  to  time  what  sum 
should  be  paid  for  the  purchase  of 
lands,  and  also  to  determine  what 
other  distinct  sum  should  be  paid  by 
defendants  as  recompense  for  any  da- 
mages which  might  be  at  any  time 
whatsoever  sustained  by  owners  of 
lands  or  hereditaments  by  reason  of 
the  making  or  maintaining  the  canal. 
The  minerals  under  the  canal  were 
expressl V  reserved  to  the  owners,  who 
were  to  DO  at  liberty,  subject  to  the 
providons  of  the  Act,  to  work  the 
minerals ;  provided  that  no  injury  be 
done  to  the  navigation.    By  another 
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elanse,  the  owners  were  not  to  work 
the  mineralB  without  giving  three 
moDthB  notice  to  defendant6>  who 
might  inspect  the  minee,  and  might, 
if  tney  thought  proper,  prevent  the 
working  of  the  mines,  paying  to  the 
owners  the  value;  on  failure  of  de- 
fendants to  inspect  the  mines  the 
owners  were  authorized  to  ^ork  them. 

Plaintiff  was  owner  of  mines  under 
the  canal,  and  gave  defendants  proper 
notice  of  his  intention  to  work  them : 
defendants  did  not  inspect,  and  re- 
fused to  purchase.  Plaintiff  proceeded 
to  work  the  mines,  without  regard  to 
the  surface,  and  without  attempting 
to  support  it,  and  knowing  that  the 
effect  would  be  to  let  down  the  sur- 
face, and  probably  distuib  the  strata, 
and  that  there  was  danger  of  the 
water  escaping  from  the  canal  into  the 
mines ;  but,  except  as  above,  plaintiff 
did  not  work  his  mines  in  any  negli- 
gent or  unskillful  or  improper  man- 
ner, but  got  the  coal  in  the  manner  in 
which  that  vein  of  coal  is  ordinarily 
gotten,  and  without  doing  so  he  could 
not  have  obtained  the  full  benefit  of 
his  coal.  The  canal  was  in  good  order 
when  plaintiff  commenced  working 
his  coal ;  and  defendants  did  all  they 
could  to  keep  the  canal  watertight,  by 
puddling,  £c.  During  part  of  the 
time,  while  plaintiffs  working  was 
going  on,  they  had  dammed  back  the 
water,  and  so  emptied  the  watef  out 
of  that  part  of  the  canal ;  but  they  re> 
fused  to  do  BO  for  the  three  months 
neoessaiT  for  plaintiff  to  work  out  his 
coaL  The  defendants  were  guilty 
of  no  actual  carelessness  in  the  ma- 
nagement of  their  canal,  unless  it  was 
carelessness  to  allow  the  water  to  be 
in  it  while  the  mines  were  worked. 
The  result  of  the  working  was  that 
the  strata  became  dislocatwL,  and  the 
water  of  the  canal  escaped  through 
the  cracks  and  flooded  the  workings, 
and  plaintiff  ^o^  obliged  to  abancfon 
hiscoaL 

The  plaintiff  thereupon  brought  an 
action,  charging  that  defendants,  lui* 
ving  brought  water  into  the  canal,  so 
improperly  managed  the  canal  and  the 
water,  that  U  escaped  and  flooded 
plfdntiff s  mine.  On  the  above  facts, 
the  Court  having  power  to  draw  in- 
ferences : — 

Held,  by  Gockbum,  G  J.,  Mellor  and 
Lush,  JJ.,  that  an  action  of  tort  could 
not  be  maintained. 

4.  Semhle,  by  the  same  judges,  that  the 
plaintiff  was  entitled  to  compensation 


under  the  Act  for  the  Iobb  of  his 
Hannen,  J.,  being  of  a 

opinion  on  both  points.  Butmr. 
my  of  Praprikon  €f  the 
Canal, 


pany 
nam 


5.  On  the  28th  of  April,  1870,  the 
iffi  retained  the  defendant,  a 
agent,  to  obtain  for  them  letters-pateDt 
for  **  A  new  automaton  vase  or  depo^ 
for  holding  coals,"  and  on  the  90(h  & 
provisional  spedfication  was  filed. 
Nothing  more  was  done  by  the  de> 
f  endant  until  the  end  of  August,  when 
he  fipive  notice  of  his  intention  to  pro- 
ceed with  the  patent,  pursuant  to  & 
12  of  15  ft  16  VicL  c  83;  and m  Oe- 
tober  he  applied  for  the  fiat  of  tlie 
Attorney  General  for  sealing  the  pa- 
tent. 

In  the  meantime,  viz :  on  the  15th 
of  June,  1870,  one  P.  had,  as  the  de- 
fendant was  aware,  filed  a  provisicHial 
specification  for  "Improvements  in 
coal  vases,"  which  turned  out  to  be 
substantially  the  same  as  the  plaint- 
ifis'  invention,  and  had  on  the  10th  of 
September  obtained  a  grant  of  letters- 
patent  for  the  same. 

The  Attomey-Goieral  rejected  the 
plaintiffs'  application,  upon  the  an- 
thority  of  Ez  parte  Ballet  (Law  Bep. 
4  Ch.  577),  where  under  ^imilar  dj- 
cumstances  the  second  applicant  for 
provisional  protection,  in  Uie  absence 
of  fraud,washeld  entitled  to  have  his 
letters  patent  sealed,  of  which  deci- 
sion, though  pronounced  in  May,  I860, 
the  defendant  was  ignorant. 

Hdd,  that  there  was  evidence  of 
negligence  on  the  part  of  the  defend- 
ant.   LeeY.  WaXker,  871 

6.  B.,  aged  twenty-two,  was  employed 
by  the  defenduits,  the  owner  of  a 
"fEictory"  within  the  meaning  of  7 
Vict,  c  15,  to  grease  the  bearings  be- 
tween the  fly  and  spur-wheel  of  a 
steam-engine  in  their  enfine-house. 
In  order  to  do  the  work  ne  had  to 
stand  on  a  wall  2  ft.  8  in.  thick,  in  a 
cavitv  made  for  the  purpose,  into 
whldfihe  crawled  through  uie  spokes 
of  the  fly-wheel ;  the  fly  wheel  being 
on  his  left  himd  revolving  in '  a  ^ 
wheel  race  "  in  the  engine  house,  and 
the  spur-wheel  on  his  ri^ht  hand, 
revolving  in  another  room  m  the  fac- 
tory. The  distance  between  the 
spokes  of  the  two  wheels  was  2  ft. 
10  in.  There  was  no  fence  along  the 
wall  edge  of  the  wheel-rtce,  on  which 
B.  was  placed  to  do  his  work,  and 
the  fly-wheel,  near  to  which,  how 
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ever,  children  or  young  persons  were 
not  liable  to  pass  or  be  emploTod, 
was  imfenced.  At  the  lime  of  the 
acddent,  B.  had  been  at  work  for 
five  days.  On  the  sixth  morning,  he 
was  caught  by  the  fly-wheel,  whirled 
into  the  air  and  killed.  At  the  trial 
of  an  action  by  his  widow  and  admin- 
istratrix for  pecuniary  loss  sustained 
by  his  death,  the  jury  found  that  he 
had  not  been  guilty  of  contributory 
negligence,  either  in  undertaking  the 
employment,  or  whilst  engaged  upon 
it,  ana  returned  a  verduct  for  the 
plaintiff.  On  a  rule  to  se^it  adde. 
*  pursuant  to  leave,  on  the  ground  that 
there  was  no  statutory  duty  to  fence 
the  place  in  question,  ana  that  the 
decreed  had  yoluntarily  encountered 
the  risk  incidental  to  his  employ- 
ment : — 

Hdd,  Ist,  that  the  defendants  were 
bound  under  7  Vict.  c.  15,  s.  21,  to 
fence  the  place  where  B.  had  to 
stand,,  it  being  the  edge  of  a  wheel- 
race  not  otherwise  secured;  and  se- 
condly, that  the  dangerous  character 
of  the  employhient  was  not  so  obviouB 
as  that  he  must  necessarrily  be  taken 
to  have  known  it :  or  that,  even  as- 
suming he  did  know  it,  that  circum- 
stance alone  was  not  enough  to  con- 
stitute him  a  "  volunteer  "  in  sudi  a 
sense  as  to  exonerate  the  defendants 
y  from  liability  for  the  consequences 
of  their  breach  of  their  statutory 
duty. 

7.  8enMe,  that  the  7  Vict.  c.  15,  s.  31, 
imposed  on  the  defendants  an  un- 
qualified duty  to  fence  the  fiy-wheel, 
whether  children  were  liable  to  pass 
or  be  employed  near  it  or  not.  Brit- 
ton  Qreal  WeO&m  OoUan  Co,       881 

8.  As  to  what  is  in  allowing  diseased 
animals  to  go  at  large,  &c       16  note 


See  Gabbieb,  125. 


NOTICE. 
See  AoKMT,  490. 

EZBCUTOBS  AND  ASMXSJSFSSJlTOBB, 

468. 

MOBTOAOB,  437. 


o. 

OPTION. 
See  AaBSBMBRT,  658. 


P. 

PABEN^r  AND  CHILD. 
See  Ltoultio,  ^8, 426,  wft^ 

PAROL  EVIDENCE. 
^  Will,  249, 260,  .400. 

PARTIES. 

See  Tbust,  588. 
Will,  664. 

PARTY  IN  INTEREST. 
See  Agbebmbst,  482 

PARTNERS. 

iSMSBBVIGB,566. 

PATENT. 
% 
See  Nbouobrcb,  871. 

^    PAYMENT. 

See  PBINGIFili  AJXD  SiTBBTT,  680 

PER  CAPITA. 

See  Lboagt,  682. 
Will.  616. 
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im>KL 


See  Lbgaot,  683. 


PEBFOBMANCE. 

See  Bbxagh  of  Pbomisb  ov  Mab^ 
BIA.OB,  218, 225,  note. 


PBBSONAL  BgTATE. 
WhenMalftKeatedaasncli.  688 


PIER 
See  TBBBPA88,  51. 


I^UGTICE. 
See  CoBFORAKiON,  828. 

DiBOOVISBT,  450. 


PBESUMPTION  OF  DEATH. 
See  Lbgact,  465, 467,  note. 


PBINCIPAL  Ain>  AGENT, 


PBINCIPAL  AND  SURETY. 

L  The  holder  of  a  seooiity  wlu>  agiees 
"With  the  principal  to  give  time  to  the 
flozety  by  00  doing  diBchargea  the 
Burety. 

8.  The  holder  of  a  Becnii^  is,  in  deal- 
ing with  the  security,  affected  by 
km>wledge  acquired  alter  taking  the 
flocority  aa  to  which  of  the  parties  lia- 


ble on' the  seeiui^is  the  prindpal 
and  which  Is  tfaesHijety. 

8.  A  flnandal  company,  by  aAveement 
with  an  agent,  accepted  bills  of  ex- 
change which  were  disooanted  for 
the  agent  by  a  discount  company, 
the  ajient  guaranteeing  payment. 
The  cuiBCOunt  company  were  not  at 
the  time  aware  of  the  relations  be- 
tween the  aoceptora  and  the  agent, 
but  were  informed  before  the  Dills 
matured  that  the  agent  waa  prind^, 
and  that  the  acceptors  were  suretieB. 
After  this  the  discount  company 
agreed%nth  the  agent  not  to  preas  tne 
acceptors  for  payment  until  certain 
other  bills  became  due : — 

J2^,  that  the  acceptora  were  there- 
by discharged.     OHenki  Mnaneial 

Oo.  478, 400,  note 

4.  A.  having  effected  polidea  upon  hia 
own  life  with  an  aaanranoe  office, 
mortgaged  them  to  the  office  aa  a  se- 
curity for  sucoes^ve  loans.  In  one  of 
these  mortgatfea  B.  became  auiety  for 
repayment  of  the  amount  borrowed. 
A.  aubaequently  became  bankrupt, 
and  B.  was  compelled  as  surety  to 
pay  part  of  the  debt. 
Upon  A,*e  death : 

Mad,  as  against  A.'e  assignee  in 
bu^miptcy,  that  B,  was  entitled  to 
marahall  the  aecuritiea  so  as  to  obtain* 
repayment  out  of  the  balance  of  the 
sevml  policy  moneys  of  the  amount 
which  ne  nad  been  compelled  aa 
surety  to  pay : 

6.  Meld,  also,  that  a  payment  to  B.  by 
A.'e  wife,  out  of  the  income  of  h^ 
separato  estate,  to  reimburse  him  .for 
the  loss  he  had  sustained,  was  not  a 
payment  on  account  of  or  aa  aoent  of 
A,  so  as  to  set  free  the  poUoiBe  pro 
tanto  from  B'e  claim.  Meyman  v. 
Duboie.  680 


PUBLIC  HIGHWAT. 

fiMTBBSPAB8,51. 


PUBLICATION. 
See  IsjuxKTOsax,  716. 
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RAILWAY. 

886  fiABHTTCB,  126,  969. 

Nbgu&bnob,  288. 

SFHGEFIO  PHRVOBMAlRa  (S46. 
B!KHETA0B  OT  TRAZTSITU,  148. 


RAPE. 
<Sm  CBncDfAL  Law«  226, 2d0, 9M«0. 


RATIFICATION. 
8ee  CoBFQRATiOK,  08. 


REAL  ESTATE. 
When  personal  deemed,  6d8«  621. 


REIIAINDER. 
See  Will,  22, 211, 672. 


RENT. 
See  LAxmunu)  ajxd  Tevabt,  liNIk 


REPLEVIN. 

Se$hAJKDSJOEa>  ASD  TBlfAIIT,  26. 

RETURN,  RIGra*  OF. 
See  Salb,  140, 148,  note. 


RIVER. 
See  Trbspass,  61. 
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SALE, 

1.  The  plaintiff,  on  Monday,  the  18th 
of  March,  1871,  bought  a  horse  of  the 
defendant,  warranted  to  have  been 
hunted  with  the  Bicester  houndB.  By 
a  condition  of  the  contract  he  was  to 
be  at  liberty  to  return  the  horse  if  it 
did  not  answer  its  description  up  to 
the  Wednesday  evening  following  the 
sale.  Previous  to  removing  it  from 
the  defendant's  premises  he  was  told 
by  the  grocmi  wno  had  charge  of  it, 
but  who  was  not  in  the  defendant's 
employment,  that  it  had  not,  nor  had 
it,  m  fact,  been  hunted  witibi  the  Bi- 
cester hounds.  The  plaintiff,  never- 
theless, took  the  horse  away.  Whilst 
it  was  in  his  possession,  though  not 
through  any  n^lect  or  default  on  his 
part,  it  met  with  an  accident  which 
depredated  its  value.  He  returned  it 
before  the  Wednssday  evening,  and 
brought  an  action  to  discover  the  price 
he  had  paid  for  it : — 

Held,  first,  that  the  plaintiff's  con- 
duct  in  removing  the  horse  after  the 
informati6n  given  him  by  the  groom 
did  not  deprive  him  of  his  right  imder 
the  contract  to  return  the  horse ;  and, 
secondly,  that  his  right  to  return  it 
was  unaffected  by  an  accident  having 
happened  to  it  whilst  it  was  in  his 
possession,  without  neglect  or  default 
on  his  part.    Head  v.  TattersaU,  140, 

n<^148 

2.  The  plaintifis  agreed  with  the  defend- 
ant to  ship  on  board  a  vessel  a  careo 
of  fresh-water  ice,  and  to  despatdi  the 
vessel  with  all  speed  to  any  ordered 
port  in  the  ynited  Kingdom,  "the 
vendors  forwarding  bills  of  lading  to 
the  purchaser,  and  upon  receipt  there- 
of, the  purchaser  takes  upon  himself 
all  risks  and  dangers  of  the  seas ;"  and 
the  defendant  agreed  to  buy  and  re- 
ceive the  ice  on  its  arrival,  and  pay  for 
it  in  cash  on  delivery,  at  the  rate  of 
208.  a  ton  of  20  cwt.,  weighed  on  board 
during  delivery.  The  vessel  was  lost 
during  the  voyage  by  risks  and  dan- 
gers of  the  seas,  within  the  meaning 
of  the  agreement,  and  after  the  re- 
ceipt by  the  defendant  of  Uie  bills  of 
lading.  The  plaintifHi  having  brought 
an  action  against  the  def  enaiEmt  to  re- 
cover the  value  of  the  cargo : — 

Held,  reversing  the  judgment  of  the 
Court  below,  that  the  plaintiffs  were 
entitled  to  recover. 
OaeOe  v.  Playford.  204 


96 


79& 

8u  Ofgoodf  lotfffve, 

O00  ilw— m»x»  40. 
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SERVICE. 

1.  Id  a  rait  MgabuA  Are  putaen,  ibtee 
of  whom  had  entered  appeanmee  and 
the  other  two  were  out  of  the  jniiB- 
diction  and  had  not.  snhatitated  eer- 
▼ice  of  a  notice  of  motion  for  an 
iDJanctton,  and  for  the  appointment 
or  a  receiver  on  any  of  the  three  part- 
aeni  for  the  two,  waa  allowed.  Lee§6 
r.MarHn.  066 


8HEBIFF. 

1.  The  plalntlflf  an  exeeation  creditor, 
delivered  a  writ  of  fl.  &.  to  the  fshe- 
rilT,  who  proceeded  to  execute  it  l^ 
seizing  goods  upon  the  plemises  and 
apparently  the  property  of  the  execu- 
tion debtor,  but  wnich  were  then,  in 
fact,  in  possession  of  the  holder  of  a 
bill  of  Mle  to  whom  they  had  been 
prerionsly  assigned.  The  sheriff  re- 
mained on  the  premises  until  dis- 
missed bv  the  plamtiifs  attorney,  and, 
being  directea  to  return  the  writ, 
made  a  return,  that  he  had  seized 
goods  of  the  debtor  and  kept  them 
until  ordered  by  the  plainti#s  attor- 
ney to  withdraw  from  possession. 
To  an  action  brought  by  the  plaintiff 
against  the  sheriff  for  not  levying 
under  the  writ,  and  for  a  false  return, 
the  defendant  pleaded  {inter  cUia), 
nuUa  bona,  and  at  the  trial,  set  up,  as 
his  sole  defence,  the  bill  of  sale, 
which  the  jur/  found  to  be  valid; 
and  a  verdict  was  entered  for  the  de- 
fendant : — 

Held,  that  actual  damage  was  ne- 
cessary to  support  the  action;  that 
the  defendant  was  not  estopped  by 
his   return,  from  proving  tnat   the 

Soods  seized  did  not  belong  to  the 
ebtor;  that  as  they  were  found  to 
be  the  property  of  the  assignee  they 
were  not  available  for  sale  under  the 
execution;  and  that,  therefore,  the 
plaintiff  had  sustained  no  damage 
Rom  the  conduct  of  the  sheriff,  and 
could  not  maintain  the  action.  /Stim- 
90n  V.  Famham.  60 


As 


SFEdFiC  FEKFOBMASCE. 
L  An 


owner,  part  of  wfaoae  land  had 


the  eompany,  whereby,  in 
tlon  of  the  previona  withdiawml  bj^ 
the  landowner  of  a  PeCitioii  to  PBifi»> 
ment  against  the  eompany's  bOl,  the 
eompany  agreed  to  oanatmct  and  for- 
ever midntain  at  their  <wrpaiipp  a  smI- 
ing  of  specified  length  alongBde  the 
line  upon  land  belonging  to  the  land- 
owner, and  to  be  provided  byihmi  far 
that  purpose,  for  the  nae  and  to  the 
reasonable  satis&ctioD  of  the  land- 
owner:— 

HM,  that  Una  agreement  was  not 
incapable  of  being  enforced  bj  a 
Court  of  Equity. 

2.  The  Court  will  not  refuse  to  decree 
specific  performance  d  an  agreement, 
although  the  plaintiff  may  have  a 
concurrent  remedy  in  damages,  or 
may  have  entered  into  a  negotiatioB 
for  a  money  compensation  midi  has 
ftdled.  OreeneY.WatCAetMnSail- 
toap,  540 

8.  When  the  Defendant  had  agreed  to 
execute  to  the  Plaintiff  a  mortgage 
of  certain  leasehold  premises  in  the 
usual  form,  oontuning  an  absolute 
power  of  sale,  in  consideration  of 
money  due,  and  had,  when  requested 
to  do  so,  fidled  to  execute  such  mort- 
gage:— 

The  court  made  a  decree  for  speci- 
fic performance.   AM(m  v.  Oorr^foiL 

665,566,M(e 

4.  A  sale  was  made  by  &e  Court  of 
Chancerv  under  conditions  which  pn- 
eluded  the  purchaser  £rom  objecting 
to  the  title  prior  to  the  doonment 
chosen  as  root  of  title,  and  made  re- 
citals in  deeds  more  than  twenty 
years  old  conclusive.  A  recital  co- 
vered by  this  condition  was  so  framed 
as  to  conceal  a  defect  of  title  prior  to 
the  date  fixed  for  commencement  of 
title.  The  purchaser  inquired  into 
the  prior  title,  and  refused  to  com- 
plete on  the  ground  that  the  prior 
title  was  bad ;  and  the  Court  being 
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of  opinion  that  sach  objection  was 
well  founded : — 

EM,  that,  the  sale  being  by  the 
Court,  the  purchaser  was  not  pre- 
cluded by  the  conditions  from  raising 
the  objection,  and  ouffht  to  be  dis> 
charged  from  his  purchase. 

5.  Whether  a  similar  decision  would 
be  given  in  the  case  of  an  ordinary 
sale,  qume.    EUe  v.  Else.  645 

Su  Frauds,  Statdtb  of,  640. 
Lunatic,  506. 
Will,  415. 


STATUTE  OP  FRAUDS. 
866  Frauds,  Statute  of. 

STATING  PROCEEDINGS. 
8u  Former  Suit,  724. 

STOCKHOLDERS. 

When  subscription  obtained  by  fraud. 

567,  611,  Twte, 

See  CoRFORATicAf ,  98. 

STOPPAGE  IN  TRANSITU. 

1>  A  company  sold  goods,  alleged  to  be 
for  exportation,  to  one  A<uims,  for 
205^.,  and  took  in  payment  68^.  in  cash, 
and  his  acceptance  for  the  residue. 
By  his  direction  they  forwarded  the 
goods  by  the  defendants'  line  to  the 

Elaintiff  at  Liverpool,  who  was  aUeged 
y  Adams  to  be  his  shipping  agent. 
Afterwards,  having  reason  to  suspect 
the  solvency  of  Aoams,  they  directed 
the  defendants  to  stop  the  goods  in 
transitu,  but  this  message  did  not  ar- 
rive at  Liverpool  until  fSter  the  tran- 
aitus  had  been  determined.  The  de- 
fendants afterwards,  at  the  request  of 
the  company,  returned  them  the 
goods.  No  act  avoiding  the  contract 
on  the  ground  of  fraud  was  done  by 
the  company  until  plea  in  this  action. 
The  pl&intiti'  having  brought  an 
action  against  the  defendants  for  the 
goods,  the, defendants  pleaded  fraud 
in  Adams,'to  wiiich  tlie  plaintiff  was 


2. 


piiry.  At  the  trial,  the  jury  found 
that  Adams  obtained  the  goods  with 
the  intention  of  notpM^lng  for  them ; 
that  the  plaintiff  had  advanced  to 
Adams  a  sum  of  250^  (out  of  which 
the  68^.  was  paid),  but  that  the  ad- 
vance was  not  bona  fide ;  and  that  at 
the  time  he  advanced  it  he  knew  of 
the  fraudulent  intention  of  Adams. 
The  judge  directed  a  verdict  for  the 
defendants  with  leave  to  amend ;  and 
with  leave  to  the  plaintiff  to  enter  the 
verdict  for  him  for  205^.,  if  the  Court 
should  think  that  the  defendants  were 
not  entitled  to  the  verdict,  either  on 
the  pleas  as  they  stood,  or  upon  any 
possible  amendment  thereof. 

The  Court  below  having  made  ab- 
solute a  rule  obtained  by  the  plaintiff 
to  enter  a  verdict  for  him : — 

Held,  (reversing  the  judgment  of 
the  Court  below),  that  the  defendants 
were  entitled  to  retain  their  verdict ; 
for  that  an  equitable  plea  would  be 
good  which  stated  that  the  goods  had 
beei^sold  to  Adams  and  deuvered  by 
the  company  to  the  defendants  for 
the  purpose  of  being  delivered  to  the 
plaintiff  under  a  contract  induced 
by  the  fraud  of  Adams,  to  which  the 
plaintiff  was  privy;  that  tiie  company, 
under  a  mistaken  supposition  that  the 
transitus  was  still  subsisting,  obtain- 
ed from  the  defendants  ^e  redeli- 
very of  the  goods  to  them,  which  was 
a  breach  of  the  contract  between  the 
defendants  and  the  plaintiff ;  but  that 
afterwards,  and  after  action  com- 
menced, the  company  having  discov- 
ered the  fraud,  and  that  the  plaintiff 
was  privy  to  it,  did  elect  to  rescind 
the  contract,  and  revest  the  property 
in  the  goods  in  themselves,  and  that 
this  was  done  before  any  act  was  done 
by  them  affirming  the  contract,  or 
otherwise  detenninang  their  election ; 
that  no  interest  had  vested  in  any 
innocMit  person  rendering  it  inequit- 
able or  unlust  to  rescind  the  eontnust ; 
and  that  the  plaintiff  was  inequitably 
proceeding  with  the  suit  for  the  pur- 
pose of  obtaining  in  damages  from 
the  defendants  on  the  record  and  the 
company,  who  were  the  real  defend- 
ants, the  value  of  the  goods  thus  re- 
vested in  the  company. 

Hddy  also,  that,  although  in  an  action 
by  Adams  against  the  company  it 
might  have  been  necessary  in  plead- 
ing a  similar  plea  to  have  brought 
into  court  the  money  paid  by  him  to 
them,  it  was  not  necessary  in  this 
action  either  to  bring  the  money  into 
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oourt,  or  to  aver  readiness  and  'willlDA'- 
nesB  to  retom  the  money,  inaemacn 
aa  Adama  waa  not  a  party  to  the  ac- 
tion. Clouffh  v.  Loryian  (m^  North 
WetUm  Boyij^My.  148 


BUBSCBEBINa  WTTKESS. 


BeeYfmL,  28a 


SURBTT. 


8m  Pbivoipal  akd  Sxtbety,  478,  noU 
490, 680, 


SURVIVORS. 


See  Will,  415. 


T. 


TBNANTS  IN  COMMON 
Bee  Will,  587, 585,  616. 

TESTAMENTARY  GUARDIAN. 
See  Will,  638. 


TITLE. 

See  liAlTDLOBD  AND  TBOT AHT,  d6 

Salb,  204. 


•     TRADE  MARKS. 

1.  A  firm  of  forwarding  agents  in  Lon^ 
don  received  from  correspondents 
abroad  several  boxes  of  cigars  bear- 
ing forged  brands,  which  were  to  be 
deUvered  to  several  persons  in  Eng- 
land. On  application  by  the  makers 
whose  brand  had  been  forged,  the 
agents  gave  information  as  to  the 
consignors,  and  offered  either  to  send 
back  the  cigars  or  to  erase  the  brands. 


£Ki{(i  (affirming  the  decree  of  tiio 
Maater  of  the  Rolls),  on  a  bill  for  in- 
junction  filed  by  the  makers  whoso 
brands  were  forged,  that  the  iuxX  at 
the  agents  being  merely  caniers  waa 
no  defence  to  the  suit,  but  that  as 
they  had  given  sufficient  information, 
and  ofier^  to  erase  the  brands,  they 
were  not  to  pay  coats. 


9.  The  Apipellant  gave  notice  to  a 
spondent  whose  costs  the  Appellant 
had  been  ordered  to  pay,  that  no  al- 
teration in  the  order  aa  to  his  eosta 
was  asked  for,  and  offered  to  pay  his 
costs. 


8.  BM,  that  the  Respondent 
entitled  to  his  coata  of  u> 
the  appeal.    Upmam^Y: 


waa  not 
on. 

».'474 


TRESPASS. 

1.  The  plaintiff  was  the  owner  of  the 
soil  forming  the  bed  of  a  navigable 
lake,  tfid  also  of  jl  pier  which  had 

*  been  tnereon  erected  wrongfolly  by 
a  third  person.  The  defendants,  in 
common  with  the  public,  had  the 
right  of  navigating  tne  lake,  and  were 
the  lessees,  from  the  penon  who 
erected  the  pier,  of  the  land  adjoin- 
ing  that  part  of  the  lake  where  the 
pier  was  erected,  and  therefore  had  a 
right  to  embark  and  disembark,  at 
the  land  leased  by  them,  passengers 
using  the  defendants'  boats  on  the 
lake.  The  pier  was  maintained  by 
the  plaintiff,  and  from  its  position 
prevented  the  defendants  from  get- 
ting with  their  boats  to  the  land 
leased  by  them  when  Uniting  and 
taking  on  bou^  passengers : — 

HM,  that  the  defendants  were 
justified  in  causing  passengers  topaas 
and  re-pass  over  the  pier  between 
their  boats  and  the  land  leased  by 
them.  MarshaUy.  UUeemUer  Steam 
ya/oigaHon  Co.  51 


TRUST  AND  TRUSTEE. 

1.  A  testator  by  his  will  desired  his 
trustees  to  give  up  his  farm  to  hip 
nephew,  the  Plaintiff,  if  the  landlord 
would  accept  him  as  tenant ;  and  in 
that  case  he  bequeathed  to  him  the 
farming  stock.  He  also  gave  some 
real  property  to  the  Blfuntiff,  and 
gave  legacies  and  annuities  to  the 
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Plaintiff's  fadier,  mother^  aod  sis- 
ten,  and  otiiecr  persons,  indnding  the 
truBtees.  One  of  the  trustees  of  the 
will  was  steward  to  the  landlord. 
There  were  hardly  any  assets  to  pay 
the  legacies  and  annuities  if  the 
PlaintSPtook  the  farming  stock,  upon 
which  the  trustees  represented  the 
case  to  the  landlord,  who  left  it  to 
their  decision  whether  the  Plaintiff 
should  be  accepted  as  tenant.  They 
accordingly  refused  to  let  him  be  ac- 
cepted, unless  he  executed  a  deed 
making  over  the  devised  real  estate 
to  pay  the  legades  and  annuities : — 
Held  (affirming  the  decision  of  the 
Master  of  the  Bolls),  that  it  was  a 
breach  of  trust  on  the  i)art  of  the 
trustees  to  endeavor  to  induce  the 
landlord  to  refuse  his  consent  to  the 
Plaintiff  having  the  tenancy,  which 
the  testator  had  by  his  will  expressed 
his  wish  for  him  to  have ;  and  that 
the  deed,  having  been  obtained  by 
means  of  that  breach  of  trust,  must 
be  set  aside ;  and  that  the  trustees, 
havifl^  made  the  suit  necessary,  and 
hostilely  contested  Ihe  Plaintiff's 
right  to  relief,  mast  pay  the  costs  of 
the  suit.    MUs  v.  Barker.  4S0 

2.  The  Court  has  power,  under  the  82d 
section  of  the  Trustee  Act,  1850,  to 
appoint  a  new  trustee  In  place  of  a 
trusts  who  is  permanently  residing 
abroad,  without  his  consent. 

8.  Semble,  a  power  in  a  settlement  to 
appoint  a  new  trustee  in  the  place  of 
a  trustee  incapable  to  act  applies  to 
personal  incapacity,  and  not  to  sim- 
ple residence  abroad.  In  re  BignM*8 
Trust.  .     506 

4.  By  a  marriage  settlement  lands  were 
conveyed  to  trustees  to  the  use  of  all 
the  children  equally,  and  his,  her,  and 
their  heirs  and  assigns,  with  power 
of  sale,  and  a  direction  that  the  pro- 
ceeds should  be  laid  out  in  the  pur- 
chase-of  other  lands,  or  on  govern- 
ment or  real  securities,  which,  when 
purchased,  should  be  made  liable  to 
the  same  trusts,  estates,  and  limita- 
tions as  were  declared  of  the  trust 
premises.  The  lands  were  sold  and 
thepToceeds  invested  on  mortgage : — 

Meidy  that  the  proceeds  of  tne  sale 
must  be  treated  as  personalty  and 
not  as  realty.    Attorn  v.  AtweU.   638 

5.  A  testator  died  in  1810  in  India, 
having  bequeathed  his  English  pro- 
perty to  two  infantH,  whom  he  ac- 


knowledged as  hte  natural  duldzen ; 
and  having  appointed  his  nephew,  2). 
B,,  to  be  their  guaMlan.  Paart  of  his 
property  consisted  of  a  bond,  dated 
in  1810,  in  which  he  was  obligee,  the 
obligor  being  seised  of  real  estate  in 
Ireland,  In  1811 D.  JBJ,  obtained  pos- 
session of  the  bond  from  the  testatoi^s 
executor ;  but  he  did  not  register  it, 
nor  did  he  (as  it  was  stated  and  ad- 
mitted on  demurrer)  ever  take  any 
steps  towards  realidng  the  security. 
In  18^  the  elder  of  &e  infants  at- 
tained twenty-one ;  in  1883  she  mar- 
ried; and  in  1888,  when  (as  alleged 
and  admitted  on  demurrer)  the  bond 
had  become  irrecoverable,  i>.  E,,  for 
the  first  time^  informed  the  elder 
child  and  her  husband,  who  were  co- 
Plaintifib,  of  the  existence  of  the 
bond ;  and  upon  finding  it  was  then 
too  late  to  register  it,  he  handed  it  to 
the  male  Plaintiff,  directing  him  to  see 
to  it. 

No  step  was  taken  until  2).  E.*s 
death  hi  1870,  after  which,  in  1871 
the  bill  was  filed,  seeking  to  make 
2).  E,*8  estate  liable  as  for  a  breach 
%>f  trust.  At  this  time  the  younger 
infant  was  dead,  and  had  no  l^al 
personal  representative ;  but  his  apn, 
who  was  entitled  to  administer,  was 
made  a  Defendant. 

6.  SembUt  D.  E.  was  not  at  any  time 
liable  for  any  breach  of  trust;  but 
if  he  was : — 

7.  HMy  That  the  Plaintiffs,  by  ac- 
quiescing for  thirty*eight  years,  and 
waiting  till  D.  E:%  death,  had  lost 
their  right  to  make  any  olahn  against 
his  estate ;  and  demurrer  to  the  bUl 
allowed. 

8.  Qucere,  whether  the  bill  was  not  de- 
fective for  want  of  parties.  Bleeman 
V.  Wilson.  588 

See  Mabbibd  Women,  362. 
Will,  588, 031. 


V.     • 

ULTRA  VIBES, 
See  Ck)EPORATiOK,  96. 
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USAeE. 


When  eyidenoe  of  admWIble  aad  ipHien 
not,  41  naU. 

/)teAa]ERT8d,  885,661. 


V. 


VAEIANCE. 
Gbdonal  Law,  891. 


VENDOR  AND  VENDER   . 

J9ee  AoBEEMSNT,  42, 177, 191,  note. 
Good  Will,  711. 
Injtjnction,  670. 
Sale,  140, 148  fu^,  204.  i 

SroFPAaE  m  TsAifBrrn,  148. 


W. 


WARRANTY. 


8&6  OovENAirr,  47. 

Inbukancb  Mabinb,  120. 
Salb,  140, 148  note. 


WILFUL. 
See  Grdonal  Law,  408, 408  note. 


WILL. 

1.  Atestetordevieedan  estate,  of  which 
he  died  seised  in  fee,  to  his  biother, 
W.  H.,  for  life,  and  after  the  decease 
of  W.  H.,  to  the  four  sons  of  W.  H., 
his  nephews,  for  life  as  tenants  in 
common ;  and  aftor  their  decease  he 
devised  the  share  or  shares  of  his  said 


nephewB  nspectivel  j  to  their  lespee ' 
tive  eldest  sons,  then  living  for  fife ; 
and  after  the  decease  of  snch  eldest 
0onB  to  the  first  and  other  sons  of  the 
latter  enccessiyely  in  tail  male.  In 
default  of  issne  of  the  eldest  sons,  be 
devised  the  same  share  or  shares  to  the 
second,  third,  and  other  sons,  then 
living,  of  his  said  nephews  severally 
and  successively,  according  to  the& 
respective  seniorities,  and  to  their 
issue  in  tail  male  in  the  same  manner 
and  for  the  same  estate  and  estates 
^as  he  had  before  given  to  the  eldest 
*8ons  of  such  nephews.  Failing  ^e 
issue  of  the  sons  then  living,  he  de- 
vised to  all  and  every  the  sons  of  bis 
nephews  hereafter  to  he  bom  in  tail 
male.  After  which  the  will  proceeded 
thus :  "  And  for  de&ult  of  such  issae, 
I  give  and  devise  the  same  to  my  own 
right  heirs  for  ever,  it  being  my  will 
and  intention  that  the  said  lands  shsIL 
go  and  remain  in  mv  name  and  fa- 
mily for  ever,  or  so  long  as  the  law 
will  permit  such  eigoyment^of  the 
same": — 

Held,  that  the  clause  in  favor  of 
the  heirs  general  did  not  take  effect 
so  long  as  any  issue  of  any  of  the  de- 
visees capable  of  taking  as  tenants 
in  tidl  survived,  and  that- cross  re- 
mainders were  to  be  implied  in  favor 
of  surviving  tenants  in  common. 
HmMtf'ord  v.  Ednwtford.    *         S3 

2.  By  a  will,  dated  before  1888,  the  tes- 
tator gave  lands  to  his  wife  without 
words  of  limitation.  He  also  made 
her  executrix  and  general  legatee. 
And  (1)  he  provided  that  if  his  vrife 
should  marry  again,  an  inventory 
should  be  taken  of  all  the  land,  goods, 
&c.,  oefore  mentioned  by  certain  per- 
sons, whom  he  appointed  guardians 
of  his  children,  with  power  to  take 
away  the  goods,  Ac,  and  to  **  reserve  " 
them  and  the  land  for  the  benefit  of 
his  children,  until  the  two  youngest 
should  have  arrived  at  an  age  capa- 
ble of  providing  for  themselves,  uid 
then  to  sell  the  whole,  and  divide  the 
proceeds  equally  amongst  his  surviv- 
ing children ;  (2)he  dir^ted  that "  n^ 
executrix  shall  pay  mjr  eldest  son  W. 
P.  the  sum  of  6e.  a  year  for  wages  so 
long  as  he  shall  continue  to  labor  on 
the  f ann  after  my  decease : " — 

8.  Jffeld,  affirming  the  judgment  of  the 
Court  below,  that  the  widow  took  the 
fee 

By  Gockbnm,  GJ.,  Willes,  and 
Orove,  J  J.,  on  the  ground  that  clause 
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,  1  diBclofled  an  intention  that  she 
should  take  the  fee,  eabject  to  the 
limitation  over  on  her  marrring  again. 

By  Blackburn,  J.,  on  tne  ground 
that  the  direction  to  paj  51,  a  year  to 
W.  P.  in  dause  3  enlarged  the  estate 
to  a  fee. 

By  Mellor  and  Brett,  J  J.,  on  both 
grounds*.    Pi^bweU  ▼.  Spencer,     211 

4.  The  deceased  executed  his  will  in 
the  presence  of  two  witnesses,  who 
signed  their  names*  in  his  presence, 
one  opposite  the  word  "  execn- 
ton"  the  other  opposite  the  word 
"witness."  There  was  no  attesta- 
tion clause  to  the  will.  The  de- 
ceased intended  one  of  the  witnesses 

,  to  be  his  executor,  and  asked  him  to 
sign  his  name  in  that  character. 

The  Court  held,  that  such  person 
did  not  sign  the  will  exclusively  as 
executor ;  out  that  he  also  intended 
by  his  signature  to  affirm  that  the  de- 
ceased executed  the  wiU  in  his  pre- 

,  sence,  and  that  consequently  the  exe- 
cution was  valid.  Oriffithsv.  Orifflths, 

236 

5.  The  deceased,  by  his  will,  appointed 
his  wife  sole  executrix,  and  in  default 
of  her,  two  other  persons  to  be  exe- 
cutors. The  wife  took  probate,  and 
died:— 

Seld,itA%  such  other  persons  were, 
on  the  death  of  the  wife,  entitled  to 
administer  the  es^pite  of  the  deceased 
as  substituted  executors.  Foster^e 
Qooda.  240 

Qi  The  testator  appointed  as  his  execu> 
tor  his  son  Forster  Cliarter.  He  had 
no  son  of  that  name,  but  two  sons 
named  William  Forster  Charter  and 
Charles  Charter. 

The  Court,  on  evidence  of  the  cir- 
cumstances under  which  the  testator 
wrote  the  will,  and  of  the  position 
of  the  parties  about  him,  and  also  on 
consideration  of  the  contents  of  the 
will  itself,  determined  that  the  latter 
was  the  person  denoted  by  the  will, 

#  and  decreed  probate  to  him.  Charter 
V.  Charter.  249,  and  note,  260 

7.  It  ^ould  seem  that  in  such  a  case 
the  Court  may  receive  parol  evidence 
of  the  intention  of  the  testator.  Cliar- 
ter  V.  Charter.         249,  and  note,  260 

8.  F.  and  L.  were  partners  entitled  in 
equal  shares.  Part  of  the  assets  con- 
^sted  of*  leasehold  premises  vested 
in  them  as  joint  tenants,  in  which  the 


business  was  carried  on.  F.,  by  his 
will,  bequeathed  to  X. "  all  my  share 
of  the  leasehold  premises  in  which 
my  busiliess  is  carried  on."  After 
F.*8  death  the  assets  of  the  partner- 
ship proved  InsnfBcient  to  pay  the 
partnership  debts,  though  L.  and  the 
estate  of  J^  were  amply  solvent.  L. 
bought  the  share  of  F.  in  the  lease- 
hold premises,  without  prejudice  to 
his  rights  under  the  bequest;  and 
a  certificate  having  been  made  in  a 
suit  for  the  adminiifcration  of  F.*»  es- 
tate, showing  that  it  was  solvent,  L. 
presented  a  petition  to  have  it  de- 
clared that  the  e0ect  of  the  bequest 
was  to  give  him  a  moiety  of  the  lease- 
hold, exonerated  out  of  F.*»  estate 
from  the  partnership  debts,  and  for 
the  return  of  the  purchase  money 
which  he  had  paid: — 

Held  (reversing  the  decision  of 
Stuart,  V .  C),  that  the  bequest  only 
gave  such  interest  in  the  leasehold 
as  F.  had,  namely,  a  ri«^ht  to  a  moiety 
subject  to  payment  of  the  partnership 
debts;  and  that  as  the  partnership 
debts  exhausted  the  assets  the  be- 
quest failed.    FarquJiar  v.  Hodden, 

409 

9.  A  testator  gave  his  estates  to  trustees 
upon  trust  to  pay  the  rents  to  his  two 
daughters  (both  then  unmarried)  in 
'  equal  shares  during  their  respective 
lives  '*  independently  of  the  control 
of  any  husband  or  husbands  with 
whom  they  or  either  o^  them  might 
happen  to  intermarry ;"  and  aner 
their  respective  decease,  upon  trust 
to  convey  the  estates  "unto  and 
equally  between  the  respective  hus- 
bands of  them,  my  said  dftughters,  to 
hold  to  them  respectively,  and  their 
respective  heirs  and  assigns ;"  with  a 
proviso,  that  if  either  of  his  daughters 
should  "  depart  this  life  unmarried," 
her  share  should  go  to  the  survivor 
for  her  life,  and  on  her  decease  the 
whole  should  be  conveved  to  the  hus- 
band of  the  survivmff  daughter. 
Both  daughters  married.  One  died 
in  the  lifetmie  of  her  husband.  Then 
the  husband  of  the  other  died,  having 
devised  his  interest  in  the  estate  to 
his  wife  absolutely: — 

SM  (reversing  the  decision  of 
Wiekens,  V.C),  that  the  surviving 
daughter  could  make  a  good  title  to  a 
moiety  of  the  estate ;  for  that  a  gift 
to  an  unmarried  woman  for  life,  with 
remainder  in  fee  to  her  husband 
gives  an  indefeasibly  vested  remain- 
der in  fee  to  her  first  husband.    And 
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that,M  the  qveftton  tuned  ott  ft  ge> 
nenl  mle  of  oonatniekkm,  iiiiafl>Mtt6d 
by  any  fpedal  context  in  the  will, 
the  tiUe  would  be  foroeS  on  a  pur- 
chMer.    Badford  ▼.  WULU.  415 

10.  A  teetator,  by  hie  vriil,  gave  hie 
property  to  hie  wife  for  life,  and  after 
ner  death  equally  between  hia  child- 
ren, sabject  to  a  proTieo  directing 
tha^hietnutees  ahonld  deduct  from 
the  ahare  of  hia  daughter  M.  B,,  the 
Bom  of  £900  which  he  had  advanced 
to  her,  and  add  it  to  hie  pezwnal  es- 
tate ;  and  that  if,  at  liie  period  of  die- 
tribntion,  M.  B.  "  ahonld  be  indebted 
to  any  or  either  of  her  brothers  or 
sisters  in  respect  of  adTanoes  made 
to  her,  his  trustees  should  be  em- 
powered to  deduct  all  or  any  such 
debts  or  advances  from  her  shaie,  and 
p^y  the  same  to  the  brother  or  sister 
to  whom  the  same  might  be  owing/' 
Jf.  B,  had  borrowed  from  one  brother 
£100,  on  a  promissory  note  bearing  In- 
terest, and  had  borrowed  other  sums 
from  another  brother.  Nearly  all 
these  debts  had,  before  the  time  of 
distribution,  become  barred  by  the 
/Statute  of  Limitatiom : — 

Held,  by  the  ViceX:9iancellor  of  the 
Duchy  Ck)nrt  of  La/necuter,  that  the 
trustees  were  authorized  to  deduct 
from  M.  B*e  share  all  the  debts, 
though  barred  by  the  statute,  with 
the  interest  on  such  as  carried  inte- 
rest:— 

11.  HMtOn  appeal,  that  the  decree  was 
right  so  far  as  regarded  the  principal 
of  the  debts,  though  barred  by  the 
statute ;  but  that  the  intention  of  the 
testator  was  to  put  advances  by  bro- 
thers and  sisters  on  the  same  footing 
as  advances  by  himself,  and  that  inte- 
rest, therefore,  oufht  not  to  be  de- 
ducted.   Pm»{0  v.  PwiU  410  and  note 
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12.  A  testatrix,  by  will  made  in  1868, 
gave  a  lega<7  to  "  the  treasurer  for 
the.  time  being  of  the  fund  for  the  re- 
lief of  the  widows  and  orphans  of  the 
clergy  of  the  diocese  of  WcrcetAer,  to 
be  applied  by  him  for  the  benefit  of 
that  charity."  Two  societies  made  a 
claim.  One  had  been  foundedin  1777 
for  the  relief  of  the  widows  and  or- 
phans of  the  clergy  of  the  diocese,  at 
which  time  the  diocese  comprised  only 
the  Archdeaconry .  of  Worceet-er.  In 
1887  the  Archdeaconry  of  Coventry 
was  added  to  the  diocese,  and  in  1848 
the  Worcester  society  altered  its  title. 


0Ofl0to  duyw  tint  ilB  opencttoBs ' 
lUBliiclBd  totheardideaeottryotf  Wer^ 
eeetet-  Tfao  ouier  society  had  tmn 
founded  in  1777  lor  tlie  itSkd  oi-miA- 
ows  and  ofphans  of  clergy  in  flieAjdi- 
deBtotmry €ji  Otn&fUrif.  lliefsiberof 
the  testatrix  bad  beoi  a  subaciiber  to 
the  ir^vsiCsrsodetytiniiladBSlliin 
1817.  Hia  widow  had  oontinued  tiba 
subscription  till  her  death  in  1880. 
and  the  testatrix  had  continned  it 
from  that  time  at  an  increased  ncte; 
but  it  did  not  api)ear  that  the  tesbdiix, 
or  any  of  her  tKOulj,  had  snbsaribed 
to  the  Cowntrp  society : — 

SM,  by  MaUns,  V.G.,  that  tbe  ^ 
was  to  be  treated  as  a  gift  to  an  ob> 
ject,  not  to  a  partiealar  society,  and 
must  be  apportioned  between  the  two 
sodetieB: 


18.  Held,  on  appeal,  that  the  gift 
gift  to  a  particnlar  society,  with  a 
slight  inaccuracy  of  description,  and 
th«t  the  Wareeeter  society  was  solely 
entitled.    In  re  KUeerte  Tnut,     W 

14.  A  Rift  in  trust  for  "  all  and  evny 
the  cnild  and  chUdren  "oiA.  and  his, 
her,  and  their  executors,  administra- 
tors, and  assigns,  for  his,  her,  and 
their  own  absolute  use  and  benefit :— 

HJeid,  to  create  li  Joint  tenancy. 
Morgan  v.  BrUten,  587 

15.  A  testator  cannot  by  will  lawfttSy 
appoint  any  one  lb  be  guardian  of  his 
illegitimate  diildren.  Bleeman  ^. 
Wiison. 


16.  A  testamentary  guardian  Is  a  trus- 
tee of  such  property  as  comes  to  his 
hands  in  that  character.  JSleeman  v. 
WiUon.  S88 

17.  A  testator  in  1806  devised  estates  to 
his  eldest  son  B.  for  life,  wHh  re- 
mainders to  his  grandson  JB.  for  life ; 
to  trustees  to  preserve  contimrant  es- 
tates ;  to  other  trustees  for  500  years 
upon  certain  trusts ;  to  the  first  and 
oUier  sons  of  his  grandson  &  in  tail 
male )  and  in  default  of  issue,  to  till 
second  and  other  sons  of  his  son  R  in 
tail  male ;  and  in  default  of  issue  to 
his  son  JT.  for  life ;  to  the  sam#  trus- 
tees to  preserve  contingent  estates ;  to 
the  first  and  other  sons  of  Jf.  in  tail 
male ;  with  remainders  over  in  tt^T 
of  other  sons  for  life  and  their  iasae 
in  tail. 

The  limitation  of  the  term  was  for 
the  purpose  of  enablli^  the  trustees, 
by  mortgage  or  otherwise,  in  case  any 
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one  or  more  of  the  IcBtotort  yonager 
eooB,  or  their  l«ne,  dioald  beoome 
eeiiad  in  pdMMriiMi  by  virtue  of  the 
llmitatfoM  of  the  eeUtea  devised  to 
hie  son  it.  to  Hle^  with  wmaiaden 
over,  to  niee  a  eniii  of  £5000  for  the 
benefit  of  sncfa  of  the'teetator'B  eons 
(except  the  son  in  poBBesBkm  of  the 
eeteies)  m  ahoold  be  then  living,  or 
their  iMoe. 

The  teetetor^s  eldest  eon  hed  no 
eon  other  then  the  teetaftor'sgrnndBon 
JB^  whodiedonthe84thof  Febrauy, 
1870,  withottt  ianie,  end  the  eeteteB 
devolved  npon  the  inlent  Defendent, 
a  aandeon  of  the  teitAtor'fl  eon  N. 

The  Plaintiffii  were  a  vonnger  0on 
of  JIT.,  and  tlie  eon  of  the  testator's 
yooager  soil  H, : — 

HM,  on  demnrrer  to  a  bill  praying 
a  declaration  tliat  aeoording  to  the 
tme  construction  of  the  will,  and  in 
the  events  whieh  had  happened,  the 
•  sum  of  £5000  was  validly  charged 
npon  the  estates,  and  was  now  raisiBa- 
ble  with  interest  at  4  per  cent,  from 
thelMthof  February,  1870,  that  the 
charge  fsdled  for  remoteness.  Bi^kM 
V.  Sifket,  566 

18.  Under  a  gift.in  a  will  to  such  of  the 
nei^ewB  and  nieces  of  A,  and  the 
chudren  of  A.*9  deceased  niece  B. 
therdnafter  named  (then  followed  the 
nsmes  of  the  nephews  and  nieces  and 
children  of  the  deceased  niece),  as 
should  be.  living  at  the  time  of  the 
decease  of  the  testatrix,  to  be  divided 
between  and  among  them  per  stirves 
equally  and  not  per  capita,  the  chfid- 
ren  of  B,  taking  between  them  only 
the  equal  share  to  which  B.  would 
have  been  entitled  if  named  in  that 
bequest  instead  of  her  children,  and 
living  at  the  time  of  thedecesseof 
the  testatrix  :— 

ffdd,  that  the  children  of  B.  took 
as  tenants  in  common.  AUon^ 
Qeneral  v.  Fletcher,  616 

tt.  Testator  appointed  his  "  friend"  P. 
his  executor,  and  gave  him  a  legacy 
*'  as  a  remembrance."  P.  did  not  act 
as  executor : — 

Hdd,  that  he  w«e  entitled  to  the 
legacy  without  proving  the  wiU. 
Butib  V.  Teherton.  610 

BO.  A  testator  devised  and  bequeathed 
all  his  estate  and  effects  to  trustees, 
their  heirs,  executors,  and  adminis- 
trstore,  upon  trust  to  convert  his  per- 
sonal estate,  not  being  money,  and  to 
stand  possessed  of  the  money  to  arise 
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by  eodi  sale,  and  of  the  rest  and  re- 
■idQe  of  his  estate  and  eflbcts  upon 
trust  to  invest  the  same  In  Govern- 
ment or  leal  securltiee,  and  to  stsnd 
possessed  of  mtA  Investments  npq^ 
trusts  fdr  the  benefit  of  the  widow 
and  children  and  brothers  and  sisten 
of  the  testator: — 

JSUd,  that  the  real  estate  of  the  tee 
tator  passed  to  the  trustees,  but  that 
the  ben^dal  interest  therein  was  un- 
disposed of  by  the  will,  And  eonse- 
quently  resulted  to  the  testator's  heir. 
Langleif  v  Longley.  681 

91.  A  testatrix  having  a  power  nnder 
a  marriage  settlonent  to  appoint  cer- 
tain diaMS  of  real  estate  made  an 
appointment  to  her  husband  "in 
trust  to  stand  possessed  thereof,  and 
to  enjoy  the  rents,  prc^ts,  and  in- 
come arising  and  to  arise  Uiereiyom 
for  his  own  absolute  use  and  benefit, 
for  and  during  the  term  of  his  natu- 
ral Ufe,  with  power  to  take  and  apply 
the  whole  or  any  part  of  the  capitu 
arising  therefrom  to  and  for  his  own 
benefit,  and  from  and  after  the  de- 
cease of  my  said  husband,"  over : — 

EM,  that  the  husband  todt  a  life 
interest  with  a  power  of  app^tment, 
and  that^en  hisdeath  witnout  having 
exercised  the  power,  the  gift  over 
tookeff'ect  Pennoekv, Pennack.  626 

38.  8. 2>;,  who  had,  under  the  will  of  her 
late  husband,  a  general  power  of  ap> 

S ointment  over  a  moiety  of  his  resi- 
nary  estate,  bv  will,  in  1869,  after 
directing  that  ner  debts  should  be 
paid,  tuSi  ffiving  pecuniary  legacies, 
bequeathedthe  reridueof  her  personal 
estate,  which  she  had  any  title  to  or 
interest  in,  unto  her  brothers  and 
sisters  M.^  E,,  TT.,  and  J.  equally,  and 
appointed  an  executor. 
M.  and  J.  died  in  the  lUSstimeof  the 
-    appointor  :— 

HM,  that  the  next  of  kin  of  the 
husband  were  entitled  to  the  sliares 
which  M.  and  J.  would  haye  taken 
if  they  had  survived  the  appoknter. 
]n  re  JkuMe  Trust,  086 

88.  Testator,  after  giving  a  life  annuity, 
from  and  after  the  death  or  marriage 
of  his  sister-in-law,  in  trust  for  Us 
nephew,  her  son,  bequeathed  the  re- 
siaue  of  his  mixed  resl  and  personal 
estate  specifically  in  favor  of  his 
nieces,  tneir  husbands,  and  children. 
He  then  declared  that "  for  making  a 
farther  provision  for  the  maintenance 
of  "  his  above-mentioned  nephew,  it 
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■hcmld  be  Uwfal  lor  his  tnurtees,  da- 
ring the  life  of  blB  Bletor-in-Uw  apon 
her  reqaeit  in  writiiur^  to  expend  any 
■nBifl  not  exceeding  £iSS00in  the  por- 
chMe  of  a  eommiarion  for,  or  in  ob 
*  talning  the  promotion  of,  hie  nephew 
in  the  army. 

After  the  teetator's  death  the  ne- 
phew, being  in  the  army,  exchanged 
from  one  raiment  into  another,  and 
in  so  dolnff  naid  £000  for  the  ex- 
change, and  £560  for  hoTBee  and  oat- 
fit  ;  after  which,  in  May,  1868,  hie 
mother  rigned  and  eent  a  formal  re- 
qaeet  to  tne  tmeteee,  desiring  Uiat  the 
whole  of  the  £6000,  with  interest  from 
the  day  of  tiie  date  of  the  reoaeet, 
shoald  be  railed  ontof  the  reeidaary 
eetate,  and  paid  to  her  eon. 

From  and  after  the  let  of  Noyem- 
ber,  lB71,parcha8eof  eommiaiuonsin 
the  army  was  by  reyal  warrant  abo- 
liehed: — 

Bdd,  that  the  nephew  wae  entitled 
to  the  fall  samof  £0500,  with  inteieet 
at  4  per  cent,  from  the  date  of  the  re- 
qaest,  eabject  to  the  payment  of 
legacy  daty. 

24.  Since  the  flUng  of  a  special  caee 
affecting  property  to  which  certain 
infant  Defendants  were  entitled,  ano- 
ther child  in  the  stpne  interest  had 
been  bom. 

25.  The  Court,  at  the  hearing,  dispensed 
with  the  presence  of  the  newly-born 
child.    Palmer  Y.  FUnoer.  Wi 


.  A  testator,  having  purchased  a  piece 
of  land,  opened  it  as  a  brick-field,  and 
it  was  open  at  his  death.  By  his  will 
he  deyised  it  to  trustees  upon  trust  to 
sell "  when,  in  their  discretion  it  may 
seem  advisable ;"  and  he  directed  that 
the  rents  "and  profits,"  should,  until 
sale,  be  consideied  as  part  of  his  perso- , 
nal  eetate,  and  be  applicable  and  ap-< 
plied  in  such  manner  as  the  dividends 
or  interest  to  arise  from  the  invest- 
ments of  the  sale  moneys.  He  then 
gave  the  income  of  the  investments  to 
a  tenant  for  life,  with  remainder,  as  to 
the  capital,  over. 

Boyaltiee  becamepayable  after  the 
testator's  death.  The  trustees  did 
not  sell  for  ten  years,  but  allowed  the 
brick-field  to  be  worked  out,  being 
of  opinion  that  by  holding  the  land 
for  the  present  they  might  sell  it  at  a 
higher  price  afterwards  for  building 
purposes : — 

Meld,  that  th^  tenant  for  life  was 
cutitled  to  th(3  royalties  absolutely, 


and  not  merelv  to  the  inoome  wbldi 
they   wouid  have  ptodnced,  if 
vested.    MOerr.MlBer. 

97.  ff,  R  a,  who  died  In  18S8,  by  wfll 
gave  real  estates  to  trostees  upon 
trusts  for  his  wife  for  life,  and,  after 
her  decease,  for  the  benefit  of  bis  un- 
married danghters.    He  gave  power 
to  the  trustees  after  the  decenee  of 
his  wife,  or  the  decease  or  mantle  of 
all  his  dsxighters,  or  earlier,  witE  tbe 
consent  of  ms  wife,  or  if  she  riKmld 
be  dead,  of  his  unmarried  dangliterB, 
to  sell  the  estates ;  and  they  were  to 
invest  the  moneys  and  to  pay  the  in- 
come to  his  wife  for  life,  and,  alter 
her  decease,  to  divide  the  pilndpal 
moneys  amongst  such  of  his  dat^ib- 
ten  as  shouldbe  living  at  his  deeease, 
equally,  as  tenants  in  ecmmum.    He 
left  five  daughters  surviving.   l^,0De 
of  them,  in  1858,  married  ir^aBd  Z. 
another  of  them,  in  1868  manied  Hi 
By  the  settlement  made  on  the  mar- 
riage of  I,  and  JET.  she  assigned  to 
trustees  certain  trust  funds  and  pie- 
mises  upon  trusts  daring  their  joint 
lives  to  pay  the  inoome  to  her  for  her 
separate  use,  and,  after  the  decease 
of  either,  to  pay  it  to  the  survivor  for 
life,  and  after  the  decease  of  the  snr^ 
vivorupon  trusts  for  the  benefit  of 
the  chiMren'or  remoter  issue,  as  they 
shoiUd  jointly  appoint ;  and  in  defaoh 
of  such  appointment,  as  the  survivor 
should  appoint;  and  in  default,  for 
the  benefit  of  the  children  equally. 
The  settlement  contained  a  covenant 
by  the  husband  and  wife,  that  if,  at 
any  time  after  the  marriage,  and  do^ 
ring  their  joint  lives,  they,  or  dther 
of  uem  in  her  right,  should  by  gift, 
descent,  succession,  or  otherwise,  be- 
come entitled  to  any  real  or  penonal 
estate,  property,  or  effects  of  the  value 
of  £100  or  upwards,  at  any  one  time, 
the  same  should  be  oonveyed,  trans- 
ferred, assured,  and  paid  to  the  troa- 
tees  upon  the  trusts  declared.    The 
testator's  estates  were,  in  1887,  with 
the  consent  of  his  widow,  sold  by  the 
trustees,  and  they  invested  the  pro- 
ceeds in  iZliMt  Jndta  (ToMmmen^  Aodt 
'  The  widow  diedinApril,1871,leavtag 
/.  and  JET.  surviving. 

By  the  settlement  made  on  the 
marriage  of  L,  and  W.,  she  aasifined 
to  trustees  certain  trust  funds  and  per- 
sonal estate  upon  trusts  similar  to 
those,  and  there  was  a  covenant  rimi- 
lar  to  that  oontained.in  the  seitlemeat 
of  /.  and  ff.  L.  died  in  January,  1865, 
without  having  concurred  in  exerds- 
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ing  the  joint  power  of  appointment. 
WT  died  in  Janoary,  1871.  By  wiU 
he  appointed  ihe  trust  f  nnda  and  per- 
sonal estate  settled  by  his  late  wife. 

The  tmstees  of  H,  F,  0:$  will  sold 
the  stock,  and  paid  into  Conrt,  to  a 
credit  in  /.  and  H*9  matter,  the  sum 
of  J£2200  18«. ;  and  L  and  J7.  by  their 
Petitionjj>rayed  that  it  might  be  j^d 
to  JSl  The  same  trosteespaid  into 
Court,  to  a  credit  in  X.  and  W?8  matter, 
a  BJmilar  sum  and  some  apportioned 
dividends;  and  the  two  surviving 
trustees  of  L.  dt  W*B  settlement  (who 
-were  also  two  of  the  trustees  and  ex- 
ecotors  of  W'b  will),  and  the  children 
of  the  marriage,  by  their  Petition, 
prayed  that  it  might  be  paid  to  the 
trustees  of  the  setUement : — 

MM,  that "  enUtled  "  most  be  read 
''  entitled  in  possession,"  and  tliere- 
fore  that  the  rand  in  /.  and  H.'b  mat- 
ter was  bound  by  the  covenant,  and 
must  go  to  the  trustees  of  the  settle- 
ment, the  required  change  in  the  pro- 
perty having  taken  place  during  the 
coverture ;  and  that  the  fund  in  L. 
and  W*s  matter  was  not  bound  by 
the  covenant,  and  must  go  to  W*8 
legal  personal  representatives,  there 
having  been  no  change  in  the  pro- 
perty during  the  coverture.  In  re 
ClinUm*9  TruiU.  491 


28.  Testatrix  by  her  will  gave  a  share 
of  her  residnaiy  real  and  personal  es- 
tate to  B,,  and  one  of  the  attesting 
witnesses  to  the  will  was  B*i  wife. 
By  a  codicil,  which  was  attested  by 
other  witnesses,  testatrix,  after  a  di- 
rection to  her  executors  to  allow  an 
extended  time  lor  payment  of  a  debt 
due  to  her  from  one  of  her  legatees, 
confirmed  her  will  in  other  respects: — 
Held,  that  ihe  duly  attested  oodidl 
had  the  efiectof  repablishing  and, in- 
corporating the  wm  so  as  to  render 
the  gift  to  B.  valid,  notwithstanding 
attest^tkm  of  the  will  by  B.'s  wife 
Andamn  v.  Andermm.  780 

See  Mabrtkd  Womajt.  4d6. 


WITNBSS. 

See  Criminal  LAW,2a6,  d80,  note 
Will,  289. 


WeUNDINO. 
See  CBDOirAL  Law,  408. 
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